Campana v. Secretary, Department of Corrections et al Doc. 41

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

WANDEL CAMPANA,
Petitioner,
V. Case No. 8:15-cv-895-T-36TGW

SECRETARY, DEPARTMENT
OF CORRECTIONS,

Respondent.
/

ORDER

Wandel Campana, a Florida prisoner, timely filgui@sepetition for writ of habeas corpus
under 28 U.S.C. § 2254 (Dkt. 1) challenging hitssHorough County convictions. Respondent filed
a response (Dkt. 18) and Campana filed ayr¢pkt. 29). Upon review, the petition will be
DENIED.

Procedural Background

Campana was convicted after a jury trial of conspiracy to traffic in heroin and attempted
purchase of heroin. (Dkt. 20, Ex. 1, Vol. |, pp.73- The state court s@miced him to 25 years in
prison. (d., pp. 89-93). The state appellate cqet curiamaffirmed. (Dkt. 20, Ex. 5). The state
court denied Campana’s motion for postconviction relief filed under Florida Rule of Criminal
Procedure 3.850, and the state appellate peuduriamaffirmed the denial of relief. (Dkt. 20, EXxs.
24, 26, 32).

Facts! Campana’s Theory Of Defense

! The factual summary is based on tha transcript and appellate briefs.
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Detective Jose Feliciano was a “handler” for t@afidential informants (“the firstinformant”
and “the second informant”). The informantsaaged to sell heroin to Campana and his brother,
Gregorio Campana (“Gregorio”), in a revestg operation. On December 21, 2006, Detective
Feliciano told the informants to record conversations they had regarding the operation. On December
28, 2006, Campana asked friend, Benjamin Hall, teetnaith him “to shoot some heroin,” and told
Hall that they “were going to meet a new connedinat Gregorio had been talking with for about a
week.” (Dkt. 20, Ex. 1, Vol. IV, pp. 539, 548).

That day, police arrived near the agreed-uperting place for the operation, a Racetrac gas
station. Detective Feliciano and the first informsat in a parked car across the street. As they
waited, the first informant conducted several recorded phone calls with Gregorio. The second
informant and Detective Ruth Stephenson, positigeasecond informantggrlfriend, waited inside
a Chevrolet Tahoe in the gas station parking @ategorio arrived and pieed next to the Tahoe’s
passenger side. Gregorio and the second infdrexaed their cars, shook hands, and spoke briefly
before Gregorio showed the second informant bundles of money inside his car. Campana and
Benjamin Hall then arrived in another car and pdréin the passenger’s side of Gregorio’s car. The
second informant, Campana, and Gregorio thllkeend Campana opened his car door so that the
informant could look inside. Conversations be¢w the second informant, Campana, and Gregorio
were recorded on a device worn by the second irdatmJndercover officers moved in and arrested
Campana, Gregorio, Hall, and the driver of §&neo’s car, Frances Velez-Sosa. Police recovered
approximately $19,000 in cash from Gregoricés, and $10,000 in cash and two loaded handguns
from Campana’s car.

Campana and Gregorio were tried togetheeg@rio did not testify. Campana testified that
Gregorio was interested in purchasing an SUf lsad mentioned the Tahoe about a week earlier.

Page 2 of 19



Campana stated that Gregorio said he negtle@00 to make the purchase. Campana testified that
he asked Hall to accompany him to look at tHaicle because Hall was knowledgeable about cars.
Campana denied owning a gun, and testified thainkdeHall traveled that night in a friend’s car.
Campana further denied that he agreed to buy drutgat he arrived at the Racetrac to buy drugs.
Standard Of Review

The Antiterrorisir anc Effeclive Death Penalty Act (“AEDPA”) governs this proceeding.
Carroll v.Sec'y DOC, 574F.3c 1354 1364 (11th Cir. 2009 Habea relief car only be grantetif
apetitione isin custod\“in violation of the Constitutior or laws or treatie: of the Unitec States. 28
U.S.C §2254(a) Section 2254(d) provides that federdbbas relief cannot be granted on a claim
adjudicated on the merits in state court unless the state court’s adjudication:

(1) resulter in a decisiot that was contran to, or involved an unreasonable

applicatior of, clearly establishe Federe law, as determine by the Suprem Court

of the United States; or

(2)resultelin adecision that was based on an unreabtmdetermination of the facts
in light of the evidence presented in the State court proceeding.

A decisioris “contrary to” clearly establishe federa law “if the state couri arrivesaia conclusion
oppositcto thaireache by [the Supreme Couri on a questiol of law or if the state couridecide a
case differently than [the Supreme] Court has on a set of materially indistinguishabl&\fdicasris
v. Taylor,529 U.S. 362, 412-13 (2000). A decision is an “unreasonable application” of clearly
established federal law “if the state court itfézs the correct governing legal principle fr(the
Supreme] Court’s decisions but unreaably applies that principle todffacts of the prisoner’s case.”
Id. at 413.

The AEDPA was meant “to prevent federal habeas ‘retrials’ and to ensure that state-court

convictions are given effect the extent possible under lawBell v. Cone 535 U.S. 685, 693
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(2002). Accordingly, “[tlhe focus. . . is on whetlige state court’s application of clearly established
federal law is objectively unreasonable, and . . . an unreasonable application is different from an
incorrect one.”ld. at 694.See alsdiarrington v. Richter562 U.S. 86, 103 (2011) (“As a condition
for obtaining habeas corpus from a federal caustate prisoner must show that the state court’s
ruling on the claim being presented in federal caaig so lacking in justification that there was an
error well understood and comprehended in existing law beyond any possibility for fairminded
disagreement.”).

The state appellat cour affirmec Campana’ conviction: anc the denia of postconviction
reliet without discussior These decisions warrant deference under 8 2254(d)(1) because “the
summar nature of a state court’'s decision does not lessen the deference that it is\atight v.
Moore, 278 F.3d 1245, 1254 (11th Cir. 2003ge also Richtef62 U.S. at 99 (“When a federal
claim has been presented to a state court and the state court has denied relief, it may be presumed that
the state court adjudicated the claim on the marithe absence of any indication or state-law
procedural principles to the contrary.When a state appellate court issues a silent affirmance but
a lower court explains its reasons for denyingcthan, “the federal court should ‘look through’ the
unexplained decision to the last related stateta®maision that does provide a relevant rationale”
and “presume that the unexplainetigion adopted the same reasoniMyilson v. Sellersl38 S.Ct.
1188, 1192 (2018).

Exhaustion Of State Court Remedies; Procedural Default

A federa habea petitione mus exhaus his claims for relief by raising therr in stat¢ court

before presentin therrin hispetition 28 U.S.C. § 2254(b)(1)(AO’'Sullivanv.Boercke, 52€U.S.

838 84z (1999 (“[T]he state prisone mus give the state courts ar opportunityto acion his claims
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before he presents those claims to a federal court in a habeas petition.”).

The requirement of exhausting state remedi@spasrequisite to federal review is satisfied
if the petitioner “fairly presents” his claim in each appropriate state court and alerts that court to the
federal nature of the clainRicard v. Connor404 U.S. 270, 275-76 (197 “If the petitioner has
failedto exhaus stateremedie thaiare nclongelavailable thaifailureis a procedure defaul which
will baifedera habea relief, unles: eithel the caust anc prejudice¢ or the fundamente miscarriage
of justice exception is establishedSmith v. Jon¢, 256 F.3d 1135, 1138 (11th Cir. 2001).

Ineffective Assistance Of Counsel

Claims of ineffective assistaa of counsel are analyzed un8aickland v. Washingto466
U.S. 668 (1984). Campana must demonstrate thabhinsel performed deficiently in that “counsel’s
representatic fell below ar objective standard of reasonablenessid. ai 687-88 However,
“counsel is strongly presumed to have rendered adequate assistance and made all significant decisions
in the exercisi of reasonabl professione judgment.”ld. al 690 “[A] cour! decidin¢ ar actual
ineffectivenes claimmus judge thereasonablene of counsel’: challenge conduc onthe facts of
the particular case, viewed as of the time of counsel’s condd.t.”

Campana must also show that he suffered prejudice by demonstrating “a reasonable probability
that butfor counsel’:unprofessionierrors the resul of the proceedin would have beer different.
A reasonablprobabilityis a probability sufficien'to undermini confidenciin the outcome. Id. at
694. Obtaining relief on a claim of ineffective assistanc of counse is difficult becaise federal
habea review is “doubly” deferentie to counsel performaice and the state court’s decision.
Richtel, 562 U.S. at 105.

Discussion
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Ground One

Campana contends that counsel was ing¥fedn failing to obtain disclosure of the
confidential informants’ identities. He claims that “had the jury discovered that both informants
retained relevant evidea/information collaborating Defendant’s theory of defense, there is a
reasonable probability of a different outcome.” (Okfl, p. 1). Alternatively, he alleges, the trial
court would have granted his marti for judgment of acquittal. As a result of counsel’s failure to
uncover the informants’ identities, Campana claims, the State was allowed to present the informants’
statements through the hearsay testimony of Deteclieliciano and Stephenson, in violation of his
constitutional rights to a fair trial, confrontation, and cross-examination.

When Campana raised this claim in histposviction motion, the state court found it to be
facially insufficient because Campa did not “sufficiently allege prejudice resulting from counsel’'s
asserted deficiency.” (Dkt. 20, Ex. 25, p. 5kcArdingly, the court allowed Campana an opportunity
to amend the defect in his clainid.j. When Campana did not file an amendment as diréthed,
state court denied this claim:

Defendant alleges in ground one that celingas ineffective for failing to seek

disclosure of two confidential informants who would have provided relevant

information to Defendant’s theory of defense. In support of his claim, Defendant
alleges that the State charged him with pimagy to traffic in heroin and attempted

armed trafficking in illegal drugs based on a December 28, 2006, encounter with

undercover Detective Jose Feliciano, Frances Velez-Sosa, Benjamin Hall, and his co-

defendant, Defendant’s brother Gregorio Cang Defendant further alleges that it

was discovered that Detective Feliciano usealconfidential informants to engage

in the buy/sell transaction that took place. mifDefendant asserts that as part of his

theory of defense, defense counsel argued that law enforcement relied on two

confidential informants who were workidf charges or had monetary incentive to
provide untruthful information for their benefDefendant alleges that he testified at

2 |t appears that Campana prepared an amendmeris tolahm but never sent it to the state court. The
amendment’s certificate of service indicates that it was sety to the Office of the State Attorney. (Dkt. 20, EX.
28).

Page 6 of 19



trial that he was not going on a trip to buy heroin with his brother; rather, he was
driving to Tampa with his brother in ond® loan him money to buy a car and had no
knowledge of an attempted drug transact@etendant contends that the State did not
present the testimony of the confidentidémants, but brought forth the substance of
their testimony through Detectives Feliciamol Ruth Stephensobefendant contends

that counsel acted deficiently in failinggeek disclosure of the identities of the two
confidential informants because each cddde testified that neither Defendant nor
his brother ever discussed a drug deal,tbat they were at the location of the
transaction to purchase a car.

Defendant maintains that a motion seeking disclosure &Rul&rio v. United States
353 U.S. 53 (1957) and its progeny wohulave been successful because counsel
would have been able to establish thatittiormant’s testimonies were relevant and
helpful to the defense and essential torattztermination of guilt; thus overcoming the
State’s privilege of non-disclosure. Defendant avers that the record establishes that
the informants were an integral parthe drug deal, participating in, and facilitating,
the transactior Because the identities of tleenfidential informants were not
disclosec Defendar argue thai the State was allowec to attemp to prove through
hearsa alonethat conspiracy to traffic in heroin occurred. Finally, Defendant alleges
“thathac[] counse movectodisclosttheidentity of the confidentiainformantsand
saicmotior be[e]r grantedthetwoinformant:wouldhave providecsubstanctothe
defens theory thal the Defendar left Saiasota to purchase a car, with his brother
because there was no attempt to purchase heroin.”

In the Court’s Januar 24, 2014 Order the Court founc grounc one to be facially
insufficientas Defendar did notallege thaiamotior for disclosure would have been
granted, or how the outcome of the procegsgiwould have been different had counsel
sought disclosure of the identities of tiwe confidential informants. The Court
allowed Defendant over 60 days to amendlaisn, if it could be corrected; however,
Defendant has failed to correct thesegaling deficiencies by filing an amended
ground one. Therefore ground one is denied with prejudice.

(Dkt. 20, Ex. 26, pp. 4-5).

The state court’s denial ofdltlaim as facially insufficigrwas a ruling on the merit®ope
v. Sec’y, Dep’t of Corr.680 F.3d 1271, 1286 (11th Cir. 201Bprden v. Allen646 F.3d 785, 813
(11th Cir. 2011)Gaedtke v. Sec'y, Dep’'t of CarB69 Fed. App’x 12, 14, 16 n. 2 (11th Cir. 2010).
In denying Campana’s claim, the state court metged that he did not establish a reasonable
probability that the motion to disclose the inforngidentities would have been granted or that the

outcome of the proceeding would have been different.
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The government has a limited privilege to withthdlsclosure of its informants’ identities.
Rovario v. United State853 U.S. 53 (1957). The purpose of fhiwilege “is the furtherance and
protection of the public interest in effective law enforcemdut.at 59. But the privilege “must give
way” when an informant’s identity is “relevant anddfal to the defense of aatcused, or is essential
to afair determination of a causéd. at 60-61. Determining whetheisclosure is required involves
balancing “the particular circumstances of eagectaking into consideration the crime charged, the
possible defenses, the possible significance of thenmer’s testimony, and other relevant factors.”
Id. at 62. In making this assessment, courts foc*the exten of theinformant’s participation in the
criminal activity, the directnes of the relationshi|betweelthe defendant’ assertedefens ancthe
probabltestimon: of the informant ancthe government’ interesin nondisclosure United States
v. Tenorio-Angg¢, 756 F.2d 1505, 1509 (11th Cir. 1985).

The state court did not unreasonably deny Campana’s claim. While the informants were
involved in the offenses, Campana’s claim is too speculative and conclusory to show that their
potential testimony was significant and directly relateuis theory of defense. “Mere conjecture or
supposition about the possible relevancy of tliermant’s testimony is insufficient to warrant
disclosure. . . . The defendant must showti@ainformant’s testimony would significantly aid in
establishing an asserted defengd.’at 1511 (quotindJnited States v. Kerrj¥48 F.2d 610, 614
(11th Cir. 1984)).

Campana’s statement is speculative in thatmely makes a conclusory statement, without
further support or explanation, that the informavdsld have corroborated his theory. The speculative
nature of this claim is also apparent in lighttoé State’s evidence of dfunone of which suggests
that Gregorio told Campana that he wantepuichase the Tahoe, or that Campana had any other
reason to believe the meeting was for a vehicle $&bme of the recordings between the informants
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and the defendants, including the conversation at thengeséte, refer to the saté a vehicle. (Dkt.

20, Ex. 1, Supp. |, pp. 147-54, 167-73). The State altroduced a recorded conversation of
Campana, Gregorio, and Hall as they sat in @&paiar following their arrests. (Dkt. 20, Ex. 1, Vol.

1, pp. 356-61). Atleast one of thémlked about having needles and a spoon, but tried to reason that
they should relax because they had not been found in possession of ddugp. 168). The
conversation contained no references to a vehildeaad none of the participants protested that he
did not know the meeting was to involve drugdd.,(pp. 155-66). Furthermore, Detective
Stephenson, who remained inside the Tahoe while the second informant got out and spoke to Campana
and Gregorio, testified that Gregorio nevermguebthe Tahoe’s doorsloood. (Dkt. 20, Ex. 1, Vol.

IV, pp. 404, 515-16). Finally, Benjamin Hall testdithat Campana sought Hall's involvement in a
heroin transaction and promised to compensate litimh&roin; that Hall was timject heroin at the
meeting site to tell Campana and Gregorio how giowds; that after Campana met with the second
informant, he told Hall that Hall would be infe heroin; and that Campana never mentioned buying

a vehicle. Id., pp. 539-40, 543, 549, 560).

This type of speculation is insufficientsbow that Campana was prejudiced by counsel’s
failure to seek disclosure of the informants’ identiti&&« Wooc v. Bartholomey, 516 U.S. 1, 8
(1995 (afedera courimaynoigran habeareliet “on the basi: of little more thar speculatio with
slight support.”) Tejade v. Dugger, 941 F.2d 1551, 1559 (11th Cir. 1991) (vague, conclusory, or
unsupporte allegation canna suppor ar ineffective assistanc of counse claim). Accordingly, as
Campana did not present information sufficiergrimve that the informants’ identities were helpful

to the defense or essential to a fair determination of gagtRovarip353 U.S. at 60-61, he has not

% Because the transcript of this recording listsspeakers as “unidentified males,” particular statements
cannot be attributed to any of the participants.
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established a reasonable probability that a motidistdose their identities would have succeeded.
Campana does not show that the court unreasonably agilie#llands prejudice prong or
unreasonably determined the facts in denying his claim. He is not entitled to relief on Ground One.
Ground Two

Campana argues that trial counsel was in@ffean failing to object to the admission into
evidence of his and Gregorio’s cell phone records.claims that the records were inadmissible
under state evidentiary law. After addressinguvaté Florida law and the record, the state court
denied Campana’s claim:

The Court now finds, based arreview of the record, #h counsel had no reason to

maintain his objection because the phone records were properly authenticated and

constituted admissible hearsayee88 90.803(6)(a), 90.902(11), Fla. Stat. (2008).

The Court cannot find counsel ineffective faling to maintain an objection when he

had no basis to do soSee Rogers v. Stat857 So. 2d 538, 548 (Fla. 2007).

Accordingly, because the record refutesdllegations, Defendant is not entitled to

relief and ground 2 is properly denied.

(Dkt. 20, Ex. 26, pp. 8-9).

The state court found that the phone records were properly admitted under Florida law.
Although Campana’s allegation of ineffective assise raises a federal constitutional claim, this
Court must defer to the state court’s deieation of the underlying state law questi€ee Herring
v.Sec’y Dep’tof Corr., 397 F.3c¢ 1338 135% (11tF Cir. 2005 (“It is a ‘fundamente principle that
state courts are the final arbiters of state éawd,federal habeas courts should not second-guess them
on suct matters.” (quoting Agar v. Vaught, 11€ F.3¢ 1538 154¢ (11tF Cir. 1997)) As the state
court found, counsel is not ineffectifa not raising a meritless claingee Bolender v. Singletary
16 F.3d 1547, 1573 (11th Cir. 1994) (“[§taxiomatic that the failute raise nonmeritorious issues
does not constitute ineffective assistance.”). Accordingly, Campana fails to show that counsel

performed deficiently in not objecting to the rests introduction. Campana does not establish that
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the state court’s decision resulted in an unreasonable applicattnoéfandor was based on an
unreasonable determination of fact. He is not entitled to relief on Ground Two.
Ground Three

Campana alleges that the trial court erred in denying his motion to sever his trial from
Gregorio’s trial. Initially, the claim is not cogniZalecause it fails to allege a federal constitutional
violation. See28 U.S.C. § 2254(a). Even liberally coméng Ground Three as presenting a federal
constitutional challenge, however, Campana cannot obtain relief. Campana alleges that the court erred
in denying a severance because he and Gregatimbtually antagonistic defenses and because he
was entitled to call Gregorio as a witness to elicit exculpatory testimony from him. He alleges that,
had a severance been granted, he would notdesarefound guilty becauiee evidence against him
was weak.

Campana’s claim is unexhausted because dv@alti raise it on direct appeal. He instead
argued on appeal that the court should have graedotion to sever because 1) he was prevented
from cross-examining Gregorio about his recordedstants in violation of his right to confrontation,
and 2) a joint trial “potential[ly]” violate®ruton v. United State891 U.S. 123 (1968). (Dkt. 20,

Ex. 2, pp. 25-29). State procedural rulesdbprovide for a second direct app&dd-la. R. App.
P. 9.140(b)(3). Accordingly, Campana’s claim is procedurally defautee. Smith256 F.3d at
1138.

Campana appears to argue that he has established cause because his appellate counsel was
ineffective in failing to raise the claim on appelneffective assistanc of counse car constitute
caustoovercomiaprocedure default Edward<v.Carpente, 52€U.S 446 451-52(2000) First,
however the petitione mus raise the allegation of ineffective assistance in state coiSee id.
(“[IIneffective assistanc adequat to establis| caus: for the procedural default of somother
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constitutione claimisitseliar independer constitutionz claim. . . [thatmust befirst raisecin state
court.”)(emphasiin original). Campana did not present thisffieetive assistance claim to the state
court Although he filed a state habeas petition aliggneffective assistance of appellate counsel,

he did not argue that appellate counsel was ineffective in his presentation of the severance claim.
(Dkt. 20, Ex. 14). As Campana cannot return tcestaurt to file an untimely challenge to his
appellat counsel’: performaice,se¢ Fla. R. App. P. 9.141(d)(5) this claim is itselt procedurally
defaulted Accordingly, Campana fails to establish the cause and prejudice exce|Seen.
Carpente, 52€U.S al451-52 secalsc Hill v.Jone;, 81 F.3¢ 1015 103( (11tF Cir. 1996 (“[T]he

Suprem Court’sjurisprudenc on procedure default«dictate[s thatprocedurally-defaulte claims

of ineffective assistanc canno serveas causito excus adefaul of aseconiclaim.”) (emphasiin

original). Campana does not allege that the fundamental miscarriage of justice exception applies to
overcome the default. Therefore, the claim rais€&hmpana’s federal hahs petition is barred from
review.

In his reply, Campana raises tti@im that he brought on direct appeal. Campana is prohibited
from bringing a new claim in his replySee Herring397 F.3d at 1342 (“As we repeatedly have
admonished, arguments raised for the first timeen@ply brief are not proplg before a reviewing
court.”) (internal quotatiomarks and citation omitted)jmson v. Sampsph18 F.3d 870, 874 (11th
Cir. 2008) (“We do not address arguments raised for the first timprmselitigant’s reply brief.

Lovett v. Ray327 F.3d 1181, 1183 (11th Cir. 2003). Timson, thus, has abandoned this issue.”).

Evenifthe reply was read as a request to amend the petition, and even assuming that the claim

in the reply relates back to the claim brought in the petit@ampana has not shown entitiement to

“See Mayle v. Felj545 U.S. 644, 664 (2005).
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relief. In Brutor, a co-defendant confessio implicatecBruton Admission of the confession at a
joint trial during which the co-defendant did ntastify violated Bruton’s rights under the
Confrontatiol Clause Bruton, 391 U.S at 126 In support of hi8ruton claim, Campana in his
appeal identified two comments by Gregorio. talbetween the first informant and Gregorio on

the date of the arranged purchase, Gregorio stated, “I’'m going to pick up my brother to [unintelligible]
and the guy that’'s coming to test the stuff.” (Dkt. Ex. 1, Supp. I, p. 154). Then, in a recorded
conversation between the second informant ang@i@ at the gas station, the informant asked
Gregorio where his brother was. Gregorio aa®a, “he is there [unintelligible] look at hthere,

| even have his tester and all.ld., p. 170).

Campana cannot show entitlement to relief. The Confrontation Clause of the Sixth Amendment
provide«thaiin acriminal prosecutior “the accuse shal enjoytheright. .. to be confrontecby the
witnesses againsthim.” U.S. Const. Amend. VI. ABruton, the Suprem Court decideCrawford
v.Washingto, holdincthaithe ConfrontatioiClause permits “[t]estimonigtatements of withesses
absent from trial . . . only where the declaraninavailable, and only whethe defendant has had
a prior opportunity tcross-examine 541U.S 36,59 (2004) The Confrontation Clause does not
apply to non-testimonial out-of-court statemeise Whorton v. Bockting49 U.S. 406, 420 (2007)
(“Under Crawford . . . the Confrontation Clause has no application” to “an out-of-court
nontestimonial statement not subject to prior cross-examination.”).

Testimonia statement include those “made under circumstances which would lead an
objective witnes¢reasonablto believe thai the statemer would be availabl¢for use at alateitrial.”
Crawforc, 541U.S al52. Seealsc Davisv. Washingto, 547U.S 813 822 (2006 (statemeni are
testimonial when “circumstances objectively indicate that . . . the primary purpose of the interrogation
is to establish or prove past events potentially relevant to later criminal prosecution.”).
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Campana does not establish that Gregorio’s statements to the informants were testimonial, as
there is simply no indication that Gregorio made them for use at a futur&eele.g., United States
v. Makarenkoy401 Fed. App’x 442, 44f11th Cir. 2010) (“[T]he statements made by [a co-
conspirator] to the confidential informant were tastimonial because the statements were not made
under circumstances in which he would expect hisstants to be used in court—he believed he was
speaking to a trusted accomplice in crime. Therefore, the admission of [the co-conspirator’s]
statements did not violate Makarenkoritghts under the Confrontation ClauseUpited States v.
Underwood 446 F.3d 1340, 1347 (11th CRO06) (recorded statements of co-conspirator to
informant made “in furtherance of the criminal conspiracy . . . clearly were not made under
circumstances which would have led him reasonalidglieve that his statement would be available
for use at a later trial” because had the declarant kir@was talking to an informant “it is clear that
he never would have spoken to [the informant] in the first place.”).

Because Gregorio’s statements were noti@sial, no Confrontation Clause violation
occurred, even iBrutonis implicated. The Eleventh Circuit has stated:

We have not yet addressed, in a published case, whether an out-of-court statement

must be testimonial fdrutonto apply. However, we conclude that Bastonwas

premised on the Confrontation Clause, its protections only apply to testimonial

statements. Every other Circuit to have edesed the issues has concluded the same.

See, e.g., United States v. Berri636 F.3d 118, 128-29 (3d Cir.201®)nited

States v. Castro—Davi612 F.3d 53, 65-66 (1st Cir.2010yited States v. Smalls

605 F.3d 765, 768 n. 2 (10th Cir.2010pited States v. Johnspf81 F.3d 320,

325-26 (6th Cir.2009)Jnited States v. Avila Vargas70 F.3d 1004, 1008-09 (8th

Cir.2009). Accordingly, here, there wasBrutonerror.

United States v. Rodriguez91 Fed. App’x 897, 902 (11th Cir. 2015).

Campana’s claim fails, as he has not showrBhabnapplied to Gregorio’s non-testimonial
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statements.And to the extent Campana makes a géBédtn Amendment Confrontation Clause claim
concerning Gregorio’s other recorded statemeritsetmformants, his federal claim is unexhausted.
On appeal, Campana only argued a violation of i to confrontation without specifically alleging
a federal constitutional vidli@n. (Dkt. 20, Ex. 2, p. 26)SeeZeigleiv.Croshy, 345F.3c¢ 1300 1307
(11th Cir. 2003) (“To present a federal constitutiataim properly in stateaurt, ‘the petitioner must
make the statecour awarethaithe claims asserte preser federa constitutiong issues.” (quoting
Snowde v. Singletan, 135 F.3c 732 73E (11tF Cir. 1998)). His federal claim is now procedurally
defaulted, and he has not shown the applicability of an exception to excuse the default.
Notwithstanding the default, Campana does not sh@enfrontation Clause violation because, as
addressed, Gregorio’s statements were non-testimonial. Campana has not demonstrated that the state
appellate court’s denial of his claim involvediecision that was contrary to or an unreasonable
application of clearly established federal law, or was based on an unreasonable factual determination.
He is not entitled to relief on Ground Three.
Ground Four

Campana argues that the trial court erreavierruling counsel’s objection to the admission
of recorded conversations between Gregoridladonfidential informants that were introduced at
trial. The State introduced three conversationséen Gregorio and the$t informant (tracks two,
three, and four, which were identified as SttExhibits 8-A, 8-B, and 8-C) during the direct

examination of Detective Feliciano. These were the calls made while the first informant and

®EvenifBrutonapplied and the introduction of Gregorio’s staents was error, Campana does not show that
the introduction of these isolated remarks hadilzstntial and injurious effect on the verdic®ee Brecht v.
Abrahamson507 U.S. 619, 637 (1993) (a constitutional errorpvitivide habeas relief only when a petitioner shows
actual prejudice in that “the error ‘had substantial and imjisreffect or influence in determining the jury’s verdict.”
(quotingKotteakos v. United State328 U.S. 750, 766 (1946))5ee als<Schnebl v. Florida, 405 U.S. 427 432
(1972) (A nevtrial is requirecffollowing a Brutor violation if “there is a reasonable possibility that the improperly
admitted evidence contributed to the conviction.”).
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Detective Feliciano waited near taeanged meeting site. The State also introduced one conversation
between Gregorio, Campana, and the second infdrfimank five, which was identified as State’s
Exhibit 8-E) during the direaxamination of DetectivStephensol This recording was obtained
from a recording device worn by the second informant.

Campana alleges that the trial court erred because the conversations did not qualify under the
co-conspirator hearsay exceptiberause the State did not Igyraper foundation for the admission
of the conversations; and because the State faitadidy the requirements of Chapter 934, Fla. Stat.,
concerning surveillance and interception of communications. However, these allegations involve the
proper application of state evidentiary law. Tdpueestion of state law is not cognizable on federal
habeas reviewSee Estelle v. McGuiy&02 U.S. 62, 67-68 (1991) (“[I]t is not the province of a
federal habeas court to re-examine sta@daeterminations on state-law question&Vginwright
v. Goode 464 U.S. 78, 83 (1983) (“It is axiomatic tHatleral courts may intervene in the state
judicial process only to correct wrongs of a constitutional dimension.”).

Campana also alleges that the trial court erred because introduction of Gregorio’s and the
informants’ statements, through audio recordings and transcripts, “violated his right to confrontation,
and thus, his right to a fair trial, contrary te sth Amendment of the U.S. Constitution.” (Dkt. 1-1,

p. 15)° Counsel objected on Confrontation Clause grounds when the State moved to introduce the

conversations. (Dkt. 20, Ex. 1, Vol. I, pp. 256-58, 263-64, Vol. IV, pp. 417-18). The state appellate

® Campana also states that the conversations digstatlish a conspiracy, and that “the State’s repeated
reference that these recordings did establish a conspiradyigidy prejudicial.” (Dkt. 1-1, p. 15). To the extent he
intends to bring independent claims of prosecutorialonidact and insufficiency of the evidence, his allegations are
not cognizable because he allegedau®ral constitutional violationSee Branan v. Bootl61 F.2d 1507, 1508
(11th Cir. 1988) (“[A] habeas petition grounded on issfestate law provides no basis for habeas relieEUrther,
even if his claims could be read to allege fedemaistitutional violations, the claims are unexhausted due to
Campana’s failure to raise them on dirgp@al, and are procedurally defaulte8edDkt. 20, Ex. 2). Campana does
not show that an exception applies to excuse the klefaansequently, the claims are barred from review.
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court denied Campana’s claim throughps curiamaffirmance of the convictions and sentences.

Campana fails to show entitlement to relief. As addressed in Ground Foge,
Gregorio’sstatements to the informants were not testimonial and thus were not barred by the
Confrontatiol Clause Further, because Campana does not demonstrate that the informant’s taped
statemeniwere made¢to establisl or prove pas event: for purpose of a latel trial, he canno show
that they were testimonieSee Davi, 547 U.S. at 82:Crawford, 541U.S al52. But, even assuming
the informants’ statements were testimonial, tithFAmendment right to confrontation “does not bar
the use of testimonisiatements for purposes other than establishing the truth of the matter asserted.”
Crawforc, 541 U.S. at 59 n.9.

The informarts’ statement were introducec to give contex to Campana’ anc Gregorio’s
staements. Inthe conversations found on tracks two, three, and four, Gregorio and the first informant
discusse atime and place to meet and Gregorio’s bring@ampana and “a guy . . . to test the stuff”
to the meeting. (Dkt. 20, Ex.Qupp. |, pp. 147-54). Similarly, oratk five, Campana and Gregorio
talked to the second informant at the gas stationiamoney to be exchanged and the use of a tester.
(Id., pp. 167-72). Because the informants’ statenm@ated into context Campana’s and Gregorio’s
statements that went to establishing the coaspito traffic in heroirand attempted purchase of
heroin, the Confrontation Clause was not violat8de United States v. August61l F.3d 1105,

1128 (11th Cir. 2011) (“This Court s@xplained that the Confrontation Clause is not violated by a
non-testifying informant’s recorded statements wdfégred only to place thdefendant’s statements

in context.”) (citations omitted)Jnited States v. Boykin380 Fed. App’x 930, 933 (11th Cir. 2010)
(“[A] confidential informant’s recorded statemerdfered . . . to give context to a defendant’s
statements are not hearsay because they apéfe@d for the truth of the matter assertedJijted
States v. ToepfeB17 Fed. App’x 857, 860 (11th Cir. 2008]T(he recorded statements of [a
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confidential informant] were not used to provetitgh of the matters asserted in those statements.
Rather, the statements were offered merelydvige context to [the dendant’s] admissions about
his activities, knowledge, and intent, and thus,mditlrun afoul of the Confrontation Clause.”).

Campana does not establish that the state appellate court’s decision was contrary to or an
unreasonable application of clearly established federal law, or was based on an unreasonable
determination of fact. He is not entitled to relief on Ground Four.

Any of Petitioner’s allegations not specifically addressed in this Order have been deemed to
be without merit.

It is thereforcORDERED AND ADJUDGED:

1. Campana’s petition for writ of habeas corpus (Dkt. DENIED.

2. The Clerk is directed to enter judgment against Campana and to close this case.

3. Campana is not entitled to a certificate of appealability (“COA”). A petitioner does not
have absolut: entitlemen to appee a district court’s denia of his habea petition. 28 U.S.C.
§2253(c)(1) A COA must firstissueld. “A [COA] may issue ... only if the applicant has made a
substantic showing of the denia of a constitutioral right.” 1d. al 8 2253(c)(2) To make such a
showing, Campana “must demonstrate that reasojuaists would find the disict court’'s assessment
of the constitutione claims debatable or wrong,Tennarc v. Dretke, 54z U.S 274 28z (2004)
(quotin¢ Slactv.McDanie, 52€U.S 473 484(2000)) or thai“the issue presente were ‘adequate
to deserv encourageme to procee: further.” Miller-El v. Cockrel, 537U.S 322 335-3¢(2003)
(quotin¢ Barefoo v. Estelle, 462 U.S 880 89:n.4(1983)) Campana has not made this showing.
Because Campana is not entitled to a COA, he is not entitled to in forma pauperi..

ORDERED in Tampa, Florida, on June 29, 2018.
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Charlene Edwards Honeywell ]

United States District Judge

Copies to
Wandel Campana

Counsel of Record
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