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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
JIMMY GAVIN,
Plaintiff,
V. Case No: 8:15-cv-986-T-JSS

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.
/

ORDER ON PLAINTIFF’'S UNOPPOSED PETITION FOR ATTORNEY'S FEES

THIS MATTER is before th€ourt on Plaintiff's Unopposed Bton for Attorney’s Fees.
(Dkt. 23.) Plaintiff moves the Court to award him attorney’s fees pursuant to the Equal Access to
Justice Act ("EAJA”), 28 U.S.C. § 2412(d). For tteasons stated below|aintiff’'s Petition is
granted.

BACKGROUND

On April 23, 2015, Plaintiff fileda Complaint seeking review tife denial of his claim for
Social Security benefits by the Commissioner afi&ldSecurity. (Dkt. 3. The Court entered an
Order on Plaintiff's Complaint, finding thaéhe Commissioner’s decai did not employ proper
legal standards and remanding this casetht®® Commissioner for further administrative
proceedings under sentence four of 42 U.S.C. §0%Dkt. 21.) Judgmenmnvas entered on June
14, 2016. (Dkt. 22.) ConsequentBlaintiff filed his Pdition for Attorney’s Fees on August 23,
2016, as the prevailing party in this action. (Dkt. 23.) In his PetitiomtPlaeeks attorney’s
fees for 24.4 hours of work in 2055 an hourly rate of $186.55 fattorney Michael Steinberg.

The fees total $4,551.82. The Commissioner doespyise the relief requested. (Dkt. 23.)
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APPLICABLE STANDARDS

Following entry of a favorable judgment irBacial Security case, a prevailing party may
obtain attorney’s fees under tBAJA. 28 U.S.C. § 2412(d)(1)(AMonroe v. Comm’r of Soc.
Sec. Admin.569 F. App’x 833, 834 (11th Cir. 2014)The EAJA requires # court to award
attorney’s fees to a partvho prevails against the United Staite$itigation unles the court finds
that the government’'s position in the litigatiovas “substantially justified” or that special
circumstances make such an avanjust. 28 U.S.C. 8§ 2412(d)ackson v. Comm’r of Soc. Sec.
601 F.3d 1268, 1271 (11th Cir. 2010).

A party may recover an award of attoriseyees under the EAJA if the following
prerequisites are met: (1) the party seeking thardws the prevailing party; (2) the application
for such fees, including an iteraid justification for the amousbught, is timely filed (i.e., filed
within thirty days of final judgrant in the action); (Zhe claimant had a net worth of less than $2
million at the time the complaint wdiled; (4) the position of thgovernment was not substantially
justified; and (5) no special circumstances ettiat would make an award unjust. 28 U.S.C. §
2412(d). A party who obtains a falrsentence remand in a So&acurity case is considered a
prevailing party under the EAJA.Shalala v. Schaefer509 U.S. 292, 302 (1993). To be
“substantially justified” under thEAJA, the government’s position must be “justified to a degree
that could satisfy a reasonable person,” whietuires that the government’s position have a
reasonable basis in both law and fadbnrog 569 F. App’x at 834 (internal quotation and citation
omitted).

ANALYSIS
Upon consideration of Plaintiff’'s Petition artde applicable law, the Court finds that

Plaintiff is entitled to an award attorney’s fees in this case. First, Plaintiff is the prevailing party



in this case after having @ed a sentence-four reman8ichaefer509 U.S. at 302.Second,
Plaintiff's Petition, which was filed on August 23, 20%6s timely filed withinthirty days of the
final judgment in this action. This case wamanded with judgment ssred on June 14, 2016.
(Dkt. 22.) Pursuant to Federal IRwf Appellate Procedure 4(a)(1)(Rither party has sixty days
to file an appeal. Therefore, the judgment became final on August 13, 2016, and the Petition was
filed prior to the expirtion of the thirty-day deadline of September 12, 2086e Jones v. Colyin
No. 8:13-CV-2900-T-33AEP, 2015 WL 7721334;}atM.D. Fla. Nov. 30, 2015). Additionally,
the Commissioner does not dispute the timelinesiseolPetition. Third, there is no indication that
Plaintiff is excluded from eligibility for an aavd under the EAJA by any of the exclusions set
forth in the Act. Fourth, the Commissioner’s pios1 was not substantially justified in this case,
and the Commissioner does not dispute this isBuslly, the Court does not find that any special
circumstances exist to indicate that an awarattoirney’s fees in this case would be unjust.

In the Petition, Plaintiff requests that the hourly rate offéles awarded be increased to
reflect the increase in the casftliving. Under the EAJA, the amnt of attorney’s fees to be
awarded “shall be based upon prevailing markttsréor the kind and quality of the services
furnished,” except that attorney’s fees shall exceed $125 per hour unless the court determines
that an increase in the cost lofing or a special factor justifies a higher fee. 28 U.S.C. §
2412(d)(2)(A). Plaintiff proposes an hourly rate$186.55 for attorney Michael Steinberg. The
Court finds that Plaintiff is entitled to ancirease in the fees awarded, and the Commissioner does
not oppose Plaintiff's request. In total, Ptefrseeks $4,551.82 in attorney’s fees for 24.4 hours
of attorney time expended in litigating this cashich is represented in Plaintiff's itemization of

the hours expended and the atitdg performed. (Dk23-1.) The Commissioner does not oppose



the fees requested. As such, the Court fthds 24.4 hours is reasonaldnd that $4,551.82 is a
reasonable fee in this case.

Finally, Plaintiff requests thathe fee award be paid directlp Plaintiff’'s attorney.
Although EAJA fee awards belong tcetlparty, not thgarty’s attorneyReeves v. Astru®&26
F.3d 732, 738 (11th Cir. 200&uch fees may be patlirectly to a plaintiffs attorney in cases in
which the plaintiff does not owe alatdo the government and assighs right to such fees to the
attorney. Astrue v. Ratliff560 U.S. 586, 597 (2010 this case, Plaintiff has assigned the EAJA
award to his attorney. (Dkt. 23-2Therefore, the award is payaldirectly to Plaintiff's counsel
if Plaintiff is not indebted tdhe federal government; otherwiseg thward is payable directly to
Plaintiff. Accordingly, itis

ORDERED:

1. Plaintiffs Unopposed Petition for Awaraf Attorney’'s Fees (Dkt. 23) is
GRANTED.

2. Plaintiff is awarded $4,551.82 in attorney&es, payable dirdy to Plaintiff's
counsel if the Commissioner determines thairRiff does not owe a debt to the government.

DONE andORDERED in Tampa, Florida on October 13, 2016.
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