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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

GAWKER MEDIA, LLC, and
GREGG D. THOMAS,
Plaintiffs, CASE NO.: 8:15-cv-1202-T-24EAJ
VS.
THE FEDERAL BUREAU OF
INVESTIGATION and THE EXECUTIVE
OFFICE OF UNITED SATES ATTORNEYS,

Defendants,
VS.

TERRY GENE BOLLEA professionally known as
HULK HOGAN,

Intervenor Defendant.

ORDER
This matter comes before the Court on Ddints’ Motion for Summary Judgment (Dkt.
62) and Plaintiffs’ Responses tb&w (Dkt. 65). On October 22015, the Court held a hearing on
the motion for summary judgment. Based on ftiiwing findings, the Court grants in part,
denies in part, and reseruesing in part on Defendants’ Mion for Summaryudgment.

l. BACKGROUND AND PROCEDURAL HISTORY

This Freedom of Information Act case retate a very public dpute between Gawker
Media, LLC (“Gawker”) and Terry Bollea that has ptalyout in this Courin Florida state court,
and in the national news media since Oct@d2 when Gawker published a sex tape involving

Mr. Bollea and Heather Clem, the then-wiferaflio personality Bubba the Love Sponge Clem,
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on its website. Relevant to this case, shattgr Gawker published the sex tape, the FBI began
an investigation into a possible extortion attempt of Mr. Bollea regarding the sex tapes. After
investigation, the United States Attorney decliteg@rosecute. Mr. Bollea sued Gawker in state
court for invasion of privacy. That casestdl pending and is sédor trial in March 2016.

Gawker submitted its initial FOIA requesttte FBI on November 8, 2013 seeking records
related to the FBI's investigation into the soues® distribution of the sex tape. Because of
privacy concerns, the FBI requested that Gavai#ain records autha@ations from Bollea and
his counsel, David Houston. They initially refused to sign the authorizations, but ultimately
provided signed authorizations for the releaseeobrds. Heather Clem also provided a records
authorization release. Withose authorizations in hand, Nevember 7, 2014, Gawker renewed
its FOIA request to the FBI and submitted an tabah FOIA request to the EOUSA. On January
29, 2015, the FBI informed Gawker that it haddted 1,168 pages of pemsive records and two
CDs with responsive video material. On Febyui 2015, Gawker agreed to pay the duplication
charges for the materials and requested thaFBieprovide them to Gawker. On February 4,
2015, the FBI denied Gawker’s FOIA request dedlined to produce any materials citing FOIA
exemption 7(A), which provides an exemption to FOIAthe release of records that were
compiled for law enforcement purposes could oeably be expected to interfere with law
enforcement proceedings.

On March 4, 2015, Gawker filed an administratappeal from the FBI'denial of its FOIA
request. On May 6, 2015, the Department of desdifirmed the FBI’'s decision not to disclose
the responsive materials. Gawker then fileel instant case against the FBI and the EOUSA on

May 19, 2015 (Dkt. 1) and filed its motionrfeummary judgment based on the 7(A) law

15 U.S.C. § 552(b)(7)(A).



enforcement exemption on May 20, 2015 (Dkt. 5). Gaveltso requested thie Court order the
FBI and EOUSA to produce Vaughn Indexes in otdgurovide a detailed list of the documents
they were withholding and thmasis for doing so. (Dkt. 20).

The Court held its firstdaring on June 24, 2015 and the RiHintained its position that
it was not going to produce any documents tasethe 7(A) law enforcement exemption. The
Court ordered the FBI and the EOUSA to eagip(bduce to Gawker all non-exempt documents,
(2) file a Vaughn Index that was include general ¢agories of documents, the number of pages
pertaining to each category, the claimed FOIA exemption, and the reason why the documents were
subject to the FOIA exemption, (3) file a declaration in support of the Vaughn Index which was to
provide a more particularized ganation as to why a parti@l exemption applied to each
category of documents and waslie sufficiently specific andontain a sufficient amount of
information so that the Court could rule on th&rmled exemptions, and (4) turn over to the state
court Special Discovery Magistratiee CDs containing responsivieleo footage. (Dkt. 31).

The FBI and the EOUSA filed Vaughn Indexand supporting declarations on June 30,
2015. (Dkts. 37-1, 37-1, 38-1). Notably, the FBlamger claimed that the 7(A) law enforcement
exemption applied, but rather asserted thatroB@lA exemptions applied to an unspecified
number of withheld documentscinding: (b)(3) for grand jury fiermation; (b)(5) for privileged
information; (b)(6) and (b)(7)(C) for invasion of personal privacy; and (b)(7)(E) for law
enforcement investigative techniques and procedures. Dkt. 38-1. The FBI submitted the
declaration of David Hardy in support of ¥&aughn Index. Dkt. 37-1. Hardy explained the
exemptions relied on by the FBI in withholding datents from Gawker and the process by which
the FBI processed and produced temaining documents. The FBI turned over an unspecified

number of documents to Gawker, many of vahieere redacted. The EOUSA submitted a Vaughn



Index for 18 documents (with each documeoitaining between onend sixteen pages) and
withheld or redacted inforation based on exemption (b)(5) for attorney work product or
deliberative process material and (b)(7)(C) fowvarranted invasion of personal privacy. Dkt. 37-
2. In support of the Vaughn Index, the EOUSA subuhitkee declaration of Tricia Francis. DKkt.
37-2. The EOUSA also turned over documentsGawker. Ms. Francis explained why the
EOUSA relied on exemptions (b)(5) and (b)(7){€ithholding and redacting documents. The
FBI also turned over to the state court Spddiagistrate three vides with redactions.

This Court held a second hearing on Y015 regarding the FOl&xemptions claimed
by the FBI and the EOUSA. Dkt. 45. At thedning, Gawker notified éhCourt that the three
videos produced to Gawker appeared to be incomplete. The FBI was directed to review the videos
and produce a more accurate and complete versimtédssary. Dkt. 46. The FBI stated it fixed
the production problems and producedencomplete videos to theage court Special Magistrate.
One or more of the videos were redacted toaee the identity of a third party’s voice and
presence (a party other than Terry Bollea and Heather Clem). This Court also scrutinized the
Vaughn Indexes filed by the FBI and the EOUS/Aspecially the onéled by the FBI — and
determined that it could not make meaningfiings on all of the claimed exemptions based on
the Vaughn Indexes and supporting declaratiommealbecause they lacked specificity and
contained insufficient information to allow fomaeaningful ruling. Thus, the Court ordered the
FBI and the EOUSA to turn overdlwithheld documents to theo@rt so that it could conduct an

in camerareview? The Court has received most of thighiveld documents but is still waiting on

2 FOIA permits, but does not require, mncamerainspection of the documents the government agency
claims exempt. 5 U.S.C. § 552(a)(4)(B). The decision to conductamerareview of the documents the
government claims are exempt is witliire broad discretion of the trial judgeam Lek Chong v. United
States DEA929 F.2d 729, 735 (D.C. Cir. 1991)n camerainspection may be appropriate if agency
affidavits insufficiently detail the justification farondisclosure, thereby preventing a meaningful review
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the withheld grand jury documtnfrom the FBI and certain other documents from the EOUSA
before it can finish iten camerareview of the withheld documentseeDkt. 72).

Gawker filed its Objections to the claiché&OIA exemptions, the Vaughn Indexes, and
Declarations on July 24, 2015 anleédl declarations in support of its objections. Dkts. 54, 55, 59.
The FBI and EOUSA responded to the objectionsd.(B1) and also filed a motion for summary
judgment (Dkt. 62), to which Gawker filed a resge in opposition (Dkt. 65). During the course
of the briefing, the FBI locateahd produced additional documents and the Court ordered that the
FBI file an amended Vaughn Index to reflect almcuments withheld by the FBI in its second
production. The FBI filed the amended Vaudghdex on October 20, 2015. The Court held a
third hearing on October 29, 2015 to address @awk-OIA objections and the FBI and the
EOUSA'’s motion for summary judgment. (Dkt. 71).

Il. FBI AND EOUSA’'S MOTION FOR SUMMARY JUDGMENT _*

“FOIA cases typically and appropriately atecided on motions faummary judgment.”
Defenders of Wildlife v. U.S. Border Patr6R3 F. Supp. 2d 83, 87 (D.D.C. 2009). In deciding a
motion for summary judgment, the Court assummestruth of the non-ovant's evidence and
draws all reasonable inferendesthe non-movant's favoAnderson v. Liberty Lobby, Incl/7
U.S. 242, 255, 106 S.Ct. 2505 (1986)thaugh FOIA “strongly favors mmpt disclosure, its nine
enumerated exemptions are designed to protesetlegitimate governmentahd private interests
that might be harmed by releaseceftain types of information.Light v. Dep’t of Justice968 F.
Supp. 2d 11, 26 (D.D.C. 2013) (quotiAggust v. FBI328 F.3d 697, 699 (D.CiC2003)). “It is

clear that ‘disclosure, not secrecy, is the dominant objective of the Att(tjuotingDep’t of the

of the cited exemptions, or if evidence of agency bad faith is before the huhh this case, the Vaughn
Indexes and supporting declaration insufficiently detail the justification for nondisclosure.

3 The FBI and EOUSA’s motion for summary judgmenttains the same arguments set forth in their
response to Gawker’s objections to the claimed FOIA exemptions.
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Air Force v. Rose425 U.S. 352, 361, 96 S.Ct. 1592 (1976)). The exemptions are narrowly
construed.ld. The government bears the burden toldisia that the claimed exemptions apply
to each document for which they are invokédan. Civil Liberties Union v. DOD§28 F.3d 612,
619 (D.C. Cir. 2011).

In the motion for summary judgment, th&l and the EOUSA argue that summary
judgment should be granted in their favor because:

(1) The FBI and the EOUSA have propeihvoked new FOIA exemptions after
withdrawing claimed FOIA exemption 7(A9r ongoing law enforcement investigation;

(2) The FBI and the EOUSA’s Vaughn Indexes aupporting declarations are sufficiént;

(3) The FBI and the EOUSA have propenhwaoked the privacy emptions (b)(6) and
(b)(7)(C);

(4) Gawker fails to demonstrate a public et in disclosing the redacted and withheld
information;

(5) The FBI has properly invoked exemptidm(3) for grand jury information;

(6) The FBI and the EOUSA have properly invoked exemption X5 privileged
information; and

(7) The FBI has properly invoked exemption(f)(E) for law enforcement investigative
techniques and procedures.

The Court will address each argument.

* The Court has already found that the Vaughn Indgesgsecially the FBI's) are insufficient and has found
that anin camerareview of the withheld documents is necegsar the Court to rule on the claimed FOIA
exemptions.



A.  Waiver

While the FBI originally withheld all records under the 7(A) law enforcement exemption,
it subsequently withdrew exemption 7(A) and indtaaserted particularized exemptions including
those for privacy, privileged information, granayjumaterials, and law enforcement techniques
and procedures. The FBI argues that it has notedlatg right to withhold or redact records based
on exemptions other than 7(A) because it invoked the additional exemptions early on in the case
before the Court has entered judgment. Gawlgres that the FBI has wa its right to assert
exemptions other than 7(A) becaustiled to do so at the outset.

The Court has previously stated that it wilipé the FBI to assert FOIA exemptions other
than 7(A). As soon as the FBI no longer claintieak their entire investigative file was being
withheld under exemption 7(A), the FBI identdienore specific exemptions in its Vaughn Index
and supporting declaration. Gawker has had an tyopbty to object to those exemptions and the
Court has had an opportunity tmnsider the exemptions alongth Gawker’'s objections.
Gawker’s objections and response to summaalginent does not change the Court’s decision to
consider the additional exemptions.

B. Privacy Exemptions (b)(6) and (b)(7)(C)

As to the privacy exemptions claimed by thBI and the EOUSA, exemptions (b)(6) and
(b)(7)(C), exemption (b)(6) protectpersonnel and medical filesd similar files the disclosure
of which would constitute a clearly unwarrantewasion of personal privacy.” 5 U.S.C. §
552(b)(6). “Exemption 6 is desigthé¢o protect personal informatiam public records, even if it
is not embarrassing or ah intimate nature.Touarsi v. United States Dep't of Justi¢8 F. Supp.
3d 332, 346 (D.D.C. 2015jcitations omitted). Exemption (b)(7)(C)similarly protects

“information compiled for law enforcement purgs$ to the extent itcould reasonably be



expected to constitute an unwarranted invasiopeofonal privacy.” 5 U.S.C. § 552(b)(7)(C).
Although the privacy language iBxemption 7(C) is broader ah the privacy language in
Exemption 6, the courts employ a similar analysidecide whether BEOIA request may be
categorically denied on either groun@itizens for Responsibility & Bics in Washington v. U.S.
Dep't of Justice 840 F. Supp. 2d 226, 230-31 (D.D.C. 2012CREW II). Under both
exemptions, the court must first assess whether the third-party has moreléhamamigorivacy
interest in the requested materidd. (citation omitted). If such an interest exists, the court must
then determine whether the third-party’s privacy interest is outweighed by the public interest in
disclosure.ld.; Touarsi 78 F. Supp. 3d at 347.

The FBI claims both (b)(6) and (b)(7)(C), iehthe EOUSA limits its privacy claim to
exemption (b)(7)(C). The Court does not havefithe EOUSA’s withheld documents, so to the
extent that the EOUSA'’s withheld documents apt covered by the privacy ruling herein, the
Court will rule on the EOUSA’s claimed privacy exemption once it has completedctsnera
review. As to the FBI's claimed privacy exengots, the FBI has redacted the name of all of the
key participants in this case, other than thake signed records authpations (Terry Bollea,
David Houston, Heather Clem) based on the priveagmptions. The FBI maintains that the
individuals whose names appeattie FBI's investigation filetsould remain private, whether or
not those individuals have been previously disetbor are otherwise known. Thus, the FBI argues
that the mere mention of any individual's nameitaw enforcement filgustifies withholding.
Gawker asserts that all or most of the key pigiats in this “incredibl public dispute” have no
right to privacy because they haween identified in public court filings in this case, have identified
themselves in other courts, and/or have identiflemselves in the media. Thus, according to

Gawker and the many cases cited in its resptmsammary judgment, because the identities of



key players are already known, there can be no leg¢iralaim that their ghtities are private.
See, e.g., CREW, 1840 F. Supp. 2d 226 (D.D.C. 2012) (“Ocen have no privacy interest in
information that is already in the public domagspecially when the pens asserting his privacy
is himself responsible for placing thatormation into the public domain.”Nation Magazine v.
U.S. Customs Servi1 F.3d 885, 896 (D.C. Cir. 1995) (whengbject of a FOIA request “made
several public statements” about the matter, thetdound that he had “effectively waive[d]” his
right to privacy and redactiotwould not serve anyiseful purpose in pretting his privacy”);
Grand Cent. P’ship v. Cuomad66 F.3d 473, 488 (2d Cir. 1999¢j@cting agency’s withholding
letter on privacy grounds because the author hinaskhitted that he “had been telling the story
of what he saw that night to cefigues and friends for many month8howing Animals Respect
& Kindness v. Dep’t of Interigr730 F. Supp. 2d 180, 191 (D.D.€010) (stating that “the
presumption [that names in investigatory files private] does not apply where an individual has
voluntarily disclosed his involvement the records at issue”).

This case is unigue in that the events surrounding the release of the Bollea sex tape,
including the names and rolestbbse involved, have been hdégawdocumented in the media and
in court filings in this Court, in the Floridaasé court, and in the California state court since
October 2012. With this in mind, the Court rothat FOIA “does not categorically exempt
individuals’ identities, though, because the privatterest at stake may vary depending on the
context in which it is assertedJudicial Watch, Inc. v. Food & Drug Admjr49 F.3d 141, 153
(D.C. Cir. 2006). The Court wikddress whether the identity adrtain individuals identified by
Gawker in their objections arsilipporting declaration may remainivate, or whether they enjoy
no such privacy right. The FBhd EOUSA do not addss each individual, but continue to assert

that all names (with the exception of Terry Bollel@ather Clem, and David Houston) in the law



enforcement files—whether publically availablenmt—should remain private. The Court notes
that if it orders the FBI and EOUSA to unredact individual’'s name in the documents, any
addresses, birth dates, social security numbtelephone numbers, and other such private
identifiers shall remain redacted and are not subject to disclosure.
I. Keith Davidson

Gawker asserts that the largest number of redactions relate to the target of the FBI
investigation: Keith Davidson. Gawker objectstte redactions of Mr. Davidson’s name because
“he has been repeatedly identified as the tavfjan FBI investigation into an alleged extortion
scheme against [Bollea] involving the sex tapeBkt. 55, § 15. In spport, Gawker attaches
papers filed by Davidson (an attorney based ia Angeles, California) ilCalifornia state court
related to subpoenas served on him by Gawket. 95k4. In those public filings, Davidson wrote
that he “was involved in a trang@on regarding the potential sadé certain rights in the Video
which led to criminal investigations in Florida.Dkt. 55-4. Bollea also filed papers in that
California action and stated thd@avidson was involved in an HBnvestigation relating to an
attempt to extort money from Mr. Bollea by threatgro release recordingtepicting Mr. Bollea
if Mr. Bollea did not pay money.” Dkt. 55-5The filing went on to discuss the sting operation
that was set up by the FBI, in which Mr. Davidson represented certain parties involved in the sting.
Id. In this case, the government has filed documémat identify Mr. Davidson as the target of
the FBI's investigation.SeeDefendants’ Response to Plaintiffs’ Motion for Summary Judgment
Dkt. 23-1 at 78-79 (letter from Assistant Unite@t8ts Attorney Sara Sweeney to David Houston
with the subject line “Re: Keith M. Davida, USAO No. 2012R02418” ariddicating that the
FBI was holding evidence fromdhabove-slated investigationdt. at 77 (email from FBI agent

Jason Shearn to David Houston, copy to S@veeeney, with the subject line “Davidson
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investigation”). News reports ha also identified Mr. Davidson dmaving been the target of an
FBI investigation into an extortion attempt agsiBollea in connection with the sex tap&ee
June 23, 2015lew York Observeeport at Dkt. 55-6; July 15, 20Capital New Yorkews story

at Dkt. 55-7. Finally, at the July 2, 2015 hegriBollea’s attorney, Charles Harder, referred to
the FBI’s investigation of “the ¢artionist” and then identified “MrDavidson.” Dkt. 48 at 87-88,
90.

Based on this uncontroverted evidence, tbarCfinds that Keith Davidson’s name shall
be unredacted because Mr. Davidson does notdpxigacy interest where Mr. Davidson himself
has voluntarily disclosed his role in this intrgation, the government has identified Mr. Davidson
in public filings in this caseand Mr. Davidson has been identifien the media as being involved
in the Bollea sex tape investigation.

il. Bubba the Love Sponge Clem

Bubba the Love Sponge Clem (“Bubba Clens’)a widely known radio personality and
the then-husband of Bollea’s sex tape partnegther Clem. Gawker asserts that Bubba Clem’s
role in the sex tape caotwersy is a matter of publrecord and that his narsbould be unredacted.
In support, Gawker offers the following uncanterted evidence. On October 4, 2012, Gawker
published the Bollea sex tape amgborted that the video depict8wllea’s sexual relations and
that a voice appearing te Bubba Clem’s can be heard the video giving I8 blessing to the
sexual encounter. Dkt. 55-8. The video foetpgsted by Gawker suppaitthe contention that
it was Bubba Clem’s voice on the tape. Bollea sgibesetly gave a series of interviews confirming
that Heather Clem was the woman in the vided stated that Bubba Clem encouraged Bollea to
have sex with his wife Dkt. 55-9 (October 9, 2012 TMZtane discussing Bollea’s appearance

on the Howard Stern Show; Dkt.55-10 (October 9, 2012 article published on The Today Show’s
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website discussing Bollea’s appaiace on the show). TMZ furthexported that Bubba Clem can
be seen and heard on the tape. Dkt. 55-12. Buldhdisussed his role in the sex tape controversy
at length on his own nationally syndicated cadhow as well as on KMard Stern’s radio and
television shows. Bubba Clem has stated theatebording was made using his home surveillance
system and that the sexualatens between Bollea and Hkeat Clem occurred with his
permission. Dkts. 55-13, 55-14 (clips from Bul@lilam’s October 16 and 17, 2015 morning radio
show). Bollea also initially sued Bubbae@ (amongst others, including Heather Clem and
Gawker) over the releasé the sex tape. Bubba Clem andIBa settled and the settlement was
widely publicized. SeeDkt. 55-17 (October 29, 2012ewYork Daily Newsrticle summarizing
the settlement); Dkt55-18 (October 29, 201Zampa Bay Timesrticle on the settlement,
including the full text of Bubb&lem’s on-air apology to Bollea).

Based on these facts, the Cdiumtls that Bubba Clem has didly identified himself as
being involved in the Bollea sex tape investiga@md his involvement hadso been reported in
the national news media. Bubba Clem’s nammge, and voice shall be unredacted from the
documents, videos and audio files. This inelithe documents withheld by the FBI and bates
numbered 1174, 1176, 1178 (initiallaase: twitter account screeonst), 563 (initial release:
image of CD containing apology), 1169, 1170 (supgletal release: twitter account screenshots).

iii. Attorneys for Bubba the Love Sponge Clem and Heather Clem

Gawker asserts that the FBI and the EOU#e redacted the names of Bubba Clem’s
attorneys, specifically StepheDiaco, and that because it wddely known that Mr. Diaco
represented Bubba Clem in the sex tape contsgydis name should be unredacted. Diaco was

publicly identified as Bubba Clem’s att®y in the matter in an October 29, 20l&mpa Bay
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Timesarticle. Dkt. 55-18. It has also been Wydeeported that Diaco represented Bubba Clem in
another unrelated casethalso played out in the public medi@eeDkts. 55-22, 55-23, 55-24.

The Court finds not only th#tis publicly known tlat Mr. Diaco is Bubba Clem’s attorney,
but also that an attornedoes not have a privacytamest in his identity remaining private if that
attorney openly represents their client icaurt proceeding. The FBI and the EOUSA shall
unredact Stephen Diaco’s name from the documents.

Gawker also asserts that the names of He&lem'’s attorneys in this matter should be
unredacted. Those attorneys appgpon behalf of Ms. Clem in éhFlorida state court litigation
were Barry A. Cohen and Micha@l. Gaines of The Cohen Law Grovprhey are both listed on
the docket sheet in that case, whig a publically availlale court record. Dk55-27. Like Bubba
Clem’s attorney, the names of the attorneys tbatesented Heather Clem in open court in
connection with this matter shall be unredacfBide FBI and the EOUSA shall unredact the names
of Barry A. Cohen and Michael W. Gaines amferences to The Cohen Law Group from the
documents.

V. FBI Investigators and Assistant United States Attorneys

“[T]he status of the individuals . . . as [pighemployees diminishes their privacy interests
.. . because of the correspondmubplic interest in knowing how plib employees are performing
their jobs.” Stern v. FB] 737 F.2d 84, 92 (D.C. Cir. 1984). “Whiieis true that Government
officials may have a somewhatmhished privacy inteest ‘they do not suender all rights of
personal privacy when they accept a public appointmer@REW I| 840 F. Supp. 2d at 232

(quoting Quinon v. F.B.1..86 F.3d 1222, 1230 (D.C. Cir. 1996 However, as in th€EREW Il

® The Cohen Law Group, including Barry A. Cohen Midhael W. Gaines, represented Heather Clem in
this Court inBollea v. Clem, Gawker, et,alase No. 8:13-cv-1-T-27AEP, which is also a matter of public
record.
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case, these very important general principleprofacy have less force when the information —
namely, the fact that there was an investigaitdm Davidson’s possiblextortion of Bollea — is
already a matter of public recorcHere, the FBI and the EOWBShave made no showing that
unredacting the names of government officialepvihave been previousigentified in public
filings in this case, would result in harassmamimidation, or physical harm other than stating
as much. “A bare conclusory assessment plétic disclosure o& [government] employee’s
name would constitute an invasion of personalgmyvs insufficient to soport the existence of a
privacy interest.” United Am. Fin., Inc. v. Pottes31 F. Supp. 2d 29, 47 (D.D.C. 2008ge
Stonehill v. .LR.$534 F. Supp. 2d 1, 12 (D.D.C. 2008) (holdihgt agency affidat stating that
disclosure of a government employee’smea “could cause harassment and/or undue
embarrassment or could resuft undue public attention” v&atoo conclusory to support
withholding under Exemptions 6 and 7(C)).

Documents filed by the government in this chaee identified Jason Shearn as one of the
FBI agents involved in the sex tape investigati®eeDkt. 23-1 at 75 (July 23, 2013 email from
Jason Shearn to David Houston); Dkt. 23-1 at 77 (September 3, 2013 email from Jason Shearn to
David Houston, copy to Sara Swey regarding “Davidson investigation”). The FBI and the
EOUSA have also redacted the name of the Assishaited States Attorney involved in the Bollea
investigation, who the governmemas identified by public filings ithis case as Sara Sweeney.
SeeDkt. 23-1 at 72, 73, 77-79. Gawker asserts ithatalso a matter gbublic record that Ms.
Sweeney'’s supervisor is Robert Mosakowski argdrii@me appears to be redacted in the FBI's
production as well. Plaintiff Gregg Thomas etain his declaration in support of Gawker’s
objections that both Ms. Sweeney and Mr. Mosaitdwpoke with him and his co-counsel freely

about their involvement in the matter on multiple occasions.
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While the Court acknowledges that not all goweent officials in every case act in the
public domain, in this case, because the government has identified Ms. Sweeney as being involved
in the investigation and Mr. Mosakowski freetientified himself as also being involved, the
redactions of their names seme privacy purpose. Even if theers a privacy interest in the
identity of government officials remaining private, the public intemrestnderstanding how its
government makes decisions is present and reqiiselosure, especially this case where the
government chose not to prosecute an allegedtmxist. The FBI and #énEOUSA shall unredact
the names of Sara Sweeney, Robert Mosakpwskl Jason Shearn from the documents.

V. TMZ personnel (Mike Walters, Harvey Levin) and Howard Stern

The names of TMZ personnel and Howard St redacted despite the fact that they
appear on a public platform (radlitelevision, internet) as theccupation. On October 9, 2012,
Bollea and his counsel, David Haos, participated in an on-amterview on TMZ regarding the
sex tape and Bubba Clem’s involvement withDkt. 55-29. The TM personnel involved with
the interview and appearing oneigsion were Harvey Levin andike Walters. As for Howard
Stern, both Bollea and Bubba Clappeared on his nationally bduast radio show and discussed
the sex tape matter.

The Court finds that Harvey Levin, Mike Walkteand Howard Stern do not have a privacy
interest such that thenames should remain redacted. The FBI and the EOUSA shall unredact the
names of Harvey Levin, Mike Walters, and Howard Stern.

Vi. Terry Bollea’s family, including his ex-wife, current wife, and children

Gawker also points to certain instanceshia documents produced by the FBI where the
names of Bollea’s family members have beatacted where they are mentioned in passing and

where their identity is obvious because theyatherwise identified by their familial relationship
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to Bollea (such as Bollea’s son, [redacted]). Hesveunlike other individua involved in this
matter that have either publicly identified thehase as being involved or have been identified by
the government in public filings in this case, Gawloes not point to anything specific in this
matter that would result in a diminished privactenest for Bollea’s family members. The Court
finds that Bollea’s family members have a privadgiast in this matter, and it is not outweighed
by the public’s interest in disclosure. Gaawkhas not shown how the public’'s need-to-know
regarding the identities of Bollea’s family membeutweighs their privacy interests. The Court
grants summary judgment in favor of the FBI #melEOUSA as to its claded privacy exemptions
for Bollea’s family members.
vii.  David Houston’s Business Maager, Kristy (“K.C.”) Rosser

David Houston (Mr. Bollea’s attorney) signedezords authorization release in this case.
As revealed in the documents, his business gem&.C. Rosser, frequently acted on Houston’s
behalf by sending emails and other correspondfmddr. Houston. Ms. Rosser’'s name appears
on the firm’s letterhead and the FBI and thH@USA have not shown that her identity as Mr.
Houston’s business manager is an othervpgeate matter. Because Ms. Rosser acted on
Houston’s behalf, and Houston signed a recauatorization, the Court finds that Ms. Rosser
does not have a right to privacy here. Thé &l the EOUSA shall unredact Ms. Rosser’s name
from the documents.

viii. ~ Nicknames for Terry Bollea

At the October 29, 2015 hearing, the FBI comzkthat redactingicknames for Terry

Bollea, such as “Hootie,” wasmaistake because Bollea had prowdderecords authorization. The

FBI and the EOUSA shall unredact nicknames for Bollea from the documents.
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As stated above, because the Court does not have all of the EOUSA’s documents withheld
on the basis of (b)(7)(C), theoGrt will issue a rulhg on the EOUSA'’s claimed privacy exemption
once it has all of the withheld documents and can completedésnerareview. In the meantime,
to the extent that the names discussed hexenordered to be unredacted, the EOUSA shall
unredact those names from the documprgsiously turned over to Plaintiffs.

Accordingly, the Court grants in part anchégs in part the FBI and the EOUSA’s Motion
for Summary Judgment as it reda to privacy exemptions.

C. Law Enforcement Investigative Techniqgues and Procedures
Exemption (b)(7)(E)

Exemption 7(E) protects law enforcemeatards that “would disclose techniques and
procedures for law enforcemenwestigations ... if such disclagucould reasonaplbe expected
to risk circumvention of the law.5 U.S.C. § 552(b)(7)(E “A highly specift burden of showing
how the law will be ciramvented is not required; insteadeeytion 7(E) only rguires that the
agency demonstrate logically hdie release of the requested mfiation might create a risk of
circumvention of the law.Touarsi 78 F. Sup. 3d at 348 (quotipyer Brown LLP v. IR$62
F.3d 1190, 1194 (D.C. Cir. 2009)). ‘M Exemption 7(E)’s protéion is generally limited to
techniques or procedures tlaaé not well-known tthe public, even comamly known procedures
may be protected from disclosure if the disctesoould reduce or nuliiftheir effectiveness.”
Touarsj 78 F. Sup. 3d at 348 (quotidgn. Immigration Lawyers AssnU.S. Dep't of Homeland
Sec, 852 F. Supp. 2d 66, 78 (D.D.C. 2012)).

The FBI has claimed exemption 7(E) as to a number of withheld documents, which the
Court has inspectdd camera The Court finds that the docuntemvithheld on the basis of 7(E)
are exempt from disclosure and grants summuatgment in favor of the FBI as to exemption

7(E).
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D. Privileged Information Exemption (b)(5)

FOIA Exemption 5 covers “inter-agency iotra-agency memorandums or letters which
would not be available by law ... in litigation witle agency.” 5 U.S.C. 8§ 552(b)(5). This means,
in effect, privileged documents that originated with the agercyuarsi 78 F. Sup. 3d at 344
(citing U.S. Dep't of the Interior v. limath Water Users Protective Assg82 U.S. 1, 8 (2001)).

The FBI has asserted the attorney-clientif@ge to withhold materials containing legal
advice from Assistant United States Attornéygovernment agents and employees concerning
investigation strategies and a potential prosecutit@n its face, this type of information is
protected by the privilege.Touarsi 78 F. Supp. 3d at 345. Because the FBI’'s Vaughn Index was
not sufficient for the Court to rule on the FBI's claimed exemption under (b)(5), the Court
conducted am camerareview of the whheld documents and finds that the FBI has sufficiently
invoked exemption (b)(5). TheoQrt grants summary judgmenmnt favor of the FBI as to
exemption (b)(5).

The EOUSA has also invoked exemption (b))t the Court is waiting on the EOUSA
to turn over to the Court sonoé the withheld documentsOnce the EOUSA provides the Court
with the withheld documentghe Court will conduct ann camerareview of the withheld
documents and issue a ruling asvtwether the claimed exemptionpggoper as to the EOUSA.

E. Grand Jury Proceedings Exemption (b)(3)

The FBI has also claimed that exemption (bg3plies to documents relating to grand jury
proceedings in this matter. Under this epéion, information “specifically exempted from
disclosure by statute” is proted from disclosure provided thiae statute (1) requires the matters
be withheld from the public in such a mannetakave no discretion or (2) establishes specific

criteria for withholding or refes to particular types of matge to be withheld. 5 U.S.C. §
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552(b)(3)(A). Pursuant to Rule 6, Federal Rafl€riminal Procedure, matters occurring before a
grand jury are prohibited from stilosure except in rare instances. Fed. R. Crim. P. 6(e). For
purposes of FOIA Exemption 3, RuU6 qualifies as a statutdengberg v. U.S. Dep't of Justjce
No. 8:10-CV-1775-T-23MAP, 2011 WL 45029, at *3 (M.D. Fla. Aug. 12, 201Xgport and
recommendation adopteto. 8:10-CV-1775-T-23MAP, 2011 W4501388 (M.D. Fla. Sept. 27,
2011).

Gawker challenges whether a grand juryswever actually convened such that the
exemption would apply. The thideclaration of Dad Hardy states that “records responsive to
Plaintiffs’ request reflect that ora@ more federal grand juries reeempanelled in relation to the
investigation(s) at issue in the records herBKt. 37-1 at 8. The Couihas ordered the FBI to
turn over to the Court the documents withheldtloe basis of exemption (b)(3) so that it may
review those materials in canaer Once the Court conducts itiscamerareview of the withheld
documents, it will rule on the claimed exemption.

.  CONCLUSION

Based on the foregoing, the Court rules as follows:

(1) Grants the FBI and the EOUSA'’s Motifmm Summary Judgment on the FBI’s claimed
privacy exemptions (b)(6) and (b)(7)(C) as taryeBollea’s family members, including his ex-
wife, current wife, daughter, and son;

(2) Grants the FBI and the EOUSA'’s Motifam Summary Judgment on the FBI’s claimed
exemption 7(E) for law enfoement records and techniques;

(3) Grants the FBI and the EOUSA’s Motifmm Summary Judgment on the FBI's claimed

exemption (b)(5) for privileged information;
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(4) Denies the FBI and the EOUSA’s Motifam Summary Judgment on the FBI’s claimed
privacy exemptions (b)(6) and (b)(7)(C) forikeDavidson, Bubba the Love Sponge Clem, Bubba
Clem’s attorney Stephen Diaco, Heather Cleattsrneys Barry A. Cohen, Michael W. Gaines,
and The Cohen Law Group, FBI Agent Jastimarn, AUSA Sara Sweeney, AUSA Robert
Mosakowski, Harvey Levin (TMZ), Mike Walte(3MZ), Howard Stern, Kristy “K.C.” Rosser,
and nicknames for Terry Bollea including “Hootigihd orders that €hFBI and EOUSA shall
unredact those names from the documents;

(5) Reserves ruling on tHeBlI's claimed grand jury exemption (b)(3);

(6) Reserves ruling on the EOUSA'’s claimet/acy exemption (b)(7)(C) to the extent the
Court’s ruling on the privacy exeptions discussed herein do raatver the documents withheld
by the EOUSA on that basis;

(7) Reserves ruling on the EOUSA’s claimed ieiye exemption (b)(5) to the extent that
the Court’s ruling on the privilege exemptioloes not cover the docemts withheld by the

EOUSA on that basis.

DONE AND ORDERED at Tampa, Florida, this 4th day of November, 2015.

SUSAN C. BUCKLEW
United States District Judge

Copies furnished to:
Counsel of Record
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