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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
DONNA JEAN THOMPSON,
Plaintiff,
V. Case No: 8:15¢v-1240-TMRM

COMMISSIONER OF SOCIAL
SECURITY,

Defendant
/

OPINION AND ORDER

Pending before the Cous Plaintiff Donna Jean Thompson’s Complaint (Doc. 1) filed
on May 21, 2015. Plaintiff seeks judicial review of the final decision of the Commissibtier
Social Security Administration (“SSA’Ylenying her claim for a period of disability, disability
insurance beefits, and supplemental security income. The Commissioner filed the Transcript of
the proceedings (hereinafter referred to as “Tr. at” followed by the apgi®page number),
and the parties filed legal memoranda in support of their positions. For the reasars se
herein, the decision of the Commissionereigersed and remandecursuant tesentence four
of 42 U.S.C. § 405(g).

I. Social Security Act Eligibility, the ALJ Decision, and Standard of Rewew

A. Eligibility

The law defines disdliiy as the inability to do any substantial gainful activity by reason
of any medically determinable physical or mental impairment that can be expetsditan
death or that has lasted or can be expected to last for a continuous period of nah legs|te
months. 42 U.S.C. §8 416(i), 423(d)(1)(A), 1382c(a)(3)(A); 20 C.F.R. §§ 404.1505, 416.905.

The impairment must be severe, making the claimant unable to do her previous work, or any
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other substantial gainful activity that exists in the nati@sahomy. 42 U.S.C. 88 423(d)(2),
1382c(a)(3)(B); 20 C.F.R. 88 404.1505 - 404.1511, 416.905 - 416.911. Plaintiff bears the
burden of persuasion through step four, while the burden shifts to the Commissioner aé step fi
Bowen v. Yuckerd82 U.S. 137, 146 n.5 (1987).

B. Procedural History

On April 13, 2012, Plaintiff filed an application for disability insurance beneafitisfar
supplemental security income asserting an onset date of October 18, POGRSJ, 72, 174-

87). Plaintiff's applicatios were denied initially on May 9, 2012 and on reconsideratiqlulyn
10, 2012. Tr. at53-54, 72-73). Aearing was held before Administrative Law Judge (“ALJ”)
Robert Ballieu on November 21, 2013r.(at19-52). The ALJ issued an unfavorable decision
on February 20, 2014.TK. at97-106). The ALJ found Plaintiff not to be under a disability from
October 18, 2008 through the date of the decisidn. at 105-106).

On April 17, 2015, the Appeals Council denied Plaintiff's request for reofdine ALJ’'s
decision. r. at1-6). Plaintiff filed a Complaint (Doc. 1) in the United States District Court on
May 21, 2015. This case is ripe for review. The parties consented to proceed befoesl a Unit
States Magistrate Judge for all proceedin@eeDoc. 18).

C. Summary of the ALJ’s Decision

An ALJ must follow a fivestep sequential evaluation process to determine if a claimant
has proven that she is disabld®acker v. Comm’r of Social Securi§42 F. App’'x 890, 891

(11th Cir. 2013) (citinglones v. Apfell90 F.3d 1224, 1228 (11th Cir. 1999)An ALJ must

1 Unpublished opinions may be cited as persuasive on a particular point. The Court dogs not rel
on unpublished opinions as precedent. Citation to unpublished opinions on or after January 1,
2007 is expressly permitted under Rule 31.1, Fed. R. App. P. Unpublished opinions may be
cited as persuasive authority pursuant to the Eleventh Circuit Rules. 11th Cir2R. 36-



determine whether the claimant: (1) is performing substantial gainful actRjtgaé a severe
impairment; (3) has a severe impairment that meets or equals an impairment spelcstied!lp
20 C.F.R. Part 404, Subpart P, Appendix 1; (4) can perform her past relevant work; and (5) can
perform other work of the sort found in the national econoRWillips v. Barnhart 357 F.3d
1232, 1237-40 (11th Cir. 2004). The claimant has the burden of proof through step four and then
the burden shifts to the Commissioner at step fidmesSharp v. Comm’r of Soc. Sgb11 F.
App’x 913, 915 n.2 (11th Cir. 2013).

The ALJ found that Plaintiff met the insured status requirements through Decgmbe
2013. {r. at100). At step one of the sequential evaluation, the ALJ found that Plaintiff had not
engaged in substantial gainful activity since October 18, 2008, the alleged ons€T daie
100). At step two, the ALJ found that Plaintiff suffered from the following severearmeats:
scapular and patellar soft tissue derangement (adhesive capsulitis,aotiaémd ligamentous
tear) with degenerative joint disease (DJD) and obesliy.a(100). At step three, the ALJ
determined that Plaintiff did not have an impairment or combination of impairments that mee
or medically equals the severity of one of the listed impairments in 20 C.F.R. ParuB8pdrtS
P, Appendix 1 (20 C.F.R. §§ 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925 and
416.926). {r. at101). At step four, the ALJ determined that Plaintiff has the residual functional
capacity (“RFC”)

to perform light work as defined in 20 CHBS] 404.1567(b) and 416.967(b)
(lifting and/or carry 20 pounds occasionally and 10 pounds frequently, with the
right arm only as a support, standing and/or walking 6 hours irhauiBworkday,

sitting 6 hours in an-8our workday, pushing and pulling) the weights given above,
[sic] except that she is limited to occasional climbing, crouchimdycrawling, but

never climbing ladders, ropes or scaffolds and occasionally reaching in all
directions on the right, but never overhead. This person must avoid concentrated
exposure to extreme cold, fumes, odors, dusts, gases, and poor ventilatieth, as

as hazardous machinery and unprotected heights.



(Tr. at101). The ALJ determined that Plaintiff was capabtg@erformng her past relevant work
as a restaurant hostess. (Trl@5). The ALJ concluded that Plaintiff was not under a disability
from October 18, 2008, through the date of the decision.a¢105).

D. Standard of Review

The scope of this Court’s review is limited to determining whether the ALJ appéed t
correct legal standartyJcRoberts v. Bowe41 F.2d 1077, 1080 (11th Cir. 1988), and whether
the findings are supported by substantial evidétichardson v. Perale€02 U.S. 389, 390
(1971). The Commissioner’s findings of fact are conclusive if supported by sudistanti
evidence. 42 U.S.C. 8§ 405(gpubstantial evidence is more than a sciniika;the evidence
must do more than merely create a suspicion of the existence of a fact, anactudstsuch
relevant evidence as a reasonable person would accept as adequate to support tleconclus
Foote v. Chater67 F.3d 1553, 1560 (11th Cir. 1995) (citmélden v. Schweike72 F.2d 835,
838 (11th Cir. 1982)Richardson402 U.S. at 401).

Where the Commissioner’s decision is supported by substantial evidence,ribe dist
court will affirm, even if the reviewer would have reached a contrary result as finder of fact, and
even if the reviewer finds that “the evidence preponderates against” the Camariss
decision. Edwards v. Sullivan937 F.2d 580, 584 (11th Cir. 199Barnes v. Sullivan932 F.2d
1356, 1358 (11th Cir. 1991). The district court must view the evidence as a whole, taking into
account evidence favorable as well as unfavorable to the deciiote 67 F.3d at 1560;
accordLowery v. Sullivan979 F.2d 835, 837 (11th Cir. 1992purt must scrutinize the entire
record to determine reasonableness of factual findings).

lI. Analysis

On appeal, Plaintiff raises four issuess stated by Plaintiff, they are:



(1) There was not substantial evidence to support some of the ALJ’s findings.
(2) The ALJ’s credibility determination in this case was not proper.
(3) The ALJ did not properly evaluate the opinion evidence.

(4) The ALJ’s treatment of fibromyalgia in this case wasnoper and shows bias.

(Doc. 21 at 12-21)The Court will first addresshe issue of Plaintiff's credibility.

A. Credibility

Plaintiff argues that the ALJ erred in failing to find Plaintiff's allegationsawh mot
credible. The Commissioner maintains that the ALJ fully complied with regulations for
evaluating pain and other symptoms in the decision and provided sufficient reasons supported by
substantial evidence to support his credibility findings.

To establish disability based @stimony of pain and other symptoms, a plaintiff must
satisfy two prongs of the following thrgeat test: {1) evidence of an underlying medical
condition; and (2) either (a) objective medical evidence confirming the sevkthe alleged
pain; or (b) that the objectively determined medical condition can reasonablpdmezkto give
rise to the claimed paih.Wilson v. Barnhart284 F.3d 1219, 1225 (11th Cir. 2002) (citidglt
v. Sullivan 921 F.3d 1221, 1223 (11th Cir. 1991)). After an ALJ hasidened a plaintiff's
complaints of pain, the ALJ may reject them as not credible, and that determinitime w
reviewed to determine if it is based on substantial evideogeno v. Astrug366 F. App’x 23,
28 (11th Cir. 2010) (citingfarbury v. Sulivan, 957 F.2d 837, 839 (11th Cir. 1992)). If an ALJ
discredits the subjective testimony of a plaintiff, then he must “articulate gt adequate
reasons for doing so. Failure to articulate the reasons for discreditingtsugbjestimony
requiresas a matter of law, that the testimony be accepted as Wiésbn 284 F.3d at 1225

(internal citations omitted). “A clearly articulated credibility finding with subséhsupporting



evidence in the record will not be disturbed by a reviewing cotibdte v. Chater67 F.3d
1553, 1562 (11th Cir. 1995). The factors an ALJ must consider in evaluating a pdaintiff
subjective symptoms are: “(1) the claimant’s daily activities; (2) the natdrmgamsity of pain
and other symptoms; (3) precipitating and aggravating factors; (4) effectslchtens; (5)
treatment or measures taken by the claimant for relisymiptoms; and other factors concerning
functional limitations. Moreng 366 F. App’x at 28 (citing 20 C.F.R. § 404.1529(c)(3)).

Plaintiff argues that the ALJ erred when determining that Plaintiff was rdibtzelue to
the following: (1) Plaintiff did not appear in gross mental/physical discomfort at the hed#ihg
Plaintiff continued to take her medicatsxtespite the side effect&) no evidence of re-injury
from “those causes(4) Plaintiff acknowledged that she improved at timed acknowldged
her pain level improvedith injectiors; (5) Plaintiff did not always follow medical adviceuch
as failing to follow through on prescribed physical therapy and failing to usseried sling
(6) her treatment was erratic with gaps betwe@t32and 2014 of 4 months;)(Plaintiff failed
to receive other recent drastic treatment such as a morphine pump, transnéunalaian, or
on-going orthopedic/pain managemdB) Despite lung complaints, Plaintiff does not require
oxygen or a pulmonologis care)(9) Even if Plaintiff has financial problems, Plaintiff did not
seek more frequent emergency melatgention if in exteme distress(10) Plaintiff ambulated
outside of her home, and drove; and)(Rlaintiff did not make any appreciable efftwitry to
work. (Doc. 21, 16t7; Tr. at 103-04). The Commissioner responds that the ALJ supported each
of these reasons for not finding Plaintiff credible. For the reasons set fati ieé Court
finds all but one of these reasons not supported by substantial evidence in the record.

The Court finds that the ALJ did not err in his credibility determination in one respect.

Specifically, he ALJ found Plaintiff's complaints not fully persuasive because Plaintiff did not



appear “in gross mental/physical discomfort at the hearing, insofar abdayann could
indicate.” (Tr. at 103). An ALJ is permitted to consider a claimant’s appeasadcdemeanor
at the hearing but “must not impose his observations in lieu of a consideration of thal medic
evidence presentedNorris v. Heckley 760 F.2d 11541158 (11th Cir. 1985). Itis “not
inappropriate for the ALJ to observe and comment upon a claimant’s demeanor so long as the
observation is not offered as the sole basis for discounting the Plaintiff's Gtedibbonnell v.
Astrue No. 8:11€V-2718-T-33TBM, 2012 WL 6106412, at *8 (M.D. Fla. Nov. 21, 2012),
report and recommendation adoptédb. 8:11€V-2718-T-33TBM, 2012 WL 6106855 (M.D.
Fla. Dec. 10, 2012) (citations omitted). Moreover, a court often defers to an ALJ’s albservat
and assessment otkimants demeanor at the hearinlorris, 760 F.2d at 1158. In the instant
case, the ALJ merely commented on Plaintiff’'s demeanor at the hearing ardkoehsi
Plaintiff's demeanor as one factor in determining Plaintiff’'s credibilityusTtthe Courtinds
that the ALJ did not err in commenting on Plaintiff's demeanor at the hearing.

TheALJ’s remainingcredibility determinatiors arenot supported by the recordhe
ALJ found that Plaintiff was not credible based upon Plaintiff “continu[ing] tohese t
medications despite some claimed side effects.” (Tr. at 103). Plaintiff testditeshth takes
many medications for her conditions, including the following: medication for fibrigiayan
inhaler for breathing; medication for blood pressure; hydrocodone and tramaduldtites and
knee pain; an EpiPen for allergies; medication for diabetes; medicatidedpimg); and Flexeril
as a muscle relaxant. (Tr. at-39). Plaintiff testified thasome of thesmedications cause the
following side effects: blurred vision, dizziness, drowsiness, and causing hentddéai
land” (Tr. at 3839, 42-45). Itis undisputed that these medications were prestwibed

Plaintiff. Neither the Commissioner nor the ALJ site any medical report that indicates that



Plaintiff should not be taking these medications for her conditions. These medicppeas @
be helping Plaintiff for her conditionsS¢eTr. at 38, 42-44). Moreover, the Commissioner and
the ALJ do not cite to any medical records that indicate that there are othertroesliteat
Plaintiff could take that would not render the same side effects. The Court findsetAdtlt
failed to provide substantial supporting evidence to discredit Plaintiff for takasgpibed
medications even though they cause her side effects.

The ALJ stated that Plaintif’complaints are “not fully persuasive” due to Plaintiff
continuing to take her medications despite the side effects and then stdiesg igJno evidence
of actual reinjury from those causes.” (Tr. at 103). This statement is unclear. Thd cezs
not reflect that Plaintiff was fmjured from the side effects of her medications. Nor does the
record reflect that Plaintiff was+igjured as to any of her conditions. The Court cannot
determine how this statement would undermine Plaintiff's credibility. Thus,dbd €nds that
this statement by the ALJ is not supported by substantial eederitd Plaintiff not entirely
credible.

The ALJalso found Plaintiff’'s complaints not “fully persuasive” becabBkentiff
acknowledged “against interest that she felt better at times, as of Sep#er0&8, which she
did not emphasize at the heayirand the ALJ found that Plaintiff “acknowledged betterment
with the injection.” (Tr. at 103). To support theseatemerg, the ALJ cites to a follovup visit
to Plaintiff's treating physician, David U. Arango, M.D., on September 3, 2013. (Tr. at 103,
458). At this visit, Plaintiff complained of right-knee pain of 10/1Kal. &t 458). Plaintiff
acknowledged that a prior cortisone injection to her right knee on July 9, 2013 worked for a short
period of time, but the pain gradually returned to a 10/Ifd) Plaintiff wasalsopreviously

given a cortisone injection for her right shouldehich did decrease her paamporarilyard



allowed for more mobilitybut as of this visither pain levelvas a 9/10and Plaintiff was still
having problems with lifting and overhead activityd.). Also of note, at a previous visit to Dr.
Arango an September 4, 2012, Plaintiff statéat she “felt a little improvement” after an
injection to her right shoulder. (Tr. at 478)vela though Plaintiff stated that she felt a slight
improvenentas to pain and mobilityher pain level at this visitas a 9/10 and she was limited
with overhead activities.Id.). A few medical records reflect that Plaintiff stated that she
showed some temporary improvement as to pain and mobasipgcially after receiving
cortisone injections to her shoulder and knee. Nonetheless, even though Plaintiff told her
treating physicians that she had some tempanapyovement as to her right shoulder and knee,
her pain levelvas consistently at least a 7/10, but for most visits, her pain level was aSéB0). (
e.g, Tr.at 308, 311, 329, 332, 456, 458,460, 466, 470, 471, 473, 474, 477, 478 and 480).
TheCourt finds that théLJ failed to reconcile Plaintiff's testimony asher temporary
slight improvementsvith her consistent complaints of extreme pédturther, the ALJ afforded
her treating physian, Dr. Arango’s opinion substantial weight and Dr. Aradgtermined that
Plaintiff's pain was reasonable givdretmedical findings. I4. at 105, 485%. The ALJ also
noted that Plaintiff had a four-month gap in treait from 2013 to 2014. Even thoutthis gap
may exist Plaintiff repeatedlyvent to her treating physicians’ appointments as evidenced
throughout the medical history in the recoiiche Court finds that the ALJ’s determination that

Plaintiff's complains were not fully persuasive based on Plaintiff's acknowledgemeshgbt,

2 The ALJ afforded Dr. Arango’s opiniomisstantial weight with the caveat that “not all of his
prohibitions are supported by objective examination limits, including the aforemehtione
substantially better maneuverability and motor function after thevarigons.” (Tr. at 105).
This caveat, however, did not discount Dr. Arango’s finding that Plastifédical conditions
supported the level of pain that Plaintiff described. 4t 485).



temporary improvement and failure to seek treatment for a period of four months is not
supported by substantial evidence of record.

The ALJalsofound certain inconsistencies that called into question Plaintiff's claimed
intensity of her distress. (Tr. at 103). Specifically, the ALJ found Plaintgfivea always
compliant with medical advice, which raised doubts as to the alleged intensity of P&intiff
symptoms. (Tr. at 103-04). The ALJ found that Plaintiff failed to follow through with her
prescribed physical therapy and failed to use the prescribed dith@t 103-04). Plaintiff
explained at the hearing that she waited to begin physical therapy because sheedid the
prescription and did not understand the prescription when Dr. Arango handed it tm hatr. (
31-32). Plaintiff explained that she failléo use the sling after surgery because she thought she
could do without it. Id. at 3233). When she saw Dr. Arango for a follow-up visit, hel@xed
that Plaintiffneeded to use the sliagall times. (d. at 3233). The AlLJappears to haviailed
to take into account that Plaintiff ian eighb-grade education.Id. at 23). Her testimony
shows that she did not understand Dr. Arango’s instruction to use the sling aésalétén
surgery or his instructioto immediately begin physical thesap(See Idat 23). The ALJ fails
to explain why he found Plaintiff's statements that she clearly misunddrdte doctor’s orders
not to be credible

The ALJ also raised doubts as to the alleged intensity of Plaintiff’'s symptarie:du
Plaintiff failing to receive “other recent drastic treatment for symptonuding a morphine
pump, transneuronal stimulation, or on-going orthopedic/pain managdhantiff not
requiringoxygen or seeking a pulmonologist for luw@mplaints; and Plaintiff failingo seek
more frequent emergency medical attentiffr. at 104). Plaintiff saw her treating physicians,

Zaw Min, M.D. and Dr. Arangoegularlyand these doctomescribe themedications Plaintiff
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neededo treat her symptomg(Tr. at 300-56; 358-404; 447-54; 456-85; 498-50)e ALJ

failed to cite to medical records that indicate that Plaintiff's symptoms were ndilerbdsed

on the amount of medical attention Plaintiff received from her treating physitialuding
receiving pain medicatigran inhaler, and other prescriptidneam these physicians. Substantial
evidence does not support the ALJ’s finding that absent more drastic treatmeantsf &|
alleged intensity was not credible.

Further, the ALJ found contradictions in the record asdadinted Plaintiff’'s credibility
based on these alleged contradictiohke ALJ noted that Plaintiff ambulated in a limited way
outside of her home, drove, and did not make any appreciable effort to try to work. (Tr. at 104).
Plaintiff testified that ke could walk down a hallway, and she walks to her sister's RV, which is
next door to Plaintiff's R\Mand located very close togethdir. at 35, 40).Plaintiff also
testified that if she does any driving, she shifts gears with her left handat 39-40).The ALJ
failed to elicit testimony as to the frequency of Plaintiff's driving or to show thesMimited
ambulation or helimited driving contradicts Plaintiff's allegations of her limitations.

The ALJ alsdound a contradiction iRlaintiff not making any appreciable effort to try to
work. Plaintiff testified that she injured her right shoulder on her last job in 2008 and was
terminated for being unable to work. (Tr. at 27-28). Plaintiff did not attempt to firkdfreon
the date that she wagured in 2008. (Tr. at 23). The ALJ failed to explain any contradiction
between Plaintiff not making aappreciable effort to findvork and Plaintiff's statement that her
injury caused her to be unable to work. The ALJ’s statemenPtamtiff lacks motivation
becausélaintiff failedto try to work is not supported by substantial evidence.

To be clear, the ALJ based many of his credibility determinations on ae¢acaial

recitationsfrom the record However, theecited factslo not, in the Cours$ view,support he
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ALJ’s ultimate credibility determinationAs explained above, Plaintiff does not appear less than
credible bynot attempting to find work after the date she became injbsetdiking prescribed
medications with side effectsy misunderstanding the importance of medical ad\bgejot
having more drastic medical treatmemtsby walking and driving in a limited mannemhe
Court finds that the ALJ’s credibility determination is not supported by substavitience and
the ALJerred in his credibility determination.

B. Other Issues

Plaintiff's remainingssues involvéPlaintiff’'s RFC determinatiorthe evaluation of
Plaintiff's treating physicians’ opinions, and the evaluation of fiboromyalgia. iShees of
Plaintiff's RFC determination and the evaluation of Plaintiff’s treating physt@rinionsare
tied to the issue of Plaintiff's credibility. The_J mentions Plaintiff's fioromyalgia twice in the
decision, firstoy acknowledghg the medication Plaintiff was prescribed for her fiboromyalgia
and secontby stating that Plaintiff “claimed fibromyalgia, but this-defined ailment is not
corroborated in maseports, and remains a diagnosis of exclusion after confirmable illnesses
have been excluded.” (Tr. at 97, 102). Plaintiff's diagnosis of fibromyalgia isonediti
repeatedly throughout the medical recordSeg(e.gld. at 269, 304, 308-09, 312, 314, 317, 321,
323, 362, 451, 475, 480). The ALJ appears to find Plaintiff's claim of fibboromyalgia not to be
credible. Because the Court finds that upon remand, the ALJ must reelauatié’s
credibility and this credibilityletermination affects bérelements of the ALJ’s decision, the
Court finds that any ruling on Plaintiff's remainirggues wald be premature at this time.

lll.  Conclusion

Upon consideration of the submissions of the parties and the administrative record, the
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Court finds that the decision of the ALJ is not supported by substantial evidence, and upon
remandthe Commissioner should reconsid®aintiff's credibility, reconsidePlaintiff’'s RFC,
reevaluate the treating physicians’ opirgoand reevaluate Plaintiff's claim etiffering from
fibromyalgia.

IT IS HEREBY ORDERED:

1) The decision of the CommissioneR&VERSED and REMANDED pursuant
to sentencéour of 42 U.S.C. § 405(g) for the Commissioner to reconsider Plaintiff's credibilit
determination, reconsider Plaintiff's RF@evaluate the treating physicians’ opinions, and
reevaluate Plaintiff's claim afuffering fromfibromyalgia.

2) The Clerk of Court is directed to enter judgment accordingly, terminate any
pending motions and deadlines, and close the file.

3) If Plaintiff prevails in this case on remand, Plaintiff must comply with the Order
(Doc. 1) entered on November 14, 2012, in Misc. Case No.r6cdP24-Orl-22.

DONE AND ORDERED in Fort Myers, Florida on September 6, 2016.

Yl

MAC R. MCCOY)
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counselbf Record
Unrepresented Parties
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