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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
CHRISTINA PAYLAN,
Plaintiff,
V. Case No: 8:15-cv-1366-T-36AEP
PAMELA BONDI, et al,

Defendants.
/

ORDER

This cause comes before the Court upbe Report and Recommendation filed by
Magistrate Judge Anthony E. Porcelli on Feloyu2d8, 2017 (Doc. 419). The Magistrate Judge
recommends dismissal with prejudice of all lmme of Plaintiff's claims. All parties were
furnished copies of the Report and Recommeandatind were afforded an opportunity to file
objections pursuant to 28 U.S.C. § 636(h)Plaintiff filed an Objection (Doc. 424)to which the
following Defendants responded: the City of Tampa and Castor (Doc. 432), Quill (Doc. 433),
Bondi, Ober, Brown, and Dirks @2. 434) and Bishop, Detrio, Mantrigiano, and Morman (Doc.
435).

Upon consideration of the Report and Recommendation, this Court's independent
examination of the file de novond a review of Paylan’s Objeégh and the responses thereto, it
is determined that the Report and Recommegoahould be adoptedpnfirmed and approved

in all respects.

L Plaintiff also filed a Notice of Supplemental Authority in Support of Objections to the Report and
Recommendation (Doc. 436). The Couill wot consider the notice as it appears to be additional argument by
Paylan, which she did not reqties receive leave to file.
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l. Background?

Plaintiff, Christina Paylan, has now had four opportunities to state her agbocs 1,
51, 222, 232. She filed numerous pleadings, attémaediation, and conducted discovery. And
she received a thorough and detadedlysis of her claims, preparegthe Magistrate Judge, who
has given her every reasonable apyaity to present any and d#icts in support of her claims.
SeeDoc 216. The Court isonfident at this point, having revied all of the pleadings, including
Plaintiff's proposed Third Amended Complaintatithe Plaintiff has had ample opportunity to
state her claim and has simply faileddtmso on all but one of the claims.

Paylan alleges that her fiancé’s family has plotted and schemed to get her arrested in order
to end the relationship. In 2010, Paylan became engaged to Joseph E. Abdo (also referred to in the
pleadings as “Big Joe”). At the time they started dating, Abdo had a successful internet company
and provided financial support tas siblings in the thousands of dollars per month. As the
relationship progressed, Abdeedaded to stop providing finaiad support to several family
members, including Defendants Michael Quill, Khabdo and Marie Silva. Paylan alleges that
Quill conspired with the family members and laviceoement to remove Paylan from Abdo’s life.

The scheme included making false chargesresg her by alleging that she was drugging
Abdo, and illegally possessing narcotics. Quilledi a private investigator, Defendant Jeffrey
Morelock, to investigate Paylan. Morelock caoted surveillance and wethrough the garbage
cans outside her residence (refeteds “trash pulls” throughout the pleadintgspbtain evidence
of drug use that could support a search warfuill and Morelock approached law enforcement

with their allegations and findings bdild not get a positive response initially.

2 The facts are derived from PlaintiffGorrected Verified Second Amended Complaint (Doc. 232), the allegations
of which the Court must accept as true in rutimgthe instant motion, unless otherwise nogsk Linder v.
Portocarrerg 963 F. 2d 332, 334 (11th Cir. 1998)ality Foods de Centro Am., S.A. v. Latin Am. Agribusiness
Dev. Corp. S.A711 F. 2d 989, 994 (11th Cir. 1983).



Eventually, however, the Tampa Police Depamnt (“TPD”) sought avarrant to search
her home which she shared with her fiancé imeJ2011. Part of the information included in the
Search Warrant Affidavit was that three officeomducted three separatagh pulls and collected
evidence of Demerol possession and use, wstsegements from Joseph M. Abdo (Abdo’s son
referred to as “Little Joe” throughout the pleagihand Johnny Gonzalez, Paylan’s employee at
her medical clinic, regarding Payl's drug use and illegal salesDemerol, among other things.
The TPD executed the search warrant on Ju@8X1, and seized two vials of Demerol from the
home and arrested Paylan. Paypasted bond and was released.

OnJuly 1, 2011, Paylan boarded a plane to Georgia and was ultimately bound for Montreal
to attend a wedding. Georgia lanforcement arrested Paylarsed on a TPD warrant for arrest.
Paylan alleges that Defendant Russell Marcotnigiavho is a patient of hers and has connections
with Khalil Abdo, used his influence to caudee July arrest. The Hillsborough County State
Attorney’s Office, headed by Defendant Madber, with assistance from Defendants Darrell
Dirks and Christine Brown, prosecuted the charges stemming from both arrests.

Paylan fought the charges from the July 1, 28f&#st, and the Florida District Court of
Appeal found that the State Attey’s Office violated the gmdy-trial rule. But Paylan was
ultimately convicted of the crimes of “ObtainiagControlled Substance by Fraud and Fraudulent
Use of Personal Information” and “Fraudulent Use of Personal Informafitve.'investigations
that led to the arrests imde and July 2011 led to the peostion and conviction in 2014See
Official Records Book 22842 at pages 486-488hef Official Records of Hillsborough County,

Florida, recorded Oct. 9, 20%4.

3 The Court may take judicial notice of state court amhconvictions in reviewing a motion to dismiss.
See McDowell Bey v. Vega88 Fed. Appx. 923, 926 (11th C2014) (citing Fed.R.Evid. 201(c)-(d))
(stating that it was proper for the district court judgegvaluating a motion to dismiss a § 1983 claim, to
review Clerk’s docket in underlying criminal caseigfhdemonstrated that two warrants were issued
against the plaintiff).



Paylan filed her Second Correctatrified Amended Complaifit(*SAC”) alleging
various causes of action againstefen individuals in their offi@l and individual capacities and
the City of Tampa as outlineth the Report and Recommemida. Doc. 419 at 5-7. Quill,
Comaneci DeVage, David Gee,ndaCastor, the City of Tamp&amela Bondi, Ober, Dirks,
Brown, Brian Bishop, Mark Detrio, Russell Maragtano, Kenneth Morman, Morelock, Silva,
and Abdo all filed dispositive motions to dismiss the SAC.

In the Report and Recommendation, Magistiatige Porcelli recommends that Devage's
Dispositive Motion to Dismiss Plaintiff's Cartted Verified Second Aemded Complaint (Doc.
246) be denied; all of the remaining DefendaMotions to Disnss (Docs. 233, 247, 248, 264,
267, 290, and 321) be granted, and Defendants BObhe, Dirks, Brown, Gee, Castor, Morman,
Bishop, Detrio, Quill, Morelock, Marcotrigiano, SdyAbdo, and the Citgf Tampa be dismissed
from this case; Quill's Motion of Application of Judicial Estoppel Regarding Plaintiff's Attempt to
Re-Characterize her July 1, 2011 AftréDoc. 311) be granted cortsist with the findings of the
Report and Recommendation; anldagher pending motions in thease be denied as moot.

Il. Standard

When a party makes a timely and specificechpn to a Magistrate Judge’s Report and
Recommendation, the district judtghall make a de novo determination of those portions of the
report or specified proposed findingsrecommendations to which ebtion is made.” 28 U.S.C.

§ 636(b)(1)(C)Jeffrey S. v. State Board odiication of State of Georgi896 F.2d 507, 512 (11th

Cir. 1990). With regard tdhbse portions of the Report andd®mmendation not objected to, the

* Paylan’s original complaint was filed on Jun@915. Doc. 1. She amended the complaint without a
court order as permitted by Fed.R.Civ.P. 15(a)(1)(Bx.Bd. The Court granted Paylan leave to file a
second amended complaint on March 7, 2016. Dbg. Raylan filed the second amended complaint on
April 13, 2016 (Doc. 222). And with leave of Costfte filed the SAC (Doc. 232) which is the operative
complaint upon which this Order is based. Paylaw seeks leave to file a Third Amended Complaint.
Doc. 359.



district judge applies a cleargrroneous standard of revieee Gropp v. United Airlines, Inc
817 F. Supp. 1558, 1562 (M.D. Fla. 1993). The disjudge may accept, reject, or modify in
whole or in part, the Report dfiRecommendation of the Magistraiedge. Fed.R.Civ.P. 72. The
district judge may also receive further evidencgecommit the matter to the Magistrate Judge
with further instructions.d.

Ill.  Discussion

Upon de novo review, the Court agrees with conclusions in the Magistrate Judge’s
Report and Recommendation (“R&RBaylan objects to the following in the R&R: the Magistrate
Judge improperly invoked Federal Rule of CivibBedure 12(d); probable cause did not exist for
the June 9, 2010 search and arrest because Bishegr'sh Warrant Affidavit contained statements
from two individuals with severe credibility issues, omitted material facts, and made
misrepresentations; the R&R does not properly egklthe warrantless search of Paylan’s place
of business; probable cause did agist for the July 1, 2011 aste qualified immunity does not
apply to shield the officers from liability fahe June and July arrests; Eleventh Amendment
immunity does not apply to shield Ober anonBi because the SAC alleges that they exceeded
their authority; prosecutorial immunity doestrapply for Dirks and Brown’s investigatory
functions; the SAC properly pleads the claimaiagt TPD; the SAC praply pleads supervisory
liability; the racketeer influenced corrupt orgeation act (“RICQO”) claims allegations meet the
heightened pleading standards; the SAC propaitgges a claim for intentional infliction of
emotional distress (“IIED”); and the proposed Third Amended Complaint (Doc. 359-1) corrects
the deficiencies highlighted indlR&R, justifying leave to amend.

a. Federal Rule of Civil Procedure 12(d)(1)
Paylan argues that the R&R states the @yppate standard for assessing a motion to

dismiss, but does not adhere to that standarel.agjues that the Magistrate Judge construed all



of the allegations in the light most favorableDefendants, consideredidence outside the four
corners of the SAC, and resolved disputedsfantfavor of Defendants. She also argues that
although the R&R references Rule 12(d), the Mdagte Judge did not ta@lly invoke it because
the additional documents wenglbsnitted only to aid # Court in its probabklcause analysis. She
also complains that the Judge used Rule 12(dgtdleeway” to impernssibly treat the motions

to dismiss as summary judgment motions.

Although the Court is typally confined to the allegations the four corners of the
complaint and must construe eyéactual allegation in the ligmhost favorable to the non-moving
party, the standard is actually monganced. The Court must construdadtualallegations in the
light most favorable to the plaintifiinder v. Portocarrero963 F.2d 332, 334 (11th Cir. 1992);
it is not bound to accept as true a legal conclusmtedtas a “factual allegati” in the complaint.
Ashcroft v. Igbgl 556 U.S. 662, 677-78 (2009). “Threadbaretedeiof elements of a cause of
action, supported by mere conclusory statements, do not suficePaylan confuses factual
allegations in her SAC with legal conclusions.

Further, for motions to dismiss pursuant to 1@R)it is generally true that the “scope of
the review must be limited to the four corners of the complastt.George v. Pinellas Cnfy285
F.3d 1334, 1337 (11th Cir. 2002). If matters outsisepleadings are presented by the parties and
considered by the district court, the Rule d)2§) motion must be converted into a Rule 56
summary judgment motion. Fed.R.Civ.P. 12(d). Eleventh Circuit, howear, has recognized an
important qualification to this rule where caéntalocuments and their contents are undisputed:
“[i]n ruling upon a motion to dismiss, the districilct may consider an ekisic document if it is
(1) central to the plaintiff's claim, arf@) its authenticity is not challengedSFM Holdings, Ltd.

v. Banc of Am. Secs., LL600 F.3d 1334, 1337 (11th Cir. 2018&e also Harris v. Ivax Corp

182 F.3d 799, 802 n. 2 (11th Cir. 1999) (stating thatocument central to the complaint that the



defense appends to its motion to dismiss is alspgsty considered, provided that its contents are
not in dispute”).
It is clear from the June 20, 20h6aring transcript (Doc. 424t 27) that the Magistrate
Judge requested thaetparties submit the Criminal Rep#aiffidavit (“CRA”) for the July 1, 2011
arrest and any additional information regardingatrests to the Court foeview. Paylan argues
that the Magistrate Judge never informed thetigmthat it would invke Rule 12(d). The R&R
references Rule 12(d) and states that
Here, given Paylan’s assertiomegarding the CRA are clearly
divergent and that Paylan was swgsfal in getting the July 1, 2011
charges dismissed based on theesly-trial violation by relying
upon the three-page CRA, the Court finds that Paylan should be
estopped from making her allegatsoin this case about a two-page
CRA. Alternatively because the Court gatiee parties notice and
opportunity under Federal Rule Gfvil Procedurel2(d), the Court
finds under a summary judgmentrstard that the three-page CRA
was the operative charging instrument for Paylan’s July 1, 2011
arrest.

Doc. 419 at 38 (emphasis added and footnotes omitted).

Because the Magistrate Judgmsidered the allegationsdievidence under both a motion
to dismiss standard and a summary judgmemidstia, Paylan’s argument lacks merit. Under
either standard, all factual references are vieimethe light most favorable to Paylan, as the
nonmoving partyUnited Techs. Corp. v. Maz&56 F.3d 1260, 1269 (11th Cir. 2000) (motion to
dismiss); Anderson v. Liberty Lobbyinc., 477 U.S. 242, 255 (1986) (summary judgment).
Although the Magistrate Judge did rexplicitly state that he auld rely upon Rule 12(d) at the
hearing, he gave the partie® trequisite notice and opportunitshich met the requirements to
invoke the ruleSeeFed.R.Civ.P. 12(d) (“If, on a motion urdRule 12(b)(6) orl2(c), matters
outside the pleadings are preseénte and not excluded by the cguhe motion must be treated

as one for summary judgment under Rule 56 paltties must be givea reasonable opportunity

to present all the material that is pertinémtthe motion.”). And theCourt agrees with the



Magistrate Judge’s analysis and concludes thdeuRule 12(d) and 12(b)(6), the Court can rely
on the three-page CRA as part of its easibn of whether Paylan stated a cl&im.
b. The Search of Paylan's Home and Arrests

Paylan argues that probaldause did not exist for the selarof her home and the two
arrests because of the unreliability of Little doel Gonzalez's statements, the DNA test showing
that the needle recovered from the trash pull did not belong to either Paylan or Abdo, the family
conspiracy to arrest her, and other $atiat came to light after her arrests.

Cases brought under 42 U.S.C. § 1983 requireightened pleading standard because the
individuals involved are entitled tosest a defense of qualified immuni§ee Swann v. S. Health
Partners, Inc 388 F. 3d 834, 836-38 (11th Cir. 2004). Unither qualified immunity analysis, the
Court gives some deference to poli¢Bcers and the information they possa@sthe time of the
actthat allegedly violates theaghtiff's rights. Holding officeraccountable for information which
may have very well existed at the time of tredleged acts but was nkhown to the officers is
not permissible when conductingyaalified immunity analysis.

The facts that Paylan raise in her argumenrts irrelevant to the qualified immunity
analysis because the allegations do not establish that the police officers had that information at the

time of their respective actions. To the extdmdt they had some of the information Paylan

51tis clear that the CRA is central to Plaintiff's claim, although she did not attach it to theS88Doc. 232, T 1
161, 217, and 220. Upon request, Paylan presented a two page CRA, which was an indompietat. The
complete CRA, three pages in length, was presented Mafistrate Judge. This three page CRA was also relied
upon by Paylan in matters before the state court.

6 To the extent that Paylan argues that the cases recitegl R&R regarding qualified immunity were all decided at
the summary judgment stage aré therefore, inapplicablseeDoc. 424 at 37, the Court rejects this argument. The
case law states that the qualified immunity analysisldtamcur at the earliest possible opportunity to avoid
unnecessary discovery and distraction, including on a motion to diSes®8ehrens v. Pelletjégl6 U.S. 299, 306
(1996);Cottone v. Jenne326 F.3d 1352, 1357 (11th Cir. 2003) (quotingrsh v. Butler County268 F.3d 1014,

1022 (11th Cir. 2001) (en banc)) (“ ‘Once the affirmative defense of qualified immunity is advanced ... [u]nless the
plaintiff's allegations state a claim of violation of clearly established law, a defendant pleadifigdguainunity is
entitled to dismissal before the commencement of discovery.’ ).



referencesi.e. potential criminal behavidoy Gonzalez and pecuniary interest by Little Joe, that
knowledge does not defeaktprobable cause finding.

The analysis in the R&R is premised on fume 9, 2011 search andest as “rising and
falling” on whether the probable use existed for the actions. In the presence of probable cause,
Paylan’s claims for unreasonable search and seanddalse arrest against all parties must fail.
The R&R concludes that proble cause did indeed exist, as did the state édiné Court, having
conducted an independent review of theaplings, agrees with this analysis.

Paylan’s SAC and proposed Third Amendednpaint do not allege with the requisite
specificity the state actors’ alleged falsehoods, fabrications, misrefagses and material
omissions in asserting probable cause fergbarch of her residence and arr&steDoc. 232 at
11 17, 62, 65-70, 76, 77, 79, 85, 87, 88, 89, 91, 103, 169, 170, 171; Doc. 359-1. Further, Paylan’s
allegations regarding Bishop’s misrepresentatiand material omissions are insufficient to
disturb a finding of probable aae in support of the Search Watrtal he Magistrate Judge focused
on the investigative trash pulls of the three diffieq@olice officers that revealed similar evidence
of packages of Demerol, needles, and a pismn for one of Paylan’s patients, L.B. Although
Paylan alleges that Bishop was involved in the lacgespiracy to get her arrested and that Quill
and Morelock’s trash pulls werabricated, Paylan did not alledkat the officers fabricated
evidence or were aware thatyaof the evidence from their & trash pulls was fabricated. And

although Gonzalez and Little Joe may have had dtigilssues, the evidence from the trash pulls

! Paylan challenged the validity of probable cause in the underlying state prosecution, ankirajtegstimony

over several weeks, Circuit Court Judge Lisa Campbell issued an order finding the June 9, 2011 seatstiavarr
her home and her office were lawful and supported by probable cause. Doc. 349, Ex. 1. Paylamgnatithena
same arguments before that court as she is making iobjeistion. Namely, she argues that Bishop’s Affidavit to
the court omitted the following: her status as a practipmgician with a DEA license and as Mr. Abdo’s doctor,
facts that shed light on Little Joe’s reliability and crddih comingling of statements made by Gonzalez and Little
Joe, and facts regarding the pecuniary interest of Addoidy members. The state court rejected all of these
arguments and ultimately found that probable causéeelisr the warrant and Paylan had not established that
Bishop fabricated statements or maai@terial omissions intentionally with reckless disgard for the truth
designed to mislead or deceive thgnémg judge into issuing the warratd. at 13.



corroborated Little Joe’s statements that he observed Demerol at the residence, and Gonzalez's
statement that Paylan was using L.B.’s nameobtain Demerol. And the Magistrate Judge
excluded all evidence connected to Quill, &Worelock, and Khalil Abdo, and still found
sufficient probable cause.

Paylan relies orKingsland v. City of Miamifor the proposition that “the absence of
independent corroboration viadependent police work supportéte fabrication of probable
cause.” 382 F.3d 1220, 1226 (11th Cir. 20@4e alsdoc. 424 at 14. Here Paylan argues that
Bishop did not conduct independent police workmakke any attempt to corroborate the witness
statements but merely listened over the phorteéaonversation withittle Joe and Gonzalez.

He also did not meet Gonzalez in person. And, she argues, he could not have done any additional
investigative work after listening to the phone conversation, since he applied for the warrant only
two days later. Doc. 424 at 14.

Although the Court agrees withe general proposition Kingsland as set forth by Paylan,
that case is distinguishable from this oneKingsland the Plaintiff was involved in a vehicular
accident with a law enforcement officer, whone sisserted was to blame for the accident. 382
F.3d at 1223. Kingsland accused the arresting offifliabricating a driving under the influence
charge to cover their few officer’'s actions.d. at 1224. The Eleventh Cuit was cleathat if
the officers’ testimony in support of their opinitrat Kingsland was drikg under the influence
(bloodshot eyes, slurred speech, and odor of dasihevas supported by any other evidence, it
would have had no problem agreewdh the district court thaprobable cause existed and the
officers were entitled to qualified immunityd. at 1226. But in that case, there was no
corroborating evidence and there weegeral facts that suggesteditttihe charges were fabricated,
including that the officers never searched heralehoriginally tested her for alcohol which came

up negative and changed the charge to casnpabd no drugs were ever found or produtad.

10



In this case, three separate trash pudisdeicted by law enforcement officers produced
evidence of Demerol and evidence of a prescrigboibemerol in the name of Paylan’s patient.
And, unlike inKingslandwhere the officers asserted probableseaat the scene of the crime, here
the evidence was produced before Bishop applieth® warrant. Furthethe credibility of the
witnesses inKingsland pertained to conflicig accounts about where the smell of cannabis
originated.ld. at 1227. Here, Paylan attacks the créitibof Little Joe and Gonzalez based on
other issues and not conflicting statements incase. Paylan argues that their statements were
unreliable because Little Joe hadnhotive to set her up and maderiminating statements that he
later recanted and Gonzalez was on probattoamork and havinginancial trouble.

Paylan also argues thatdBop’s omission of Gonzalezadmission to insurance fraud
(dumping his car in the river andporting it as lost rather thayetting it repossessed) and his
statement that he woultell anything to make money” igvidence that the Search Warrant
Affidavit was fabricated and cannot suppprobable cause. Paylan reliesBeVier v. Hucalfor
the proposition that an “officer must be helktmwledge of reasonably discoverable information
bearing probable cause to arrest fotccheglect.” 806 F. 2d 123, 128 (7th Cir. 1986¢e also
Doc. 424 at 15. As witKingsland the Court agrees withe general mposition ofBeVieras set
forth in the Objection, but its consideratidaes not change the Court’s analysis. AndBba¥ier
court also stated thatpJrobable cause is a fltiating concept; itexistence dependgpon ‘factual
and practical considerations of everyday life.” It is the totality of circumstances, including the
facts available to defendant, that are dispositi&eVier, 806 F.2d at 126 (citations and internal
guotation marks omitted). Under the totality oé ttircumstances, Paylan has not presented any
argument that Gonzalez and Little Joe’s creifybiproblems completely disqualified their
statements as forming the basis for the Search Wakfidavit. Contrary to Paylan’s assertions,

the three investigative trash pulls provide corroborating evidence of the statements.

11



Paylan also attacks the Mag&e Judge’s reliance on thedhk investigative trash pulls
conducted by Haggart, Russell and Bishop. She argues that because Sergeant Haggart notified
Quill that he did not believe that there was armgbable cause to proceed with criminal prosecution
based on the evidence produced from the tralk IppQuill and MorelockBishop could not later
establish probable cause teasch her home using trash pulla assessing whether a law
enforcement officer is qualifiedly immune “[t]ls¢andard is an objective and does not include
an inquiry into the officer'subjective intent or beliefs.Brown v. City ofHuntsville, Ala, 608
F.3d 724, 735 (11th Cir. 2010). Therefore, Sengétaggart’s subjective opinion, based on Quill
and Morelock’s evidence, is not dispositive of tesue of whether probable cause existed at the
time Bishop completed his Seardfarrant Affidavit to search Paylan’s home. By that time, the
officers had completed three additional trgmhls and two witnesseprovided corroborating
statements. “Only where the warrant applicatioaadacking in indicia of probable cause as to
render official belief in its existence unreasoleawill the shield oimmunity be lost."Malley v.
Briggs 475 U.S. 335, 344-45 (1986) (@nhal citations omitted).

Paylan also argues that the Magistrate Jutgeoperly weighed conflicting evidence. The
Court agrees with the b& proposition set forth iBozeman v. Orurthat the court cannot make
credibility determinations or choose between totifig testimony as cited to in the Objection.
422 F.3d 1265, 1267 (11th Cir. 200&progated by Kingsley v. Hendricksadl85 S. Ct. 2466
(2015)); Doc. 424 at 20. But Payl relies on her allegations thae items recovered from the
trash pulls were planted andamisported from other locationBoc. 232 at %5, 56, without
alleging that Bishop knew that the items were plduatiethe time he (or the other officers for that
matter) conducted the trash pulls or complétedSearch Warrantfddavit. Although Jones v.
Cannon 174 F. 3d 1271 (11th Cir. 1999), also cited by Paylan, does stand for the proposition that

using false evidence in an effort to obtain awction violates the Constitution, no allegations

12



suggest that Bishop knew that #n@dence was false at the timedwnpleted the Search Warrant
Affidavit.

Paylan takes particular issue with the R&Rtatement that “Paylatioes not allege that
the evidence outlined in Bishagp'Affidavit (Doc. 349-1 at 17-35from any of the officers’
investigative trash pulls was fabricated.” D4&9 at 29. Paylan argues that her allegations found
in paragraphs 55-58, 89 and 90 do exactly that. Basetlallegations do not include dates and they
specifically reference the trash pulls from QuildaViorelock. Therefore, they do not reference
the independent trash pulls conductedh®ythree law enforcement officers.

In paragraph 103 of her SAC Paylan identibéighe shortcomings of the Search Warrant
Affidavit. But none of the allegations state tBaghop had knowledge that the investigative trash
pulls from Haggart and Russell veefabricated. She alleges tl@aaill and Morelock planted this
evidence, but that’s not enough. If Haggart, Rlisnd Bishop had no knowledge that the items
were planted, then they are entitled to qualifiedhimity, even if it is later discovered that the
items were fabricated.

The state court, the Magistrate Judge ansl @ourt rightfully agree that on the facts
presented in this case, takentl light most favorable to PHiff, and taking into account the
probable cause analysis mentioned above, suffipieybable cause existed for Bishop to secure
the warrant for her June 9, 2011 search of hedeeske. Bishop did investigate the informant’s tip
and went so far as to record a phone call toicorhany of Little Joes accusations and reviewed
the investigative trash pull evidence. Paylan’s dissatisfaction with the extent of the investigation

does not disturb the probable cause finding.

8 Paylan also points to the absence of “confirmatory laboratory testing” as defeating probable casseRisttap
did not properly investigate the evidenbec. 424 at 23.Paylan cites to ndtarity in support of this argument.
The Court rejects this argument.

13



Ultimately, the Magistrate Judge determirtbdt there were not enough allegations to
establish scienter and knowledgye Bishop at the time he filed for the warrant that the evidence
was fabricated. Despite allegations that he talawful steps and engaged in a conspiracy with
Quill, Abdo, Silva, Dirks and Brown to pin falsbarges against Paylaboc. 232 at  205; these
allegations are simply insufficient. The Coudncludes that probableause, or at a minimum
arguable probable cause, existed for theeld, 2011 search asdbsequent arrest.

c. Search of Paylan’s Place of Business

The Court has reviewed the SAC'’s allegatiomgarding the search of Paylan’s place of
business and agrees with the analysis in the R&fglan appears to lkemingling the allegations
of an alleged warrantless seaimctsupport of her claim based upowe tearch of her residence and
her place of businesSeeDoc 232 at 1 113-17, 204, 207. The Magistrate Judge construed her
allegations regarding the search of her busine$sodstering” her 8 1983 claim for the search of
her residence and not as a sefgacéim. Doc. 419 at 34.

Ultimately, Paylan’s SAC is a shotgun pleading grouping many allegations and Defendants
together in several counts, leaving the Coud &he Defendants to sdttrough which claims
pertain to which Defendants’ pemtilar acts. As the R&R cawins, it should nobe “virtually
impossible to know [in a complaint] which alléges of fact are inteded to support which
claim(s) for relief.” Anderson v. Dist. Bd. of 3r Of Cent. Fla. Cmty. Call77 F.3d 364, 366
(11th Cir. 1996). “Such pleadings divert already stretched judicialires® into disputes that
are not structurally prepared tmse those resawgs efficiently.”"Wagner v. First Horizon
Pharm. Corp.464 F.3d 1273, 1279 (11th Cir. 2006). The SAC is a quintessential shotgun
pleading incorporating the first 1@@ragraphs which includes faabout all thd®efendants into
each subsequent count or claim for rel8de Wagner v. First Horizon Pharmaceutical Co#64

F.3d 1273, 1279 (11th Cir. 2006).

14



d. The July 1, 2011 arrest

Paylan attempted to rely on a two-page CRAupport of her allegation that the July 1,
2011 arrest lacked probable cause. Doc. 302, Be€&use Paylan relied upon a three-page CRA
in her state court case the Magistradudge applied jud@i estoppel principle® consider all three
pages of the CRA in its probable cause analg@sDoc. 419 at 38.

Plaintiff argues that the Magrste Judge’s conclusion thaitdicial estoppel applied to
consider the third page is erroneous. Specificallg,aigues that the issue is irrelevant as to her
allegation that there were insudient and otherwise fabricatedigence to support probable cause
for her second arrest. Second, she argues that this case does not meet the standard for the
application of judicial estoppélecause Paylan was arguing a diffeqgoint before the state court
of appeal regarding the CRAe¢., that speedy-trial requirememntgre not met. And, she argues,
no statement under oath has been identified, she did not put forth a contradictory position or
divergence, she did not take an inconsistent jpositefore the state appellate court than the one
she is taking here, and she did not gain an uafhrfantage against an opposing party because the
parties in the two proceedings meedifferent. She further arguéisat the state appellate court
finding that the charges on thelydd, 2011 arrest were borrowéam the June 9, 2011 Search
Warrant supports her allegations that there neaprobable cause forthduly 1, 2011 arrest.

The Court agrees with the Magistrate JudgePaglan is judiciallyestopped from relying
on the two-page CRA for purposetanalyzing whether probable cause existed for her July 1,
2011 arrest. She relied upon a thpagte CRA in the appeal, anchoat now ask th€ourt to turn
a blind eye in its current analgsabout what information suppodt@er arrest on July 1, 2011. The
allegations that the third page was fabricatezinot enough to defeafiading of probable cause

under the totality of circumstance&ee Bunres v. Pemco Aeroplex, 1281 F. 3d 282, 1285 (11th
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Cir. 2002) (stating that the judadiestoppel factors are viewed undetotality of circumstances,
they are flexible andot exhaustive).

Paylan does not challenge the three-p&&A’s probable cause referencing the false
prescriptions in L.B.’s nam&Therefore, the Court agrees witte Magistrate Judge’s conclusion
that her § 1983 claim based upon the July 1, 20fdst was supported pyobable cause based
on the three-page CRA.

e. Eleventh Amendment Immunity

The R&R finds that Paylan’s claims againsinBilband Ober in thewfficial capacities are
barred by Eleventh Amendment immunity. Speailly, Eleventh Amendment immunity bars any
claim for monetary relief by amdividual against a state or its agencies, and against officers or
employees of the state or its agencies in their official capaditesiealthy City Sc. Dist. Bd. of
Educ. v. Doyle429 U.S. 274, 280 (1977). The only exception to Eleventh Amendment immunity
that applies in this case is aith for prospective injunctive lref. The only claim that Paylan
makes for prospective injunctive relief is for ‘fiadrder of injunctive redif precluding Defendants
[Dirks] and [Brown] from ever mrsecuting [Paylan] at any tinie the future.” Doc. 232 at 123.
She does not seek injunctive relejainst Bondi or Ober. The RRalso states that Paylan’s
assertion that Bondi and Ober exceeded their atghsr‘meritless”. Both parties were acting in

their official capacities as “arms of the state”amtthey committed the alleged acts. Therefore, the

9 Paylan submitted the deposition transcript of Judge Scottd-demonstrate that the July 1, 2011 arrest warrant

was fraudulent because it did not inform Judge Farr thataime alleged criminal condueas included in the June

9, 2011 warrant. She argues judicial estoppelappticable in this case because Judge Farr relied on the

information on page 3 of the CRA and the CRA had the material omission on page 2 that she dex@damnsi

fugitive at that time. The Court has reviewed the deposition and concludes that Judge Farr’s testimony does not
change the analysis. The R&R appliedifial estoppel specifically to consider the three-page CRA, and to rely

upon it for a finding of probable cause. As Judge Farr testified in his deposition,yhé®poérn when signing the

warrant is whether probable cause is demonstrated based on the information presented to him in the affidavit at the
time of the requesBeeDoc. 430-1 at 21: 4-10.
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R&R concludes Bondi and Obereagntitled to Eleventh Amendmdmmunity. The Court agrees
with the R&R’s conclusion.

Paylan objects to the dismissal of Bondi onlihsis that her allegations clearly show that
Bondi exceeded her authority etieby stripping her of the imumity protection. And she objects
to Ober’s dismissal in his inddual capacity. Paylan cites 8hands Teaching Hosp. and Clinics,
Inc. v. Beech St. Corp208 F.3d 1308, 1311 (11th Cir. 2000) for the proposition that exceeding
one’s authority drops the immuniprotection. Also Paylan asserts that the Eleventh Amendment
immunity does not preclude suits in federal t®urgainst state offials in their individual
capacities citinglackson v. Georgia Dep’t of Transd6 F. 3d 1573, 1575 (11th Cir. 1998ge
also Gamble v. Florida Dept. of Health and Rehab. Seryi€&F.2d 1509, 1513 (11th Cir. 1986).

Assuming the truthfulness of the allegatiorgarding Bondi's “pill mill initiative,”see
Doc. 232 at 11 43,44,164, 208, 331(c),333, 350, and hgattlas regarding Ober’s prosecuting
frivolous criminal casessee id at 1 156, 220-222, 238, 247, 249, 26i¢, Court does not find
that these actions demonstratetiipe of overreach of authoritpntemplated by the case law. As
to the claims against Bondi and Ober in thedividual capacities, #h Court dismisses those
claims. As to claims against Ober for superwdability, the Court also dismisses those claims
as more fully discussed below.

f. Prosecutorial Immunity: Dirks and Brown
The R&R concludes thatgsecutorial immunity shields Es and Brown from civil suit

because the acts alleged to have occurred outsitteeir roles as officers of the court are not
linked to Paylan’s alleged deprivation of righthie two acts identified by the Magistrate Judge
are Dirks’ statement to the media that Raylvas “mishandling narcotics by taking ‘sample
narcotics’ to her homel[,]” Do@l19 at 44 (citing Doc. 232 11 141316); and Brown’s presence at

Paylan’s place of business whlishop to serve subpoenas. Accepfaylan’s allegations as true

17



that Dirks and Brown’s action were outside afittscope as prosecutors, the Court does not find
that the immunity should be stripped. Paylas hat alleged that each offending non-prosecutorial
act was linked to a depation of her rightsSee Buckley v. Fitzsimmos89 U.S. 259, 259 (1993).

In any event, the finding of probable cause for herawests and the search of her home eliminates
the “deprivation of constitutional right” prong bkr claims against these two prosecutors and
thereby requires dismissal.

Paylan objects to this conclusion arguing thare are additional facts in her allegations
that would deprive Dirks and Brown of immunityg., obstructing witness testimony and witness
tampering. She points to the arreher maid for check fraud and Dirks’ promise to her maid to
drop the charges in exchange favorable testimony against Pagl She also points to Brown
and Dirks’ advice to the policefficers involved to omit the formation about the pecuniary
interest of the family members from the Search Warrant Affid8e#Doc. 424 at 41.

Paylan cites two cases in support of her arguniadina v. Fletchey 522 U.S. 118, 118
(1997) andJones 174 F.3d 1271. IKalina, the Supreme Court held that § 1983 may create a
damages remedy against a prosecutor for making $édéements of fact in an affidavit supporting
an application for an arrest warrant, and otl@evengaging in investigaty functions, since such
conduct is not protected by the doctrine of absolute prosecutorial immunity. 522 U.S. 118. In
Jonesthe Eleventh Circuit discussEsmunity as it pertains to gered testimony and states that
“[a]though absolutely immune for actions taken as an advocate, thecptoshas only qualified
immunity when performing a function that is nasaciated with his role as an advocate for the
state.” 174 F.3d at 1281-82. Neither case howayapats Paylan’s contention that she states a
claim against Dirks and Brown dhese facts. She doset allege that her maid’s testimony was
fabricated, only that the mamtas “unduly influenced” Doc. 232 at { 139; and the Court has

concluded that probable causgpported the Search Warrant.
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The Court agrees with the R&R’s conclusiegarding Brown and Dirks’ entitlement to
prosecutorial immunity. Essentially, the findiog probable cause moots these claims against
Brown and Dirks. And in spite of pointing to atioinal allegations that represent acts outside of
their functions as prosecutors, Paylan does notcgerfitly link those acts to the affidavits that
supported the search want and arrests.

g. Claims against the City of Tampa

The R&R concludes that Paylamallegations against theit¢ of Tampa do not assert a
persistent and widespread practice or deficiency of the TPD as a iveholkeat acts of familial
involvement in investigations rel§ing in constitutionaViolations occur to anyone besides herself.
It also concludes that she did not meet thengvand substance requirement in her notification of
the claim to the City.

Paylan argues that paragraph 291 of her SARiges an example of what she labels as a
“favor arrest.” But one example is insufficientadthat incident occurred after her arrest in 2013.
In any event, the arresting officer in that cases subsequently fired. Doc. 419 47 n. 21. Paylan
argues that there is no requiremtat the other similar incidents which she cites in support of
her claim must occur prior to hers. However, beeashe is alleging a claim that requires her to
show a widespread problem that existed at the Gfrfger arrest, the relevant incidents have to
have occurred prior to herSeeGold v. City of Miami 151 F.3d 1346, 1351 (11th Cir. 1998)
(“This Court repeatedly has heldathwithout notice of a need taatn or supervise in a particular
area, a municipality is not liable as a mattelaof for any failure to train and supervise.”).

Paylan points to paragraphs 289-290 for her isssrthat she gave notice to the City of
Tampa. She indicates that skent letters to Castor regardi her case but nowhere in the
allegations does she state the date of theszdedb that the Courbald infer knowledge by the

City or an opportunity for the City to som@w prevent the allegerbnstitutional violationsSee
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id. Therefore, the Court agrees with the Magitet Judge’s conclusions that Paylan did not
sufficiently allege a viable clai against the City of Tampa.
h. Supervisory Liability

Paylan brings a claim against Castor foeing personally liable for the alleged
constitutional violations based ornrliele as a supervisor in the TPD. In light of the Court’s finding
that the officers had probable cause to atvesit times and search her home, no claim can stand
against Castor based on those alleged conefititiviolations. Paylan relies on her previous
arguments which the Court has rejected. This samaéysis applies to Ober and Bondi as well.

The Obijection raises the point that the R&Rglnet address the claim against Ober in his
individual capacity. Doc. 424 &0. The R&R does discuss thisifp stating that it would not
directly address this claim because Oberstlement to immunity applied. Doc. 419 at 39-4
(discussing qualified immunity as barring thaigis against all Defendants including Ober in
Counts V, VI, IX, X, XV, and XVI due to probable cause finding), 44 n.IA%ny event, as to
Ober, the analysis regarding actions in hisvimilial capacity is the same as the discussion
regarding supervisory liabilitySeeDoc. 419 at 48. Because Paylan does not allege that Ober
personally participated in the prosecution of hanitral cases, his only liability would stem from
being Dirks and Brown’s superags Since the Court agrees with the R&R that the allegations
against Dirks and Brown do not survive dismisgsalaction can stand against Ober based on his
supervision of Dirks and Browisee Mann v. Taser Intern., In688 F.3d 1291, 1308 (11th Cir.
2009) (stating that a plaintiff'slaim for supervisory liabilityfails when the underlying § 1983
claim fails).

Therefore, the Court agrees with the Maigite Judge’s conclusion that Paylan’s

allegations are insufficient to state a claim fgpervisory liability againsCastor, Ober and Bondi.
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i. RICO and IIED Claims
The Court finds Paylan’s arguments as testhtwo claims to be without merit. She
reiterates her arguments in her responses to the motions to dismiss which are unavailing. The Court
also agrees with the R&R thé#te racketeering counts do rizve the necessary “continuity
requirement” to state a clairfBiee Jackson v. BellSouth Telecon®72 F.3d 1250, 1267 (11th Cir.
2004) (“[W]here the RICO allegations concern onyyragle scheme with a diste goal, the courts
have refused to find a closed-eddmttern of racketeering evednen the scheme took place over
longer periods of time.”). And her allegationr fdED does not demotrste acts “beyond all
bounds of decency” required to state a clé®e Hendricks v. Rambogk10-CV-526-FTM-29,
2011 WL 1429646, at *4 (M.D. Fla. Apr. 14, 2011) Es<ited therein). Therefore, the Court
agrees with the Magistrate Judge’s conclusi@t Baylan’s allegations do not state a claim for
RICO under federal or Florida law, nor IIED.
j. Undue Invasion of Privacy and Forceful Exposure
Paylan agrees with the conclusion, but findsrasoning erroneous because it states that
the claim may not survive summnyajudgment. This statement the R&R is dicta. Paylan’s
objection lacks merit?
k. Denial of Leave to Amend
Paylan objects to the R&R’s denial of hequiest to amend the pleadings. Unless otherwise
specified, a party may amend gleading “only with the opposingarty's written consent or the
court's leave.” Fed.R.Civ.P. 15(a)(2). The Rule godws atate that “[tlhe@urt should freely give
leave when justice so require$d. Despite the rule that leave amnend should be given freely,

the court may deny leave to amend on numegooignds, including the futility of the amendment.

10 since the court has found that Paylatest a claim against Devage, the Cowgt dihds that at this stage she has
alleged enough to survive a qualified immunity analysis. But the Court will revisit that issue upon a motion for
summary judgment or trial, if necessary.
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Maynard v. Bd. of Regents of Div. of UnivFRtdrida Dept. of Educ. exel. Univ. of S. Florida

342 F.3d 1281, 1287 (11th Cir. 2003). Futility justifies the denial of leave to amend where the
complaint, as amended, would still be subject to dismiBsagjer King Corp. v. Weavei 69 F.3d

1310, 1320 (11th Cir. 1999).

The Court has conducted an independesview of the proposed Third Amended
Complaint (Doc. 359-1), and agresgh the Magistratdudge. The allegations do not change the
analysis on the probable causeding in the R&R and do not bérwise cure the myriad of
problems discussed in this Order and in the R&Re Court agrees with the Magistrate Judge’s
conclusion that Paylan should be denied leave to amend based onfutility.

Further, under this Coud’ Case Management and Sahieng Order (“CMSQO”), the
deadline for amending pleadings and addingigmkvas January 15, 2016. Doc. 105 at 2. Paylan
received two extensions to file her SA&2eDoc. 217 (providing Paylan until April 8, 2016 to file
a second amended complaint) and Doc. 231 rjextg the deadline to Apr22, 2016 to permit
Paylan to file a corrected second amended taintp. Paylan moved to amend her complaint a
third time on October 4, 2016, after the CM8€xadline, and extensions thereto.

Although Rule 15(a) of the Federal Rules ofiCiProcedure states that leave to amend a
pleading “shall be freely given when justice squiees[,]” Rule 16(b)(4), which applies in this
case, states that “[a] schedule may be moddidg for good cause and with the judge's consent.”
Fed.R.Civ.P. 16(b)(4). TherefarPlaintiff must demonstmatgood cause for leave to ameBSde
also Sosa v. Airprint Systems, Int33 F.3d 1417 (11th Cir. 1998)lf(ve considered only Rule
15(a) without regard to Rule 16(b), we wouldder scheduling orders meaningless and effectively

would read Rule 16(b) and itgood cause requirement out tife Federal Rules of Civil

u During the pendency of discovery in this case, Plaintiff deposed nine witnesses. Doc. 432 afNhch PRaintiff
served written discovery to all Defendarits. Plaintiff has had several months to cultivate facts to support her
claims.
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Procedure.”).See also Walters \Altec Industries, In¢ 3:01-CV-371-J-12TEM, 2003 WL
22012046, at *1, n. 3 (M.D. Fla. Mar. 3, 2003) (i€ Court notes Fed.R.Civ.P. 16(b) would
initially govern motions to amend pleadings whesythre filed after deadlas that are prescribed
in the CMSO.”). Plaintiff's Motion does not p®nstrate good causedmend the complaint.

IV. Conclusion

The Magistrate Judge put forth tremendousreti manage Paylan’s voluminous filings
and made several accommodations to permit thieepaa fair opportunity to present any and all
arguments in support of their respective claimd defenses. Although trease is still at the
dismissal stage, there are ov#J0 docket entries osisting of various motions, notices, and
orders. And although a detailed complaint caméipful in putting the parties and the Court on
notice of the claims and relief requested, igess, it leads to confusion and creates a shotgun
pleading. At this pointPaylan has had severgipmrtunities to attapt to state her various claims,
particularly those against the state actors. Bvkite viewing her allegations in the light most
favorable to her, treating the welleaded factual allegations ager and holding her pleadings to
a less stringent standard because ofgnersestatus, she has simply fil to sufficiently allege
her claims for relief. The Couwtill, therefore, overrule Payl&nobjections, adopt the R&R, and
direct the Magistrate Judge tolth@a status conference to determimhat discovery matters, if any,
remain. Further, within ten days of the status emrice, the remaining parties will be directed to
file a notice containing agreedat#iines related to discovery aadrial date. The remaining dates
will be set by the Court.

Accordingly, it is now
ORDERED AND ADJUDGED:

(2) Christina Paylan’s Objection to tHReport and Recommendation (Doc. 424) is

OVERRULED.
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(2)

3)

(4)

(5)

(6)

(7)

(8)

(9)

(10)

The Report and Recommendation of the Magistrate Judge (Doc. 419) is
ADOPTED, CONFIRMED , andAPPROVED in all respects and is made a part
of this Order for all purposgincluding appellate review.

Devage's Dispositive Motion to Dismiss Plaintiff's Corrected Verified Second
Amended Complaint (Doc. 246) BENIED .

All of the remaining Defendants' Motions to Dismiss (Docs. 233, 247, 248, 264,
267, 290, and 321) aRANTED, and Defendants Bondi, Ober, Dirks, Brown,
Gee, Castor, Morman, Bishop, Detrio, QuMorelock, Marcotrigiano, City of
Tampa, Silva, and Abdo aldSMISSED WITH PREJUDICE from this case.
Quill's Motion of Applicationof Judicial Estoppel Regardy Plaintiff's Attempt to
Re-Characterize her July 2011 Arrest (Doc. 311) SRANTED consistent with

the findings of the Report and Recommendation.

Paylan’s Motion to Amend the Smad Amended Complaint (Doc. 359) is
DENIED.

Paylan’s Motion for Leave to File @drtions to Report and Recommendation
Beyond Local Rule Restrictions on Page Limitation (Doc. 426RANTED.

All other pending motions in this case &ENIED AS MOOT .

The Magistrate Judge is directed todal status conference to determine what
discovery, if any, remains to be undegakregarding the sole remaining claims
against Devage in Count XlIl and Count XV.

Within ten days of the staé conference, the remainipgrties shall file a notice
containing agreed discovery deadlines and a date for trial. All other deadlines will

be supplied by the Court.
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DONE AND ORDERED at Tampa, Florida on March 28, 2017.
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Charlenes Edwards Honeywell /
United States District Judge

Copies to:
The Honorable Anthony E. Porcelli
Counsel of Record

25



