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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
EDWARD IRVIN,
Plaintiff,
V. Case No: 8:15-cv-1582-T-JSS

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.
/

ORDER

Plaintiff, Edward Irvin, seekgidicial review of the deniabf his claim for a period of
disability and disability insurece benefits. As the Administnge Law Judge’s (“ALJ”) decision
was based on substantial evidence and employgubplegal standards, the decision is affirmed.

BACKGROUND

A. Procedural Background

Plaintiff filed an application for disabilitinsurance benefits iB009. (Tr. 106-13.) The
Commissioner denied Plaintiffdaims both initially and uporeconsideration. Upon Plaintiff’s
request, the ALJ held a hearingwdtich Plaintiff appeared andstéfied. (Tr.30-56.) Following
the hearing, the ALJ issued anfavorable decision finding Pldifi not disabled and accordingly
denied Plaintiff's claims for benefits. (Tr. 12-P3.he Appeals Council denied Plaintiff's request
for review (Tr. 927-29), and Plaintiff filed an amtiin district court. The Commissioner filed an
unopposed motion for entry of judgment with remand, which was granted. (Tr. 896-901.)
Following hearings held on July 20, 2012 ahohe 17, 2013 (Tr. 822-68), the ALJ issued an

unfavorable decision. (Tr. 733—-47.) The Appeadsiiil denied Plaintiff's request for review.

Dockets.Justia.com


https://dockets.justia.com/docket/florida/flmdce/8:2015cv01582/312494/
https://docs.justia.com/cases/federal/district-courts/florida/flmdce/8:2015cv01582/312494/27/
https://dockets.justia.com/

(Tr. 715-31.) Plaintiff then timely filed a complaintth this Court. (Dkt1.) The case is now
ripe for review under 42 U.S.C. § 4@%@nd 42 U.S.C. § 1383(c)(3).

B. Factual Background and the ALJ’s Decision

Plaintiff, who was born in 1965, claimed didéy beginning on September 25, 2003. (Tr.
106.) Plaintiff has a high school education. (Tr. 745.) Plaintiff's péstaet work experience
included work as a machine repairer. (Tr. 74Blaintiff alleged disabity due to failed back
surgeries, rods in his legs, and pwattimatic stress disorder. (Tr. 125.)

In rendering the decision, the ALJ concludkdt Plaintiff had not performed substantial
gainful activity since September 25, 2003, the allegeset date. (Tr. 738.) After conducting a
hearing and reviewing the evidence of record Abé& determined that Plaintiff had the following
severe impairments: adjustment disorder witixed anxiety and depressed mood, cervicalgia,
degenerative disc disease, degenerative josdadie, obesity, mood disorder, myofascial pain
syndrome, and radiculitis. (Tr. 738.) Notwitlistiing the noted impairmexnthe ALJ determined
that Plaintiff did not have an impairment omtoination of impairments that met or medically
equaled one of the listed impairments in 20 R.Rart 404, Subpart P, Appendix 1. (Tr. 739.)

The ALJ then concluded that Plaintiff retained a residual functional capacity (“RFC”) to
perform sedentary work, except that Plaintiff tresfollowing additional limitations: lift up to ten
pounds occasionally; stand and walk for appratety two hours out of an eight-hour workday;
sit for approximately six hours bwf an eight-hour workday with normal breaks, must avoid
concentrated exposure to extreme cold and lmebhazards; must have a job that he can perform
while using a hand held assistive device, i.e. a;qanst have the option &t and stand at will;
and must be limited to unskilled wqrlsvp 1 or 2,” with simple, rout, and repetitive tasks. (Tr.

740.)



In formulating Plaintiff's RFC, the ALJ coitered Plaintiff's subjective complaints and
determined that, although thei@ence established the presence of underlying impairments that
reasonably could be expected to produce the symgalleged, Plaintiff's statements as to the
intensity, persistence, drimiting effects of his symptoms weenot fully credible. (Tr. 741.)

Considering Plaintiff's noted impairmentadathe assessment of a vocational expert
(“VE”), however, the ALJ determined that Plaintffuld not perform his past relevant work. (Tr.
745.) Given Plaintiff's background and RFC, the ¥&tified that Plaintiff could perform other
jobs existing in significant numbers in the national economy, such as food and beverage order
clerk, surveillance systemonitor, and addresser. (Tr. 746.) Accordingly, based on Plaintiff's
age, education, work experience, RFC, anddesgmony of the VE, the ALJ found Plaintiff not
disabled. (Tr.746-47.)

APPLICABLE STANDARDS

To be entitled to benefits, a claimant musdizabled, meaning that the claimant must be
unable to engage in any substantial gainfuivdgtby reason of any medically determinable
physical or mental impairment that can be expetdaésult in death or thdias lasted or can be
expected to last for a continuguesriod of not less than twelweonths. 42 U.S.C. 88 423(d)(1)(A),
1382c(a)(3)(A). A “physical or mental impairmeig’an impairment that results from anatomical,
physiological, or psychological abnormalitiesathare demonstrablby medically acceptable
clinical and laboratory diagntis techniques. 42 U.S.C. 323(d)(3), 1382c(a)(3)(D).

The Social Security Administration, in dar to regularize thedjudicative process,
promulgated the detailed regulationgrently in effect. Thesegalations establish a “sequential
evaluation process” to determine whether antéait is disabled. 20 C.F.R. § 416.920. If an

individual is found disaleld or not disabled at any point in thequential reviewfurther inquiry



is unnecessary. 20 C.F.R. § 416.920(a). Under tbceps, the ALJ must determine, in sequence,
the following: (1) whether the claimant is currently engaged in substantial gainful activity; (2)
whether the claimant has a severe impairment, ae that significantly limits the ability to
perform work-related functions; Y3vhether the severe impairmeneets or equals the medical
criteria of 20 C.F.R. Part 404, Subpart P, Apperidiand, (4) whether the claimant can perform
his or her past relevant work. If the claimantreatrperform the tasks reqaat of his or her prior
work, step five of the evaluation requires the AbHecide if the claimant can do other work in
the national economy in view of the claimant’'®agducation, and womxperience. 20 C.F.R.

8 416.920(a). A claimant is entitled to betgebnly if unable to perform other worlBowen v.
Yuckert 482 U.S. 137, 140-42 (1987); 20 C.F.R. § 416.920(g).

A determination by the Commissioner that a claitma not disabled must be upheld if it
is supported by substantial evidence and comports with applicable legal starfketiz.U.S.C.

8 405(g). Substantial evidence is “such relevanmtience as aeasonable mind mht accept as

adequate to suppoa conclusion.” Richardson v. Peralegt02 U.S. 389, 401 (1971) (quoting
Consol. Edison Co. v. NLRBO05 U.S. 197, 229 (1938Miles v. Chater 84 F.3d 1397, 1400

(11th Cir. 1996). While the court reviews tBemmissioner’s decisiowith deference to the

factual findings, no such deferencagigen to the legal conclusion&eeton v. Dep't of Health &

Human Servs21 F.3d 1064, 1066 (11th Cir. 1994).

In reviewing the Commissioner@ecision, the court may ndecide the facts anew, re-
weigh the evidence, or substitute own judgment for that of the ALJ, even if it finds that the
evidence preponderates against the ALJ’s deciddmodsworth v. Heckle703 F.2d 1233, 1239
(11th Cir. 1983). The Commissiarefailure to apply the corretaw, or to give the reviewing

court sufficient reasoning for determining thatdreshe has conducted the proper legal analysis,



mandates reversaKeeton 21 F.3d at 1066. The scope of review is thus limited to determining
whether the findings of the @umissioner are supported by sulbsi@ evidence iad whether the
correct legal standards were applied. 42 U.S.C. 8§ 408(itgon v. Barnhart284 F.3d 1219, 1221
(11th Cir. 2002).

ANALYSIS

Plaintiff challenges the ALJ’s decisioon the following grounds: (1) the ALJ's RFC
finding conflicts with his hypothetical to the VE, af#) the ALJ erred at stdjve of the sequential
process. For the reasons that folltlvese contentions do nwarrant reversal.

A. The ALJ's RFC Determination

As part of his RFC determination, the Afdund Plaintiff limited tojobs that he can
perform while using a hand held assistive deviceai@ne. (Tr. 740.) At the hearing before the
ALJ, the ALJ posed a hypothetical to the VE itiead to the ALJ's RFQletermination. (Tr. 860—
62.) After the ALJ posed the hypothetical, the ¥&ked whether Plaintiff's use of a cane was
while Plaintiff walked, which the ALJ confirnde (Tr. 861.) Based ottne ALJ’'s hypothetical,
the VE testified that PlaintifEould perform other work asfaod and beverage order clerk, a
surveillance system monitor, and an addresgBr.861-62.) Relying on this testimony, the ALJ
found Plaintiff not disabled. (Tr. 746.)

Plaintiff argues that “[tjhe implication fromie vocational expert gahat as long as the
claimant only needed the cane fealking, and not also for stamdj, he could perform the jobs
enumerated.” (Dkt. 25 at 7.) In his decisioraiRtiff argues, the ALJ dinot limit Plaintiff's use
of a cane for walking only, making the ALJ’'s RF@ding in his decision inconsistent with his
hypothetical to the VE. (Dkt. 25 at 79pecifically, Plaintiffargues as follows:

It cannot be presumed that the Administrative Law Judge meant to find in the
decision that the claimant’s need to aseane or assistive device was limited to



walking, because that is what was disged at the Admisirative Law Judge

hearing. The decision must be taken at face value and presumed to mean what it

says.

(Dkt. 25 at 7.) Plaintiff requests that the chseremanded for the ALJ to pose a hypothetical to
the VE that “is consistent withie ALJ’s] findings in the decision.(Dkt. 25 at 7.) In response,
Defendant argues that there is no discrepantydsn the ALJ’s hypothetical to the VE and the
ALJ’'s RFC finding. (Dkt. 26 at 6-7.)

When the ALJ determines that a claimamreat perform past relant work, then the
Commissioner must produce evidence that clainsaable to do other jolbsxisting in significant
numbers in the national economy given the claima&RE€, age, education, and work experience.
20 C.F.R. § 404.1560(c). The Commissioner carnthusaestimony of a VEo demonstrate that
the claimant can perform other job3ones v. Apfell90 F.3d 1224, 1229 (11th Cir. 1999). A
vocational expert’s testimony cditgtes substantial evidence aiinthe ALJ poses a hypothetical
guestion to the vocational expert “which caraps all of the claimant’s impairmentsld.

Here, Plaintiff does not argubat the ALJ's hypothetical tthe VE was flawed by not
encompassing Plaintiff's limitations. Instead, Ridi argues that théLJ's RFC finding in his
decision did not state that Plaintiff’'s use afeane was limited to while he was walking, which was
clarified by the VE at the hadag. However, the ALJ’s findinghat Plaintiff is capable of
performing other work (Tr. 745—46), is supported blystantial evidence, i,eghe VE's testimony.
Specifically, before the VE testfd about jobs Plaiiif could perform given his RFC, the VE
received the appropriatdarification from the AL) regarding Plaintiff'£ane use. (Tr. 860—-62.)

Plaintiff does not argue that thig/pothetical, with this clarifiation, did not fully encompass

Plaintiff's limitations.



Moreover, as Defendant argues, to the mixtes RFC finding inhis decision does not
specify that Plaintiff's use of kicase is for walking only, “[n]o jrciple of administrative law or
common sense requires [a codd]remand a case in questaperfect opinion unless there is
reason to believe that the remandyhtilead to a different result.Fisher v. Bowen869 F.2d
1055, 1057 (7th Cir. 1989f5ee Ware v. Schweike#51 F.2d 408, 412-13 (5th Cir. 1981)
(concluding that “a remand for exgss findings would be a wastefidrrective exercise” because
“[jJudicial review is not for the purpose of exaw punctilio but to assure that the Secretary’s
determination does not trespass the statdt&yain, Plaintiff does nairgue that the hypothetical
to the VE was flawed or that, as a result of a fldae ALJ’s findings at step five were not supported
by substantial evidence. Therefore, Plaintiff reised no argument thegmand could lead to a
different result. Accordingly, Plaintiff'érst contention does naetarrant reversal.

B. The ALJ’s Findings at Step Five of the Sequential Process

Finally, Plaintiff argues that the number oabg for particular occupations that the VE
testified existed were “so inconsistent with the information contained in the Bureau of Labor
Statistics, and in other reportedses that it canndie deemed supportdaly the substantial
evidence.” (Dkt. 25 at9.) The VE estimatedrnhenber of jobs availablbased on the Dictionary
of Occupational Titles (“DOT?”) job classificationisut Plaintiff's argument is based on a different
classification system used by the Bureau Labor Statistics, theStandard Occupational
Classification (“SOC”) system, which classifiaais “do not overlap with or correspond to the
DOT's occupational classifications(Dkt. 25 at 8.) Although Pldiifif concedes that “[tjhe ALJ

has the discretion to determine what constitugraficant number ofgbs, and he very well may

Y In Bonner v. City of Pritchard661 F.2d 1206, 1209 (11th Cir. 1981) (en banc), the Eleventh Circuit adopted as
precedent the decisions the former Fifth Circuit rendered prior to October 1, 1981.
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find a lower number still is significant,” “the mbers of jobs given by the vocational expert are
so unbelievable, that a remand is warrantedéov vocational expert testimony.” (Dkt. 25 at 10.)

The ALJ testified that a hypottieal claimant with Plainff's age, education, work
experience, and RFC could perform work as@lfand beverage order clerk, of which there are
approximately 95,730 jobs available nationally; a sillance system monitoof which there are
approximately 97,880 jobs available nationallgnd an addresser, of which there are
approximately 97,609 jobs availa nationally. (Tr. 860—-62.)

At step five in the sequential process, “the ALJ must determine if there is other work
availablein significant numbersn the national economy thatettclaimant has the ability to
perform.” Phillips v. Barnhart 357 F.3d 1232, 1239 (11th Cir. 2004) (emphasis added0
C.F.R. 8404.1520(a)(4)(v) (“At the fifth and lastst we consider our assessment of your residual
functional capacity and your age, educatiomg avork experience to see if you can make an
adjustment to other work.”). The EleventhraZiit “has never held #t a minimum numerical
count of jobs must be identified in order to constitute work that ‘exists in significant numbers’
under the statute and regulation&tha v. Comm’r, Soc. Sec. Admidl6 F. App’x 931, 934-35
(11th Cir. 2015).

Pursuant to the regulationan ALJ may “take administrative notice of reliable job
information available from various governmerdab other publicationsjhcluding the DOT, the
County Business Patterns prepared by the Buréthe Census, the Census Reports prepared by
the Bureau of the Census, the Occupational Aealysepared by state employment agencies for
the Social Security Administration, anlde Occupational Outlook Handbook prepared by the
Bureau of Labor Statistics. 20 C.F.R. § 404.1566(d). Here, the VE testified that, in formulating

his testimony, he relied on the DOT, the Classiificabf Jobs, U.S. Department of Labor, the



Occupation Employment &tistics, and the State of Flori@accupational Emplayent Division.
(Tr. 863.) Contrary to Plairitis argument, the VE relied orppropriate sources in formulating
his testimony regarding the number of jobaikable that Plaintf could perform.

Next, Plaintiff cites three casesguing that, in those cases, W testified that there were
far fewer positions available nationally in the thyales than the VE in this case found. (Dkt. 25
at 9-10.) First, Plaintiff cites a 2013 case in wiilod VE in that case testified that there were
13,000 food and beverage order clerk positions available natiohhibgault v. Comm’r of Soc.
Sec, No. 8:13-CV-586-T-MCR, 2013 WL 6498390, at *(M.D. Fla. Dec. 11, 2013), as opposed
to the 95,730 jobs the VE in this case testifiedtegismationally (Tr. 862)(Dkt. 25 at 9). Next,
Plaintiff cites a 2012 case in whithe VE in that caseestified that therevere 1,680 surveillance
system monitor jobs available nationalBgeltran v. Astrug700 F.3d 386, 388 (9th Cir. 2012), as
opposed to the 97,880 the VE testified were alblalaationally (Tr. 862) (Dkt. 25 at 9-10.)
Finally, Plaintiff cites a 2014 case in which the YEthat case testified that there were 12,400
addresser jobs available nationallypung v. Colvin No. 1:13-CV-00937-SMS, 2014 WL
4959264, at *6 (E.D. Cal. Oct. 1, 2014), as oppos¢de®7,609 jobs the VE in this case testified
existed nationally (Tr. 862). (Dkt. 25 at 9.)

In response, Defendant argues that becauseuimbder of jobs in SOC classifications is
compiled annually, Plaintiff’'s “attempt to compare the VE’s testimony in this case with VE
testimony in other cases, which referenced job nusded statistics from fierent years, fails.”
(Dkt. 26 at 10.) Norteeless, the courts in bnof the cases cited bydtiff found that the ALJ
did not err in relying on the VE’s testimorand that the ALJ’s findings were supported by
substantial evidence, despite whlaintiff argues to be the sth numbers of jobs available

nationally. See Thibeaul2013 WL 6498390, at *13,oung 2014 WL 4959264, at *14. And, as



Defendant argues (Dkt. 26 at 10)uds have found that the numbershe cases cited by Plaintiff
constitute significant numbers of jobSeeAtha 616 F. App’x at 934-35plding that the ALJ’s
finding that there were a sigreint number of jobs that ctaant could perform supported by
substantial evidence where the jobaled only 23,800 positions nationallfg;ooks v. Barnhart
133 F. App’x 669, 671 (11th Cir. 2005) (“The ALJisding that 840 polisher, document preparer,
and bonder jobs constituted a significant bemin the national economy is supported by
substantial evidence.”).

As explained by the Eleventh Circuit, whierevaluated the same issue on appeal, “this
Court must remain mindful of thetandard of review #t applies in this case,” which is the
substantial evidence standard feth in 42 U.S.C. 405(g)Allen v. Bowen816 F.2d 600, 602
(11th Cir. 1987). Section 405(g) provides tHaihe findings of theCommissioner of Social
Security as to any fact, if supported by substantial evideshed, be conclusivé 42 U.S.C. §
405(g) (emphasis added). Thus|f'the Secretary’s decision &ipported by substantial evidence,
it must stand.”Allen, 816 F.2d at 602 (holding that the AkJinding at step five was supported
by substantial evidence because the VE “testifiedo the existence of such jobs and to the
claimant’s ability to adapt ki skills to perform them”). Plaintiff has raised no argument
demonstrating that the ALJ’s findjs at step five are not suppartey substantiatvidence. As
such, Plaintiff's contentiodoes not warrant reversal.

CONCLUSION
Accordingly, after due considerati@and for the foregoing reasons, it is
ORDERED:

1. The decision of the Commissione AEFIRMED .
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2. The Clerk of Court is directed to enfiamal judgment in favor of the Commissioner
and close the case.

DONE andORDERED in Tampa, Florida, on March 9, 2017.

( '.{.ﬂ.-._.-» / \ja.r_ £ p&
I_*- JUEIE 5. SWEED
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:
Counsel of Record
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