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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
PRISCILLA THOMAS,
Plaintiff,
V. Case No: 8:15-cv-1883-T-JSS

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.
/

ORDER

Plaintiff, Priscilla Thomas, seeks judicial revi®@ivthe denial of her claims for disability
insurance benefits (“DIB”) and Supplementagc8rity Income (“SSI”) benefits. As the
Administrative Law Judge’s (“All”) decision did not employ propkgal standardshe decision
is reversed in part.

BACKGROUND

A. Procedural Background

Plaintiff filed applications for DIB and SSI on May 19, 2014. (Tr. 209-18.) The
Commissioner denied Plaintiff’claims both initially and upon reconsideration. (Tr. 69-120.)
Plaintiff then requested an adwstrative hearing. (Tr. 145-46pon Plaintiff's request, the ALJ
held a hearing at which Plaifitappeared and testified. (125-66.) Following the hearing, the
ALJ issued an unfavorable decision findingaiRtiff not disabled and, accordingly, denied
Plaintiff's claims for benefits. (Tr. 8-24.) uBsequently, Plaintiff reqeéed review from the

Appeals Council, which the Appeals Council deni€fr. 1-8, 67-68.) Plaintiff then timely filed
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a complaint with this Court. (Dkt. 1.) The edas now ripe for review under 42 U.S.C. 88 405(Q)
and 1383(c)(3).

B. Factual Background and the ALJ’s Decision

Plaintiff, who was born inl961 and has a high lsmol education, eimed disability
beginning on January 15, 2014. (Tr. 34-35, 209-1&)ntf's past relevant work experience
included work as a survey wker, telephone solicitg telephone answergnservice operator,
personal recruiter, and appointment clerk. {I,.61-63.) Plaintiff has not performed substantial
gainful activity since January 15, 2014, her alleged ateget (Tr. 13.) Plaintiff alleged disability
due to lower back pain, high blood pressure, aldtymnel syndrome, and depression. (Tr. 69, 121,
125.)

After conducting a hearing and reviewing the evidence of record, the ALJ determined that
Plaintiff had the following severe impairmentgoblems with her cervical and lumbar spine,
hypertension, and obesity. (Tr. 13-14.) The Aliédeined that Plaintiff's claimed impairments
of depression, history of alcohol abuse, and tmwdafter a right wrisfracture were non-severe.
(Tr. 14.) The ALJ found that Plaintiff did notv&an impairment or combination of impairments
that met or medically equaled ooé the listed impairments in 20 C.F.R. Part 404, Subpart P,
Appendix 1. (Tr. 14.)

The ALJ then concluded that Plaintiff retained a residual functional capacity (“RFC”) to
perform light work, except that, as a resultobiesity and cervical anldmbar spine problems,
Plaintiff was limited to lifting twenty poundsccasionally and liftingand carrying ten pounds
frequently. (Tr. 14.) The ALAalso determined that Plaintiffould require a s$istand option,
sitting up to one hour at a time and standing up to fifteen minutes at a time. (Tr. 14.) Further,

Plaintiff can sit andtand for a total of eight haaia day. (Tr. 14.) In fonulating Plaintiff’'s RFC,



the ALJ considered Plaintiff's subjective complaints and determined that, although the evidence
established the presence of underlying impairsdrdt reasonably could be expected to produce
the symptoms alleged, Plaintiff's statements @héantensity, persistenceand limiting effects of

her symptoms were notlfy credible. (Tr. 17.)

Considering Plaintiff's noted impairmentsich the assessment af vocational expert
(“VE”), the ALJ determined that Plaintiff could perfn her past relevant work as a survey worker,
telephone solicitor, tephone answering service operator, cosdr service representative, service
observer, personnel reaer, and appointment clerk. (T¥t7-18.) Accordingl, the ALJ found
Plaintiff not disabled. (Tr. 18-19.)

APPLICABLE STANDARDS

To be entitled to benefits, a claimant musdizabled, meaning that the claimant must be
unable to engage in any substantial gainfuivagtby reason of any medically determinable
physical or mental impairment that can be expetdaésult in death or thdias lasted or can be
expected to last for a continuguesriod of not less than twelweonths. 42 U.S.C. 88 423(d)(1)(A),
1382c(a)(3)(A). A “physical or mental impairmeig’an impairment that results from anatomical,
physiological, or psychological abnormalitiesathare demonstrablby medically acceptable
clinical and laboratory diagntis techniques. 42 U.S.C. 323(d)(3), 1382c(a)(3)(D).

The Social Security Administration, in dar to regularize thedjudicative process,
promulgated the detailed regulationgrently in effect. Thesegalations establish a “sequential
evaluation process” to determine whether antéait is disabled. 20 C.F.R. § 416.920. If an
individual is found disabled at any point ireteequential review, further inquiry is unnecessary.
20 C.F.R. 8 416.920(a). Under thimpess, the ALJ must determime sequence, the following:

(1) whether the claimant is currently engagedsubstantial gainful activity; (2) whether the



claimant has a severe impairment, i.e., one that significantly limits the ability to perform work-
related functions; (3) whether tlsevere impairment meets ajuals the medicatriteria of 20
C.F.R. Part 404, Subpart P, Appendi and, (4) whether the claimant can perform his or her past
relevant work. If the claimant cannot perform thektarequired of his or her prior work, step five

of the evaluation requires the ALJ to decidehié claimant can do other work in the national
economy in view of the claimant’s age, edima and work experience20 C.F.R. § 416.920(a).

A claimant is entitled to benefits gnf unable to perform other worlBowen v. Yuckerd82 U.S.

137, 140-42 (1987); 20 C.F.R. § 416.920(q).

A determination by the Commissioner that a claitma not disabled must be upheld if it
is supported by substantial evidence and comports with applicable legal starfketiz.U.S.C.

8 405(g). Substantial evidence is “such relevamtience as eeasonable mind mht accept as

adequate to suppoa conclusion.” Richardson v. Peraleg102 U.S. 389, 401 (1971) (quoting
Consol. Edison Co. v. NLRBO5 U.S. 197, 229 (1938Miles v. Chater84 F.3d 1397, 1400

(11th Cir. 1996). While the court reviews tBemmissioner’s decisiowith deference to the

factual findings, no such deferencagigen to the legal conclusion&eeton v. Dep't of Health &

Human Servs21 F.3d 1064, 1066 (11th Cir. 1994).

In reviewing the Commissioner@ecision, the court may ndecide the facts anew, re-
weigh the evidence, or substitute own judgment for that of the ALJ, even if it finds that the
evidence preponderates against the ALJ’s deciddmodsworth v. Heckle703 F.2d 1233, 1239
(11th Cir. 1983). The Commissiarefailure to apply the corretaw, or to give the reviewing
court sufficient reasoning for determining thatdreshe has conducted the proper legal analysis,
mandates reversaKeeton 21 F.3d at 1066. The scope of review is thus limited to determining

whether the findings of the Gomissioner are supported by subsi@ evidence ad whether the



correct legal standards were applied. 42 U.S.C. 8§ 408(itgon v. Barnhart284 F.3d 1219, 1221
(11th Cir. 2002).
ANALYSIS

Plaintiff challenges the ALJ'decision on the following groundgl) the ALJ failed to use
the special technique in evaluating Plaingiffinental impairments; and (2) the ALJ's RFC
determination failed to include Plaintiff's limitations in handling and fingering in her dominant
right hand. For the reasons that follow, oRlgintiff's first conteion warrants reversal.

A. Special Technique for Evaluating Mental Impairments

“Agency regulations require ¢hALJ to use the ‘speciakthnique’ dictated by the
[Psychiatric Review Technique Form] PRT&r evaluating mental impairments.Moore v.
Barnhart 405 F.3d 1208, 1213 (11th Cir. 2005); 20 C.F.R. § 404.1520a (effective June 13, 2011).
Utilization of the special technique requires sapaevaluations concerning how the claimant’s
mental impairment impacts four functional aredactivities of daily living; social functioning;
concentration, persistence, or paaed episodes of decompensatioMbore, 405 F.3d at 1213
14; 20 C.F.R. 8 404.1520a(c)(3). “TAkJ is required to incorporatie results othis technique
into the findings and conclusionsMoore, 405 F.3d at 1213-14e€20 C.F.R. § 404.1520a(e)(4).

The Eleventh Circuit has explained that “wharelaimant has presented a colorable claim
of mental impairment, the sociakcurity regulations require the ALJ to complete a PRTF and
append it to the decision, or imporate its mode of analysistanhis findings and conclusions.
Failure to do so requires remand/oore 405 F.3d at 1214 (holding that when a claimant presents
a colorable claim of mental impairment, ALJ’s faguo comply with PRTF regulations requires
remand);Mills v. Comm’r Soc. SecNo. 15-12818, 2016 WL 4361933, *3 (11th Cir. Aug. 16,

2016) (sameill v. Sullivan 924 F.2d 972, 975 (10th Cir. 1991) (samMddntgomery v. Shalaja



30 F.3d 98, 100 (8th Cir. 1994) (sam8)ambaugh v. Sulliva®29 F.2d 292, 296 (7th Cir. 1991)
(same). Accordingly, if Plaintifbresented a colorable claim of mial impairment, “the ALJ must
either complete the PRTF or explicitly ayw the four factors within the decisionVolley v.
Astrue No. 1:07-CV-0138-AJB, 2008 WL 82229*19 (N.D. Ga. Mar. 24, 2008).

Here, Plaintiff presented alooable claim of mental impanent. On July 9, 2014, Maria
E. Jimenez, Psy.D. of the Hope Counseling €grat consulting psychologist, evaluated Plaintiff
and concluded that Plaintiff “appears to medéteda for Alcohol Use Disorder, Moderate and
Other Specified Depressive Disorder given rembggmptoms and clinical observations.” (Tr.
533.) Dr. Jimenez further opinedathPlaintiff's symptons “appear to be mildly to moderately
impacting activities of di living, vocational performance, andterpersonal intedions.” (Tr.
533.) Thus, the ALJ mischaracterized Dr. Jimeneafsultative examination when he stated that
the examination “found the claimant’s symptodns$ not meet the criteria.” (Tr. 17.)

However, the ALJ correctly noted that tRérida Disability Determination Services’
consulting psychologists, Eric Wiener, Ph.D. and David Clay, PfoDnd the claimant’s alleged
depression non-severe.” (Tr. 17, 74-76, 112-14ons(@ering Plaintiff's medical records and
using the special technique prded by the PRTF for evaluating mental impairments, Dr. Clay
found that Plaintiff:

may experience some difficulties in the capacity for independent, appropriate, and

effective ADL functioning, social interactis, and concentratn, persistence, and

pace on a sustained basis. [Plaintiff's] limitations in personal care tasks, cooking,

cleaning, shopping, traveling in public, paying bills, maintaining a residence,

getting along with others, itmating social interactionsactively participating in

group activities, interactingith the public, respondingp@ropriately to authority
figures, and working cooperatively withworkers is considered mild in nature.

(Tr. 75.) Dr. Clay further opineddl“[Plaintiff's] limitations appeato be primarily related to the
alleged physical ailments, not mental MDL.Id.j Dr. Wiener affirmed Dr. Clay’s findings and

conclusions (Tr. 113), and further found that Rt&i did not indicate that her condition had



worsened and did not list any mental treatmenmexdications in the forms she submitted to Florida
Disability Determination Services, when she ddugconsideration. (Tr. 101-02.) The ALJ gave
the conclusions of Drs. Clay and Wiener significanighe (Tr. 17.)

Nevertheless, given Plaintifflorable claim of mental impganent, the ALJ was required
to “complete a PRTF and append it to the decistonncorporate its mode of analysis into his
findings and conclusions."Moore, 405 F.3d at 1214. The ALJ neither completed the PRTF,
appended it to the decision, nor ingorated its mode of analysigarhis findings and conclusions.
As a result, the ALJ failed to apply and utilize tborrect legal standardsd failed to give the
Court sufficient reasoning for determiningtthe conducted the proper legal analysis.

The Commissioner concedes the ALJ erredailing to use the gxial technique, but
maintains that the error llarmless. (Dkt. 19.) When an “orcect applicatiorof the regulations
results in harmless error because the correcicgioin would not contradict the ALJ’s ultimate
findings, the ALJ’s desiion will stand.” Caldwell v. Barnhart261 F. App’x 188, 190 (11th Cir.
2008). Thus, if the ALJ errs,éhCourt must determine whether the error was harmless, meaning
“the correct application would not ceatlict the ALJ’s ultimate findings."Miller v. Barnhart
182 F. App’x 959, 964 (11th Cir. 2006junter v. Comm’r Soc. Se609 F. App’x 555, 558 (11th
Cir. 2015).

According to the Commissioner, the ALJ gave the consulting physicians’ conclusions
significant weight, the consultinghysicians used the speciath@ique, and sukential record
evidence supports the finding tHlgintiff's mental impairment wanot severe. (Dkt. 19.) The
Commissioner’s argument is similar to tirgument asserted by the Commissiondfidaore, 405
F.3d 1208 There, the Eleventh Circuit explained:

The Commissioner argues, however, that remand is unnecessary as
it would require no more thandhALJ’'s rote completion of the



PRTF. We cannot agree. TiKd.J failed to even analyze or
document Moore’s condition in two tie PRTF’s functional areas:
social functioning and prior episesl of decompensation. Because
the ALJ’s decision lacks consideration of these factors and their
impact on his ultimate conclusion as to Moore’s RFC, we cannot
even evaluate the Commissioner’s contention that the ALJ’s error
was harmless.

Furthermore, the fact that the ALJ complied with the PRTF method
and regulations when he first ewated Moore’s claim in 1996, prior
to remand, is not sufficient to excuse his failure to do so here.

Moore 405 F.3d at 1214.

Likewise, here, the Commissioner did noérform evaluations concerning how the
Plaintiffs mental impairment impacts her tadies of daily living, social functioning,
concentration, persistence, or pac®, episodes of decompensationSee 20 C.F.R. §
404.1520a(c)(3). The ALJ was required to performekeduation of the four functional areas and
incorporate his analysis intas findings and conclusionsld. § 404.1520a(e)(4). Neither 20
C.F.R. 8 404.1520a(e)(4) nor the governing Elevéithuit authority suppardelegation of this
evaluation and analysis to the Florida Disabibgtermination Services’ consulting psychiatrists.
See Volley 2008 WL 822192, **18-20 (rejecting the Coimssioner's argument that ALJ’s
incorporation of the State agency psychologetsiluations into the ALJ’s decision complies with
the applicable regulations and remanding for an evaluation of plaintifftgtal impairment in
accordance with the procedures provided in 20 C.F.R. § 404.1520a).

Further, the ALJ mischaracterized the conswksexamination when he explained that the
examination “found the claimant’s symptoms did notet the criteria.” (Tr. 17.) Given the
mischaracterization, the absermfethe PRTF, and the omission of an evaluation of the PRTF
factors’ impact on the ALJ’s ultini@ conclusion as to Plaintiff's RFC, the extent of the ALJ’'s
review and careful evaluation is unclear. As a result, the Court cannot “evaluate the

Commissioner’s contention that the ALJ’s errosvarmless,” and the case must be remanded to



the ALJ for an evaluation of PHtiff's mental impairment thatomplies with the applicable
regulations.Moore, 405 F.3d at 1214.

B. Consideration of Plaintiff’'s Right Hand Impairment

Plaintiff maintains that the ALJ erred by failitinclude Plaintiff's limitations in handling
and fingering in her dominant right hand iretRFC assessment. The RFC is “an assessment,
based upon all of the relevant emte, of a claimant’s remainiradpility to do work despite his
impairments.” Lewis v. Callahan125 F.3d 1436, 1440 (11th Cit997) (citing 20 C.F.R. 8
404.1545(a)). The ALJ considers the limiting effectalbfhe claimant’'s impairments, even those
that are not severe, in determig the RFC. 20 C.F.R. § 404.154%83. The final responsibility
for deciding the RFC is resexd to the Commissionetd. § 404.1527(d)(2).

The ALJ is not required to specifically referdaery piece of evidence in his assessment
and decision concerning Plaintiffs RFC, sand) as his decision reflects that he considered
Plaintiff’'s medical condition as a wholéderron v. Comm’r Soc. Se®49 Fed. Appx 781, 783,
786-87 (11th Cir. 2016) (stating the “ALJ’'s RFC asseent was not required to account for every
piece of evidence”)seeTuggerson-Brown v. Comm’r Soc. S&€72 Fed. Appx 949, 952 (11th
Cir. 2014) (explaining that the ALJ's statemerdttine “evaluated whether [claimant] had an
‘impairment or combination of impairments’a@ahmet a listing and that he considered ‘all
symptoms’ in determining her RFC” were “enoughdemonstrate that the ALJ considered all
necessary evidence”).

Here, the ALJ did not err inonsidering Plaintiff's righhand impairment and assessing
Plaintiffs RFC. In his decisin, the ALJ discussed Plaintiff’'saiins concerning her right hand.
(Tr. 14.) The ALJ summarizedatiff’s medical records relatieto her condition as follows:

In regards to the claimant’s wrist fracture, records from St. Joseph’s
Hospital showed the claimant was seen on July 24, 2013 after a fall.



The claimant complained of wrist and ankle pain. X-rays of the
wrist and ankle showed no acutiacture, dislocation or
abnormalities. She was accessed with acute sprain of the hand and
ankle. The claimant was prescridedprofen and rebsed in stable
condition. It appeared that the alleged impairments did not
significantly limit the claimant’s ability to perform work related
activities, thus the undeggied found them non-severe.

(Tr. 14) (internal recorditations omitted).

According to Plaintiff’'s medical records, Riiff fell on stairs in July 2013 and was treated
in the emergency room at St. Joseph’s Hospi(@r. 395-489.) Plairfireported that she was
having pain in her right toeight ankle, and right hand.ld() She was diagnosed with having a
sprain and contusion imer hand and with havirgysprained ankle andmoision in her foot. 1¢.)

She was prescribed ibuprofen and was limited to lifting under five pounds and using crutches for
one week. I¢l.)

After a motor vehicle accident in SeptemB6d.3, Plaintiff also received treatment in the
emergency room at St. Joseph’s Hospital. (22-§0.) Plaintiff reporte@ain in her right hand
and right wrist, among other areas. (Tr. 622.) Neithfracture nor distation were found. (Tr.
644, 645.) Plaintiff’'s physicians found arthrosigted CMC joint of the right thumb and noted a
mild degenerative change of the CMC joint of the thumb. (Tr. 645.) Plaintiff's examination
revealed tenderness in Plaintiff's right dist@iper extremity, right wrist, and right hand carpal
region. (Tr. 671.) She received a prescripfionfourteen naproxen tablets for pain and was
instructed to take the rd&ation twice daily as needed. (Tr. 645.)

Plaintiff reported that she was having pairher right hand on February 3, 2015, during
her appointment with her treating physiciangaB. Ocampo, M.D. (Tr. 798-802.) Dr. Ocampo
and the assisting resident physician noted theih#ff was “aware of CTSliagnosis at least on
the right hand.” (Tr. 798.) Dr. Ocampo presedhwrist splints and a otinuation of Plaintiff's

medical therapy. Id.) Plaintiff had an electrodiagnis study performedy Roberto Perez-

-10 -



Millan, M.D. on March 2, 2015. (Tr. 809-11.) .OPerez-Millan found potential evidence of
“bilateral median neuropathy at the wrist (CTi®)alving sensor fibers bilarally and to a lesser
extent motor fibers on the right side only — (mildesgy on the right side and very mild severity
on the left side).” (Tr. 811.) He found “[nfectrodiagnostic evidence to suggest a focal ulnar
neuropathy; diffuse peripheral neuropathy, plethy, myopathy and/arervical radiculopathy
bilaterally.” (d.)

Although the ALJ did not addss Plaintiff's right handmpairment or carpal tunnel
condition when determining her RFC, the ALJ coastd “the entire recdy” “all the evidence,”
and “all symptoms” in reaching his determinatiofr. 11, 14.) Moreover, the ALJ correctly
noted that he was required to “determine \Wketthe claimant has a medically determinable
impairment that is ‘severe’ or a combinatioh impairments that issevere’ (20 C.F.R. 8§
404.1520(c) and 416.920(c)).” (Tr. 12.) He concluthed Plaintiff does not have an “impairment
or combination of impairments that meets or mallly equals the severitgf one of the listed
impairments.” (Tr. 14.) Give these statements, under Elabeircuit precedent, “those
statements are enough to demmate that the ALJ consideredll necessary evidence.”
Tuggerson-Brown572 Fed. Appx at 952ge also Wilsgr284 F.3d at 1224-25 (holding that the
ALJ’s conclusion that the claimaxdid not have an impairment or combination of impairments
listed in or medically equal to a listed impaimbéconstitutes evidence that he considered the
combined effects of claimant’s impairments”).

Finally, to the extent Plaintiff cites the ElewlICircuit standard for evaluating a claimant’s
subjective testimony regarding pain and other limitations (Dkt. 18 at 11), Plaintiff does not raise
any argument as to how this stardlpertains to her send issue on appeal. diefore, Plaintiff's

citation to the Eleventh Circuit’'s “pain standaid’insufficient to raise this issue for appe8kee

-11 -



Sapuppo v. Allstate Floridian Ins. Co/39 F.3d 678, 681 (11th Ci2014) (“[Aln appellant
abandons a claim when he either makes only passfagences to it or iges it in a perfunctory
manner without supporting arguments and authoritid&nilton v. Southland Christian Sch., Inc
680 F.3d 1316, 1319 (11th Cir. 2012) (“A passing refeeeto an issue ia brief is not enough,
and the failure to make arguments and citb@ities in support of an issue waives it.”).

As the ALJ’s decision properly reflects his ciolesation of all of the evidence and the RFC
assessment is supported by substantial evidétamtiff's second contention does not warrant
reversal.

CONCLUSION

Accordingly, after due considerati@and for the foregoing reasons, it is

ORDERED:

1. The decision of the CommissioneREVERSED and the case REMANDED under

sentence four of 42 U.S.C. § 405(g) for furtheoceedings consistent with this Order.

2. The Clerk of the Court is directed totenjudgment consistemtith this Order.

DONE andORDERED in Tampa, Florida, on January 31, 2017.

( 7."_ e /‘ '\_iéu‘l £ p&
f»_j’ JUEKIE 5. SWEED e
UNITED STATES MAGISTRATE JUDGE
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Counsel of Record
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