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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
PETER R. CURRIS,
Plaintiff,
V. Case No: 8:15-cv-2416-T-JSS

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.
/

ORDER

Plaintiff, Peter R. Curris, seeks judicial reviedvthe denial of his claims for a period of
disability and disability insurece benefits. As the Administnge Law Judge’s (“ALJ”) decision
did not employ proper legal standa, the decision is reversed.

BACKGROUND

A. Procedural Background

Plaintiff filed claims for disability insurance benefits and supplemental security income in
July of 1994. (Tr. 100.) Plaintiff's claims werenied initially and on reconsideration. (Tr. 100.)
A hearing was held before an ALJ in June 1996 and, thereafter, in August 1996, the ALJ issued an
unfavorable decision. (Tr. 100.)

After exhausting his administraéwemedies, Plaintiff filed a agplaint in district court,
and, in a March 1999 order, thestlict court remanded the casethe Commissioner for further
proceedings. (Tr. 100.) In August 2000, a heavitag held before an ALJ at which Plaintiff
appeared and testified. (T00.) In September 2000, the ALXened a decision finding Plaintiff

disabled and entitled ta period of disability, disabilitynsurance benefits, and supplemental
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security income (“Comparison Point Decisioor “CPD”). (Tr. 100-06.) In January 2012,
Plaintiff was notified that he was found tor@longer disabled as of January 31, 2012 (“Cessation
Date”). (Tr. 107-08.)

Plaintiff appealed this determination, antiearing was held before an ALJ in February
2014 at which Plaintiff appeareohd testified. (Tr. 73—98.) Howing the hearing, on March 26,
2014, the ALJ issued an unfavorable decision, findiagRtaintiff's disabilityended as of January
31, 2012. (Tr. 50-64.)

Subsequently, Plaintiff reqsted review from the AppealCouncil, which the Appeals
Council denied. (Tr. 1-4, 46.) Plaintiff then timdied a complaint with tis Court. (Dkt. 1.)
The case is now ripe for review undgr U.S.C. 88 405(g) and 1383(c)(3).

B. Factual Background and the ALJ’s Decision

Plaintiff, who was born in 1960, has a high sadheducation and no past relevant work
experience. (Tr. 638.) Atthe hearing befe the ALJ, Plaintiff corgnded that his impairments
had not improved since the entf/the CPD. (Tr. 92-97.) Th&LJ, however, concluded that
Plaintiff's disability ended as dhe Cessation Date. (Tr. 64.) The ALJ identified the CPD as the
most recent favorable medical decision finding PlHidisabled and stated that, at the time of the
CPD, Plaintiff had the following medically deteinable impairments: right carpal tunnel
syndrome, herniated lumbar disc, multiple scleragisonic pain in his back, right shoulder, and
right hip, numbness in his ankle, degsion, and alcoholism. (Tr. 54-55.)

In rendering the decision, the ALJ concludkdt Plaintiff had not performed substantial
gainful activity through the Cessati Date. (Tr. 55.) Afteranducting a hearing and reviewing
the evidence of record, the ALJ determined Biaintiff had the following severe impairments as

of the Cessation Date: multiple sasis, degenerative disc disease, hypertension, lumbago, carpal



tunnel syndrome, obstructive sleep apnea,ustagtost right hand fracture, depression, and
alcoholism. (Tr. 55, 62.) Nwithstanding the noted impairmes, the ALJ determined that
Plaintiff did not have an impairment or combination of impairments that met or medically equaled
one of the listed impairments in 20 C.F.R. Part 8hpart P, Appendix 1 (“ktings”). (Tr. 55.)

The ALJ next determined that Plaintifkmerienced medical improvement as of the
Cessation Date because there was a decrease in the medical severity of Plaintiff's impairments at
the time of the CPD. (Tr. 56.) The ALJ theoncluded that, as oféhCessation Date, Plaintiff
retained a residual functional capacity (“RFC”)pterform light work, except that Plaintiff: must
avoid climbing ladders, ropesné scaffolds; may frequently laace, kneel, and perform other
postural activities frequently, must not perh any overhead reaching with his right upper
extremity, although he may occasionally performrbead reaching with his left upper extremity;
may perform frequent fingeringiith his right upper extremitymust avoid “even a moderate
exposure” to vibrations or hazards, and slobhbve no concentrated exposure to extreme
temperatures, humidity, or pulmamgarritants; must have restroom access in the work area; should
perform unskilled work with only occasional inpersonal contact; shoulibt perform work in
which team-based work or work with the piakdre critical job dties. (Tr. 56.)

In formulating Plaintiff's RFC, the ALJ coitkered Plaintiff's subjective complaints and
determined that, although theidence established the presence of underlying impairments that
reasonably could be expected to produce the symgalleged, Plaintiff's statements as to the
intensity, persistence, and limiting effects of his symptoms were not fully credible and “[t]he
medical evidence also shows that the limiting effexdt[Plaintiff's] impairments have decreased

to a level which clearly shows significant medigaprovement.” (Tr. 60.) Plaintiff's medical



improvement, the ALJ concluded, was related to Rtéisability to do work “because it resulted
in an increase in [Plaintiff's RFC].” (Tr. 62.)

As noted, the ALJ determined that Plaintiff diot have any past releviawork. (Tr. 63.)
Given Plaintiff's background and RFC, the VE testfthat Plaintiff coud perform jobs existing
in significant numbers in the national economyghsas an electronics worker, a small parts
assembler, and a shipping/receivimgigher. (Tr. 63.) Applyin®laintiff’'s age, education, work
experience, and RFC to the Medical-VocatloGaidelines (“Grids”), Rule 201.13, the ALJ
determined that Plaintiff's disability endl@s of the Cessation Date. (Tr. 63—64.)

APPLICABLE STANDARDS

To be entitled to benefits, a claimant musdizabled, meaning that the claimant must be
unable to engage in any substantial gainfuivagtby reason of any medically determinable
physical or mental impairment that can be expetdaésult in death or thdias lasted or can be
expected to last for a continugusriod of not less than twelweonths. 42 U.S.C. 88 423(d)(1)(A),
1382c(a)(3)(A). A “physical or mental impairmeig’an impairment that results from anatomical,
physiological, or psychological abnormalitiesathare demonstrablby medically acceptable
clinical and laboratory diagntis techniques. 42 U.S.C. 323(d)(3), 1382c(a)(3)(D).

The Social Security Administration, in dar to regularize thedjudicative process,
promulgated the detailed regulationgrently in effect. Thesegalations establish a “sequential
evaluation process” to determine whether antéait is disabled. 20 C.F.R. § 416.920. If an
individual is found disabled at any point ireteequential review, further inquiry is unnecessary.
20 C.F.R. 8 416.920(a). Under thimpess, the ALJ must determime sequence, the following:
(1) whether the claimant is currently engagedsubstantial gainful activity; (2) whether the

claimant has a severe impairment, i.e., one that significantly limits the ability to perform work-



related functions; (3) whether tlsevere impairment meets ajuals the medicatriteria of 20
C.F.R. Part 404, Subpart P, Appendi and, (4) whether the claimant can perform his or her past
relevant work. If the claimant cannot perform thektarequired of his or her prior work, step five
of the evaluation requires the ALJ to decidehié claimant can do other work in the national
economy in view of the claimant’s age, edima and work experience20 C.F.R. § 416.920(a).

A claimant is entitled to benefits gnf unable to perform other worlBowen v. Yucker82 U.S.

137, 140-42 (1987); 20 C.F.R. § 416.920(g).

A determination by the Commissioner that a claitma not disabled must be upheld if it
is supported by substantial evidence and comports with applicable legal starfketiz.U.S.C.

8 405(g). Substantial evidence is “such relevamtience as a asonable mind rght accept as

adequate to suppoa conclusion.” Richardson v. Peraleg102 U.S. 389, 401 (1971) (quoting
Consol. Edison Co. v. NLRBO5 U.S. 197, 229 (1938Miles v. Chater84 F.3d 1397, 1400

(11th Cir. 1996). While the court reviews t@®@mmissioner’s decisiowith deference to the

factual findings, no such deferencagigen to the legal conclusion&eeton v. Dep't of Health &

Human Servs21 F.3d 1064, 1066 (11th Cir. 1994).

In reviewing the Commissioner@ecision, the court may ndecide the facts anew, re-
weigh the evidence, or substitute own judgment for that of the ALJ, even if it finds that the
evidence preponderates against the ALJ’s deciddmodsworth v. Heckle703 F.2d 1233, 1239
(11th Cir. 1983). The Commissiarefailure to apply the corretaw, or to give the reviewing
court sufficient reasoning for determining thatdreshe has conducted the proper legal analysis,
mandates reversaKeeton 21 F.3d at 1066. The scope of review is thus limited to determining

whether the findings of the Gomissioner are supported by subsi@ evidence ad whether the



correct legal standards were applied. 42 U.S.C. 8§ 408(itgon v. Barnhart284 F.3d 1219, 1221
(11th Cir. 2002).
ANALYSIS

Plaintiff challenges the ALJ’s decision dime following grounds: (1) the ALJ erred by
placing the burden of showing no medical improvenoenPlaintiff; and (2) the ALJ erred in his
assessment of whether medical improvement oagurfeor the reasons that follow, Plaintiff's
second contention warrants reversal.

A. Burden of Proof

Plaintiff argues that the ALé&rred by placing the burden détaintiff to show that his
condition had not improved since the entry & @PD because “[ijn cessation cases, burden of
proof is with Commissioner thughout the 8-step press.” (Dkt. 19 at 2-B. This error was
material, Plaintiff contends, because it impacted ALJ's evaluation of whether Plaintiff's
condition had medically improved sinceetime of the CPD. (Dkt. 19 at 3.)

In response, Defendant argueattRlaintiff bears the burdesf providing evidence of his
disability and, regardless of who bears the buradgrroof, review is limited to whether the ALJ’s
decision that Plaintiff's medical condition imprales supported by substantial evidence. (DKkt.
21 at5-7.)

“An ALJ may terminate a claimant’s benefitdliere is substantial evidence that there has
been medical improvement in the claimant’s impants related to his ability to work, and the
claimant is now able to engage in substantial gainful activkyaes v. Comm’r Soc. Sed99 F.
App’x 895, 896 (11th Cir. 2012%kee42 U.S.C. 423(f) (1). Defendais correct that, on review,
the Court must determine whether substantisddence supports the Als’finding of medical

improvement.McAulay v. Heckler749 F.2d 1500, 1500 (11th Cir. 198Bxplaining that “there



can be no termination of benefiialess there is substantial exde of improvement to the point
of no disability”); Johnson v. Comm’r Soc. Se618 F. App’x 544, 548 (11th Cir. 2015) (“We
review an ALJ's decision as to contingi disability for substantial evidence'gombash v.
Comm’r Soc. Sec566 F. App’x 857, 858-59 (11th C014) (affirming the Commissioner’s
finding of medical improvement becausevias supported by substantial evidenéaggeman v.
Heckler, 739 F.2d 565, 566 (11th Cir. 1984) (reversing thrmination of benefits because the
ALJ’s determination of medical improvement svaot supported by substantial evidence). The
cases cited by Plaintiff confirm this standard of revie®eeJohnson v. AstryeNo. CIV A
1:08CV368-WC, 2009 WL 1955305, at *3—*4 (M.D. Alaly 6, 2009) (explaimg that review is
limited to whether substantial evidence supptres Commissioner’'s deston and holding that
“substantial evidencsupports the ALJ’s finding dmedical improvement™);Cross v. Astrue
659 F. Supp. 2d 1216, 1218-19 (N.D. Ala. 2009) (“The foletion of this court is to determine
whether the decision of the Commissioner is sujgal by substantial evidence and whether proper
legal standards were applied.”).

Accordingly, Plaintiff's first issue on appedbes not warrant reversal. However, with
regard to Plaintiff's second issue on appeal, the Court must determine whether the ALJ applied the
appropriate legal standard in determgnihat Plaintiff's condition had improve®seeFreeman
739 F.2d at 566.

B. Medical Improvement

Plaintiff's second contention oppeal is that the ALJ did napply the proper standard in

determining that Plaintiff's condition had medily improved. (Dkt. 19 at 4.) Specifically,

Plaintiff argues that the ALJifad to compare the medical evidence underlying the CPD against



current medical evidence, which comparisisnrequired to support a finding of medical
improvement. (Dkt. 19 at 4.)

Plaintiff is correct that afiding of the claimant’'s medicahprovement must be supported
by a comparison of (1) the medical evidence supporting the CPD and (2) current medical evidence.
Vaughn v. Heckler727 F.2d 1040, 1043 (11th Cir. 1984);QF.R. § 404.1594(c)(1). “Without
such a comparison, no adequate findingrgdrovementould be rendered.Vaughn 727 F.2d at
1043 (emphasis in original) (reversing and rediag because “the ALJ focused only on current
evidence of whether [claimantyas disabled” rather than coanng the claimant’s prior and
current medical evidence to determine whether there was a medical improvédiaas)499 F.
App’x at 896-97 (reversing and remanding becdigee ALJ did not mention, much less
compare, the medical evidence of [claimant’'spamments . . . that was relied upon to make the
original 2003 disability determination.”lFreeman 739 F.2d at 566 (reversing and remanding for
failure to apply the proper legal standard becangeALJ “did not actually compare the old and
new evidence but simply determined that [claimant] did not now suffer from incapacitating pain”).

A medical improvement means a “decreas¢han medical severity” of the claimant’s
impairments present at the time of the CPDC20.R. § 404.1594(b)(1), and “is determined by a
comparison of prior and current medical evidewbé&ch must show that there have been changes
(improvement) in the symptoms, signs or labomatfindings associated with” the impairments
present at the time of the CPD. 20 C.F.R08.1594(c)(1). The following analysis is employed
in making a determination of whether a disapiig continuing, pursuartb Code of Federal
Regulations, Title 20, Section 40%94(f)(1)—(8): (1) whether & claimant is engaged in
substantial gainful activity; (2) whether the ah@nt has an impairment or combination of

impairments meeting or equaling the severitamimpairment found in the Listings; (3) whether



there has been a medical improvement; (4) whetiee medical improvement is related to the
claimant’s ability to do work, “e., whether or not there has beanincrease in the [RFC] based
on the impairment(s) that was present at the tinihe [CPD]; (5) if tere has been a medical
improvement that is related to the claiman#bility to do work, whether the claimant’s
impairments are severe; (6) if the claimant’'pamments are severe, whether the claimant can
perform work claimant has done in the past dasean assessment of the claimant’s RFC using
claimant’s current impairments; and (7) if ttlaimant cannot do the work the claimant has done
in the past, whether the claimant can do other wor&n the claimant’s RFC, age, education, and
past work experience. ZDF.R. § 404.1594(f)(1)—(8).

In making a medical improvement deterntioa, the ALJ must compare the evidence
underlying the CPD against current medical evigeto determine whether the severity of the
impairments found in in the CPD has decreased. 20 C.F.R. § 404.1594(b)(1), (c)(1). The ALJ, in
the CPD, found that Plaintiff had the followingreee impairments: right carpal tunnel syndrome,
herniated lumbar disc, multiple sabsis, chronic pain in his backight shoulder, and right hip,
numbness in his left ankle, depses, and alcoholism. (Tr. 101.) Thus, the ALJ was tasked with
determining whether these impairments had decreased in severity, which is done by comparing
prior and current medical evidence. 20 C.F.R04.1594(c)(1), (f)(3). For #hreasons that follow,
the ALJ’s evaluation of Plaintiff’'s medicahprovement is legally deficient.

First, as to Plaintiff's severe impairmesftdepression, the ALJ red that the CPD found
Plaintiff's depression to be a severe impairmdit. 55.) However, t ALJ did not discuss any
evidence underlying this determination in theDQ®ith the exception of the ALJ’s statement that
“[p]rior to the CPD, [Plaintiff] reported severe depsion with limitations in his activities of daily

living” (Tr. 61)), in comparisoto current medical evidence redang Plaintiff's depression. The



ALJ cited recent medical evidence regardingimlff's depression, sifically Dr. Gerald
Hodan’s June 2012 psychologicab&yation in which Dr. Hodan dgnosed Plaintiff with major
depressive disorder (Tr. 59, 912-17), and a Sdme013 treatment note in which it was noted
that Plaintiff had depressive symptoms. @0, 1025.) Also, without citeon to the record, the
ALJ noted that Plaintiff “reportetthat his depression was only mild(Tr. 61.) The ALJ’s analysis
is deficient, however, because the ALJ did notnpare the medical evidence of Plaintiff's
depression supporting the CPD angi current medical evidencer come to a conclusion
regarding whether Plaintiff’'s impairmeat depression had medically improveSee20 C.F.R. 8§
404.1594(b)(1), (c)(1 (H)(3).

With regard to Plaintiff’'s impairment adlcoholism, the ALJ noted Dr. Hector Corzo’s
April 2000 treatment notes, cited in the CPDwimich Dr. Corzo found that Plaintiff “minimizes”
and is vague about his historyanfd present issues with alcoholis(Tr. 57, 630.) Then, the ALJ
cited December 2011 treatment notes by Dr. J&gmberlain, in which Dr. Chamberlain noted
Plaintiff's drinking six toeight beers a day and diagnosedrRifhiwith alcohol abuse, and April
2012 treatment notes by Dr. Chamberlain in whiaoh ativised Plaintiff tdstop drinking.” (Tr.
58, 843, 844.) Then, the ALJ cited Dr. William Moore’s December 2011 consultative examination
report, in which Dr. Moore dgnosed Plaintiff with, among oththings, alcohol abuse, although
Dr. Moore found Plaintiff's prognosito be stable. (T 58, 854.) Finally, the ALJ gave Dr.
Hodan’s opinions little weightreasoning that the record sh®wWr. Hodan’s conclusion that
Plaintiff's alcohol dependence wgi]n [s]ustained [f]ull [r]lemissbn” (Tr. 917) “to be inaccurate”
given the record’s demonstration of Plaintifé®ntinued alcohol use. (Tr. 62.) The ALJ
concluded, instead, that “[c]urremtedical records show that thiimant has continued to drink

alcohol and smoke marijuana, and there is litleord of mental or substance abuse treatment

-10 -



since the CPD.” (Tr. 61.) Again, the ALJ didt compare the medical evidence of Plaintiff's
alcoholism underlying the CPD with the current nsatlievidence sufficierto support a finding
of medical improvement, nor did the ALJ comeatepecific conclusion @s whether Plaintiff's
impairment of alcoholisrhad medically improvedSee20 C.F.R. § 404.1594(b)(1(c)(1), (f)(3).

Next, regarding Plaintiff's severe impairmerdf chronic pain in his right shoulder and
right hip, the ALJ cited Februar®013 treatment records of Dr. Chamberlain in which Plaintiff
complained of chronic pain ihis shoulder and hips(Tr. 59, 971.) A Feruary 2013 x-ray of
Plaintiff's right hip, performed by Dr. Lee Fdeman, showed degeneraighanges and osteophyte
formation, but “no acute bony abnormality.” (Tr. 974.) The ALJ also cited Dr. Chamberlain’s
April 2013 treatment notes in which Plaintiffp@ted chronic shoulder and hip pain. (Tr. 59,
969.) Finally, without citation t¢he record, the ALJ found thBfaintiff “showed full range of
motion in his lumbar spines, hipad knees.” (Tr. 61.) Thus, tA&J cited only to current medical
evidence without comparison tfis evidence to thevidence underlying the CPD, and did not
conclude whether Plaintiff's impairments of ohic pain in his right shoulder and right hip had
improved.

With regard to Plaintiff's back impairmertsherniated lumbar disc and chronic pain—the
ALJ first cited to April 1996 recosdof an MRI of Plaintiff's lumhr spine, finding that Plaintiff
had disc herniation and disc bulging, but no carapion fractures or spinal stenosis, and May
1998 records showing “mild lumbar radiculopathy.” (Tr. B80.) Next, the ALJ cited Dr.
Moore’s December 2011 consultative report, in \WHitaintiff reported to Dr. Moore that he had
chronic back pain since his 1978 car acciddit. 58, 851-54.) Dr. Moore found that Plaintiff
had a full range of motion in heervical and lumbar spine (T853), and diagnosed Plaintiff with

back pain. (Tr. 854.) The ALJ next cited December 2011 spinal xshenyging chronic issues,
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but no fractures or acute abnormalities. (Tr. 58, 893.) Next, the ALJ cited February 2013 treatment
notes of Dr. Michael Slomka, who treated Ptiffiior back pain. (Tr. 59, 951-54.) Dr. Slomka
found that Plaintiff had normallibracic spine convexity” and “lumbaurve” and no scoliosis.

(Tr. 952.) Plaintiff's x-rays olfiis cervical and lumbar spine, .[Blomka noted, showed significant
degenerative changes. (Tr. 954.) Finally, Ahd cited February 2013 x-ray records, showing

mild degenerative changes in Plaintiff’'s cerviggine. (Tr. 59, 976.Although the ALJ discussed

prior and current medical evidenpertaining to Plaintiff's backmpairments, the ALJ did not
compare this evidence to come to a specific kemnan about whether Plaintiff’'s back impairments

had improved.

The ALJ’s analysis of Plaintiff's remainingipairments found in the CPD are similarly
deficient: the ALJ’s only mention of Plaintiff’carpal tunnel syndrometisat May 1998 records
showed that he had carpal tehrsyndrome in his ght upper exegmity (Tr. 57); the ALJ’'s
discussion of Plaintiff's multiple sclerosis is lted to mentioning thaPlaintiff was diagnosed
with this condition, including March 1995 recordstisig that this conditionvas “stable” (Tr. 57,
58, 489); and the ALJ makes no mention of medicalesce pertaining to Rintiff’s left ankle.

As such, the ALJ’s conclusion that Plaingffperienced a medical improvement (Tr. 56),
was a result of an improper application o€ tlaw. Accordingly, reersal and remand for
application of the correctdgl standard is warranted.

CONCLUSION

Accordingly, after due considerati@and for the foregoing reasons, it is

ORDERED:

1. The decision of the CommissionerREVERSED and the case REMANDED

under sentence four of 42 U.S.C. 8§ 405(g) forfrpproceedings consistent with this Order.
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2. The Clerk of the Court is directed totenjudgment consistemtith this Order.

DONE andORDERED in Tampa, Florida, on January 26, 2017.

( '.{.ﬂ.-._.-» / \ja.r_ £ p&
JUEIE 5. SWEED
U‘\E‘IED STATES MAGISTRATE JUDGE

Copies furnished to:
Counsel of Record
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