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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

TRACY L. KOTCHMAN and RONNIE S.
KOTCHMAN,

Plaintiffs,
V. Case No: 8:15-cv-2482-T-30JSS

STATE FARM MUTUAL AUTOMOBILE
INSURANCE CO.,

Defendant.
/

ORDER ON DEFENDANT'S AMENDED MOTION TO STRIKE WITNESSES

THIS MATTER is before the Court on Defenda Amended Motion to Strike Witnesses
(“Motion”) (Dkt. 34), and Plaintiffs’ response opposition (Dkt. 36). For the reasons that follow,
the Motion is denied, but to ameliorate any pdée to Defendant, discovery is reopened for the
limited purpose of allowing Defendant to takeativery regarding the stilosures contained in
Plaintiffs’ letter dated December 12, 2016.

BACKGROUND

In the Complaint, Plaintiff Tracy Kotchmaaileges that she wasjimed by an uninsured
or underinsured motorist in a car acciden©October 2011, suffered, among other things, bodily
injury, physical pain and suffering, and meraalguish, and incurred past and future medical
expenses. (Dkt. 2 11 4, 6.) Ms. Kotchnard her husband sue Defendant, their automobile
liability insurer, for unnsured/underinsured motorist covggarequesting damages, including Ms.

Kotchman’s medical expenses. (Dkt. 2 at 3-4.)
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APPLICABLE STANDARDS

As part of a party’s initial diclosures, a party must provide names and contact information
for “each individual likely to have discoverabileformation—along with the subjects of that
information—that the disclosing party may usestgpport its claims odefenses,” copies or
descriptions of all documentstine disclosing party’s possessibiat the party may use to support
its claims or defenses, and “a computation of eatbgory of damages claimed by the disclosing
party.” Fed. R. Civ. P. 26(a)(1)JA Additionally,“a party must disclose tihe other parties the
identity of any witness it may us trial to present esence under Federal Ruof Evidence 702,
703, or 705.” Fed. R. Civ. P. 26(a)(2)(A). Suetpert testimony disclosures must be made “at
the times and in the sequence that the court orders.” Fed. R. Civ. P. 26(a)(2)(D).

A party must supplement or correct initiahd expert disclosures and responses to
discovery requests “in a timely manner if the pddarns that in some material respect the
disclosure or response is incomplete or incayraxd if the additionabr corrective information
has not otherwise been made known to the other parties during the discoeessr in writing.”
Fed. R. Civ. P. 26(e)(1)(A), (a)(2)(E). If a pafayis to supplement its disclosures or discovery
responses as required by Rule 26¢bg party is not allowed to ugkat information or witness to
supply evidence on a motion, at a hearing, or atlaunéess the failure was substantially justified
or is harmless.” Fed. R. Civ. P. 37(c)(1). The tpavho is alleged to have failed to comply with
Rule 26 bears the burden to show that itoastivere substantially justified or harmlesBérrish
v. Freightliner, LLC, 471 F. Supp. 2d 1262, 1268 (M.D. FX06). Courts consider “the non-
disclosing party’s explanation for its failure disclose, the importance of the information, and
any prejudice to the opposing party ifetinformation had been admitted.Lips v. City of

Hollywood, 350 F. App’x 328, 340 (11th Cir. 2009).



ANALYSIS

In the Motion, Defendant seeks an ordekstg witnesses and theapinions, records, and
bills disclosed by Plaintiffs on December 12, 2016 ¢tatays before the close of discovery. (Dkt.
34.) In September 2016, Defendant served intetooga on Plaintiffs, requesting the names of
Ms. Kotchman’s treatment providers not pmgly disclosed and any information about her
appointments, procedures, or surgeries scheduledtfr@chate of the interrogatories through trial.
(Dkt. 34 1 7.) On October 18, P06, Plaintiffs answered the terrogatories, listing no new
providers, but indicating an upcoming appointnfenta thoracic spine suical consultation with
a previously disclosed provider, Dr. Thomas Tol(Dkt. 34 { 8.) Ten days later, Plaintiffs
supplemented their answers, indicating an upcoming appointment with a different, but also
previously disclosed, provider, neuroswgeédr. Donald Smith. (Dkt. 34 1 9.)

Then, on December 12, 2016, three days befereltdse of discover{Dkt. 30), Plaintiffs
sent a letter to Defendant’sunsel advising that Ms. Kotchman:

e had a thoracic spine surgical conatibn appointment on December 8, 2016,
with a previouslyundisclosed provider, Dr. Juan Uribe;

e has a pain consultation appointmseoheduled for December 14, 2016, with a
previouslyundisclosed provider, Dr. Danya Godoy;

e had an office visit with a psychiadtion October 17, 2016, with a previously
undisclosed provider;

e had two neuropsychological evaluats, one on November 30, 2016, and one
on December 7, 2016, with a previousiydisclosed provider, Dr. Shivani
Saible; and

e has an upcoming office visit, Iseduled for December 28, 2016, with a
previouslyundisclosed provider, Dr. Judy Luden.

(“Letter”) (Dkt. 34 1 10.) Th Letter enclosed Ms. Kotchman’s records from her consultations

with Dr. Uribe and Dr. Saible, and, on DecemB@, 2016, Plaintiffs provided records from Ms.



Kotchman’s consultation with Dr. Godoy (“Elosures” and, togethewith the Letter,
“Disclosures™) (Dkt. 34 § 10, n.2.)

Defendant argues that the Disclosures areigigpl because (1) these new providers were
disclosed on the eve of the close of discoverys@ne of the treatment disclosed occurred weeks
(and, in one case, months) befdhe Disclosures were made awds not disclosed as part of
Plaintiffs’ answers to Defendant’s interrogatoriasd (3) Plaintiffs had not previously disclosed
that Ms. Kotchman was receiving psychiatric tneent. (Dkt. 34 11 11-13.) Because Defendant’s
deadline to disclose expert withesses had pasde¢ddb), Defendant is unable to retain an expert
to rebut, to the extent Plaintiffs intend to offepinions regarding Ms. Kotchman’s psychological
condition. (Dkt. 34 1 14.) And, because the Disalesuwere made three days before the close of
discovery, Defendant was efftively precluded from propoumdj discovery regarding the
Disclosures and conducting depositions of thelypalisclosed providers(Dkt. 34 4 15, 27-32.)
Thus, Defendant argues, to the extent Plaintiffeoduce the Enclosures as evidence, call these
newly-disclosed providers as twesses or introduce their expearpinions, or rely on the
Enclosures in their claim for damages f&walant will be prejudiced. (Dkt. 34 1 32-35.)

In response, Plaintiffs argue that thewdalisclosed Ms. Kotchman’s treatment on an
ongoing basis as well as the names of her providers. (Dkt. 36 § 8.) Srimedlof their initial
disclosures (exchanged on January 1, 2016, Dkt. Idintfis state that Ms. Kotchman “has been
referred to additional physicians who have performed additional tests and have recommended the
Plaintiff see a psychologist for treatment of pbkespost traumatic stress disorder resulting from
the car accident” and “has been referred forrgisal consult regardingossible thoracic spine

surgery to treat her ever deteriorating conditio(Dkt. 36 { 4.) Her potential diagnosis of PTSD



and her potential need for spinatgery, Plaintiffs state, were nkhown to them at the time of
the initial disclosures. (Dkt. 36 1 5.)

Plaintiffs argue that the Motion should bents because they have supplemented their
discovery responses (DK6 11 8, 11), but have nbeen required to amd their disclosures of
experts or witnesses because:

The Plaintiff has not yet received anyfidgive evaluation and determination of

causal relationship concerninigis potential psychologicahjury as the Plaintiff

has just been referred to a specialistddditional diagnosis and treatment. The

actual diagnosis as well as the opiniorthe specialists regarding causation from

the accident of October 5, 2011, has heen yet rendered. As such, any

amendments to the disclosures of experts or withesses expected to be called at trial

would be premature until such timethe Plaintiff receives confirmation from the

treating physicians that thesychological injury and &pal complications were
caused by the aforementioned accident.

(Dkt. 36 1 6.) Plaintiffs acknowledge, howevemtttthe new potential diagnosis of PTSD or
additional spinal surgery [couldpcessitate [Defendant’s] hiring &f expert qualified to examine
this claim and testify regarding the same,” augjgest that “[g]iven the existing potential for
evolving damages related to the aetit] ], it would be appropriate continue the scheduled trial
of this matter until such time as this issue caadexjuately reviewed and evaluated by all parties.”
(Dkt. 36 1 9.)

It is unclear whether Plaintiffs made the Disclosures as supplemental responses to
Defendant’s interrogatories or aspplemental Rule 26 disclosureRegardless, Plaintiffs are
under the duty to supplement their Rule 26cltisures and discovergsponses “in a timely
manner” upon learning that the disclosures opaases are “incomplete arcorrect, and if the
additional or corrective informatn has not otherwise been m&aewn to the other parties during
the discovery process or in writing.” Fed. R. Gv.26(e)(1)(A). Plaintiffs do not state whether
they intend to call the treatmenbpiders as witnesses at trial, introduce evidence at trial relating

to Ms. Kotchman’s newly-disclosed treatmantroduce previously-undisclosed expert opinions
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regarding Ms. Kotchman'’s potential PTSD diagnosiseed for spinal surgery, or use information
contained in or related to the Disclosuresugport their damages calculation. Plaintiffs, however,
contemplate using the information in thesclosures at trial. (Dkt. 36 1 6, 9-10.)

Although the Disclosures were d& before the close of stiovery, because they were
made only three days before the close ofaliscy, Defendant was efttively precluded from
propounding discovery related to the Disclosuamd deposing the newly-disclosed treatment
providers. And Plaintiffs indicate that they axaluating using the information in the Disclosures
to support their allegations of Ms. Kotchman’'gimes and their claim for damages. (Dkt. 36
9.) Thus, Plaintiffs have failed to show how timeing of the Disclosures is harmless to Defendant.
Also, Plaintiffs fail to provide any explanationwhy some of the information in the Disclosures
were disclosed on the eve ofetldiscovery deadline when sugiformation was available to
Plaintiffs before the date of the Dissloes (e.g., Ms. Kotchman’'s October 17, 2016 and
November 30, 2016 examinations). AccordyngPlaintiffs have notshown substantial
justification for their delay in making the DisclosureSee Caruana v. Marcum, No. 3:01-CV-
1567, 2016 WL 4060691, at *3 (M.D. Tenn. July 28, 20i&ernal quotations omitted) (“Rule
26(e) does not give license to sandbag one’s oppevitmhew information that should have been
disclosed earlier.”).

However, the Court concludes that thejpdice to Defendant can be ameliorated by
reopening discovery for the limited purpose of permitting Defendant discovery regarding the
Disclosures.See Englev. Taco Bell of Am., Inc., No. 8:09-CV-2102-T-38BM, 2011 WL 883639,
at *2 (M.D. Fla. Mar. 14, 2011) &tlining to strike a party’s uimely-disclosed experts, but
reopening discovery to allow plaifi§ to depose the experts before trial, reasoning that “[t]he

reopening of discovery cures any prejudice fphtintiffs] may have sustained due to untimely



disclosures”). Therefore, the Motion is denibdt discovery is reopened to allow Defendant to
conduct discovery regarding the Disclosuresscbvery must conclude when trial commences.
To the extent they have not done so alreadyinkifs are reminded of their duty to supplement
their initial and expert discloses and discovery responses, HedCiv. P. 26(e)(1)(A), although
the Court notes that Plaintiffs’ deadline for estpiisclosures has long since passed. (Dkt. 13 at
1.)

Accordingly, it isORDERED that the Motion (Dkt. 34) i®ENIED, but discovery is
reopened through trial for the limigurpose of allowing Defendatd take discovery regarding
the Disclosures.

DONE andORDERED in Tampa, Florida, on January 17, 2017.
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JUEKIE S. SWEED =
U\%TED STATES MAGISTRATE JUDGE
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