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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
BUFFEY SIMONLEONARD,
Plaintiff,
V. Case No: 8:1%v-2655-T-36JSS
PASCO COUNTY SCHOOL BOARD,

Defendant.
/

ORDER

This mattercomes before the Court upddefendantPasco County School Board’s
(“School Board”)Motion for Summary JudgmeiiDoc. 17). In the motiorDefendant argues that
Plaintiff has failed to identify (1) direct evidence of pregnancy discrimination; (2) a true
comparator to use in her attempt to prove discrimination based on circumstantial evi@nce;
sufficient circumstantial evidence to establigitiana faciecase without a comparator; (4) a causal
connection between Plaintiff’'s protected activity and anygalleadverse action; and/or (5) any
evidence or basis for concluding that the School Board’s actions or offered ¢xplgarar any
actions were a pretext for unlawful condultaintiff responded in oppositio(fresponse in
opposition”) (Doc. 24), to whicbefendanteplied (Doc. 26). In addition, the School Board filed
a Motion to Strike Plaintiff's Untimely Filed Exhibits (Doc. 28p which Plaintiff did not file a
response.The Court, having considered the parties’ submissions, includeygpsitions,
declarations and exhibits, antheing fully advised in the premises will nayant Defendant’s

Motion for Summary Judgment and grant Defendant’s Motion to Strike.
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BACKGROUND AND STATEMENT OF FACTS !

This actionarises fromallegations that Plaintiff sufferegex/pregnancy discrimination in
violation of Title VII of the Civl Rights Act of 1964 (“Title VII")andthe Florida Civil Rights Act
(“FCRA”") and retaliation inviolation of the same statudBlaintiff started her employmentith
the Pasco County School Board in 1998 as a substitute teacher, and she then wovkedirg a
Exceptionalities (“VE”) teacher until her promotion to Assistant Principal (AR Hudson
Middle School (“HMS”) at the start of the 2006/2007 schook yd2oc. 18 Ex. 1, Pl. Deposition
(“PL.”) at 30:25-31:5.

Plaintiff's First Principal Steve Van Gorden

In 2006, Steve Van Gorden was the principal of HMS and recommended Plaintiff for the
AP position for the 2006/2007 school ydaac. 19; Ex. 36, Tiede Declaration (“Tiede Dec.”)

14. ThenAssistantSuperintendent of Middle Schools Tina Tiede provided supervisory support
to a subset of schools, including HMS. Doc. 19; Ex.T3éde Dec 111, 2, 3Tiedeand Van
Gorden had regular discussions regarding Plaintiff's performanceharehfter, Tiede began
scheduling regular meetingstMS. Tiede Dec. 4.

OnNovember 11, 2007, Tiede an@n Gorderhad a meetingvith Plaintiff to review a
number of problems with her performanké.at 32:3-24 Doc. 18; Reprimand LtrEx. 3 The
meeting topics included Plaintiff's work ethic, honesty, commitment to her job, and
communication, among other concerk.at 33:7-15Ex. 3 Tiede Dec{5.In particular, Tiede

and Van Gorden spoke wiBlaintiff about an incident where she failedéturn to HMS after a

1 The Court has determined the facts, which are undisputed unless o¢heoted, based on the parties’
submissionsincludingstipulated facts, deatations, exhibitsand deposition testimony

2 APs are contracted for a certain number of days. 045,230, 216)PI. at 60:511; Doc. 19; Ex. 27, Holback
Deposition (“Holback”) at 25:1-21. Barbara Marshall held the 24y position at HMS; Plaintiff held tH280-day
contract (meaning that she did not wosler the summers). Rit 59:760:4.
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half-day offsite meeting and thdied about her whereabout®oc. 18; Exs. 2, liede Dec.
15; Ex. 30, Van Gorden Deposition (“Van Gordent)9:921. Plaintiff acknowledgethat asof
November 19, 2007, she understood that both Tiede and Van Gorden had concerns about her
performancePl. at 35:17-20. Overall, Van Gorden describes Plaintiff as having ‘fed{&but
identified Plaintiffs commitmento putting the time needed inteetjob of Administrator and
honesy as his main areas obncernVan Gorden at 8:1Q20, 9:2-8.
Plaintiff's Second Principal Phillip Kupczyk

At the end of the 2008/2009 school year, Van Gorden transferred and Phillip Kupczyk
became the PrincipaPl. at 43:12-14; Doc. 19; Ex. 28, Kupczyk Deposititikupczyk”) at
6:20-25. Kupczyk described the professional relationsfitip Plaintiff as “average.Kupczyk at
16:13-14. Kupczyk felt Plaintiff lacked leadership qualities, includingatikty to be a sél
starter Kupczyk at 9:25-10:12; Kupczyk Dec. 12; Tiede Dec.F{#.example, within Kupczyk’s
first few days at HMS, he was instructed to reduce one of two Exceptional Studeati@Gduc
(“ESE”) teachers who had equal seniority. Kupczyk at 11:2-12:12;c&wyip Dec. §4Kupczyk
did not know either teacher yet, so he solicited input from Plaintiff (who overs&vaibhad
been at HMS for three years), and she resporitiddrather not say which one. That's why you
get paid the big bucks, to make those decisidi€pczyk at 10:18-11:4, 12:5-7; Kupczyk Dec.
14.Kupczyk also did not feel supported by Plaintiff, as he received direct reporta fnamber
of teachers that Plaintiff actively undermined him by telling the staff theyadidead to support

his initiatives Kupczyk at 12:13-13:8; Kupczyk Dec. 15; Tiede Dec.K$czyk and Tiede

30n NovembeP9, 2007 Van Gorden issued Ptaiff a Formal Reprimand for this incider@eePl. at 35:2436:7;
Doc. 18,Ex. 3; Doc. 29 1 8

4 Kupczyk was later able to observe both ESE teachers, and one was obstigeslgr Kupczyk Dec. 14In
Kupczyk’s opinion Plaintiff could have easilidentified the appropriate teacher to be reduced, but Kupczyk
believes she refused to do so because she did notomake responsibility for the decisiontoe disliked by the
teachersld.



spoke regularly during the school year, and he shared concerng’&botitf. Kupczyk at
10:23-11:1; Kupczyk Dec. 16; Tiede Dec. Y#de encourageupczyk to try and stay positive
during his first year and work to build bridges with his reeaff. Kupczyk at 13:9-14; Tiede
Dec. 110.
Tiede Plans to Transfer Plaintiff

As the 2009/2010 school year drew to a close, Tiede decided to transfer Plaintiff out of
HMS due to her continued poor performance and failure to improve. Kupczyk Dec. 17; Tiede
Dec. 111. However, before Tiede could meet with Plaintiff to communicate ¢tstote
Plaintiff left work due to complications with her first pregnandy.Tiede chose to foregogh
disciplinary transfer at that time. Kupczyk Dec. §7; Tiede Dec. 711.
Plaintiff's Third Principal Terry Holback

Kupczyk voluntarily stepped down at the end of the 2009/2010 school year due to health
issues (Kupczyk at 7:1-10; Kupczyk Dec. 18), and Terry Holbgglaced himHolback Dec.
12. Plaintiff's first child was born May 29, 2010, and she returned to HMS in August 2010. PI. at
19:10-14, 44:17-45:8.
Tiede Meeing with Plaintiff on August 22, 2010

OnAugust 22, 200, Tiede met with Plaintiff at HM®tdiscuss her performance to date,
along with expectations for going forward. Pl. at 45:10-23; Tiede at 19:25-21:2; Tiedg§lRec
Ex.5. Tiede invited Holback to attend. Holback at 20:7-21; Doc. 19; Ex. 33, Holback Dec. 13;
Tiede Dec. 112. Tiede specifically spoke with Plaintiff about the fact thiatdbdter prior
Principals shared similar types of complaints about her performance Whaébelieved

indicatedthat Plaintiff was not improvingliede Dec. 12.;Holback at 21:5-25; HolbaakcD



13. At that meeting, Plaintifinderstood that Tiede was concerned about her perforr{Rineg
48:13-17), and that her performance would be monitored going forward. PI. at 45:14-18.

As Holback’s first year progressed, Holback started to have samsercs about
Plaintiff's performance, specifically her leadership, which she discussiedwde. Holback at
35:21-36:2; Holback Dec. 16; Tiede at 21:3-16; Tiede Dec. 1112, 13. During the 2010/2011
school yearAssistant Principal of HMS Barbara Marshaho held the 245-day position,
announced her intent to retire in November 2012. Holback Dec. 7. Plaintiff spoke with Holback
on a number of occasions about the 245- day position. PI. at 59:7-21; Holback Dec. 7. Holback
informedPlaintiff that she reli@ more heavily on the 24&ay AP, as they were typically more
experienced (as held true at HMS), and on some days, “it may feel like a 24/7 ¢tiatki
Dec. 17 Holback wanted Plaintiff to understand that the position was not just an increase in
contraced days, but also in responsibilitgl.

In July 2011, Beth Brown became the Executive Director of Secondary Schools,
reporting to Tiede. Doc. 19; Ex. 3grown Dedaration3. Tiede and Brown reconfigured
supervisory responsibility for the schools, and Brown took over HMS. Brown Dec. {3. Brown
and Tiede reviewed and discussed all of the schools in the District, and theyeddivi
Administrators that were of “significant concern([],” one of which was BfaiBrown at 21:11-

25, 23:1-25; Brown Dec. 14; Tiede Dec. 14. Brown visited her schools at the start of the
2011/2012 school year, and when she met with Holback, they discussed Plaintiff's chatlenges
date. Brown at 22:19-25; Browec. 15; Holback Dec. 8.

In particular, @ August 10, 2011, Holback discussed with Plaintiff the expectations of

the 245-day position, a higher level administrative position that would become available i

November 2012. Doc. 2 114. Holback explained that the position requires rouridetke-



avaiability, even mentioning that she regularly contacts the current 245 AP duriaigovecand
after school hourdd. At that time, Plaintiff expressed to Holback her interest in becoming a
principal in the future, and that she would like to add to her fahdilylaintiff did not have set
hours (absent the obvious expectation that she be there with the studentsy ardegted to
exercise her professional judgment on how to get her work done. Holback at 27:20-24, 31:2-18;
Holback Dec. 9.
Pregnancy Inquiry by Principal Holback®

On Septembel 5, 2011 Holbackasked Plaintiff to step out of a candidate interview. PI.
at77:22-78:4Holback Decf34. Once in Plaintiff's office, Holback asked her if she was
pregnantPl. at 77:22-78:14, 168:16-21. Holback’s question was prompted by staff asking her if
Plaintiff was pregnant. Holback at 37:2-22; Holback Dec. R&ntiff told her “no,” and claims
Holback then asked if she was trying, to which she responded she planned to have laitwbther ¢
in August. Pl. at 78:6-14. Plaintiff claims she told Brown about the Holback conversatiog durin
their Decembeb meeting® PI. at 127:21-128:5. Plaintiff did not use the wodistrimination”
when talking to Brown, nor did she allege disparate treatment (PIl. at 127:21-128:Xpeund B
did not perceive the discussias a discrimination complaifBrown Dec.f24. Plaintiff
believesHolback began discriminating against her aftat donversation because she did not
wantto lose an Administrator to medidalave down the roa®iPI. at 80:14-21Plaintiff stated

thefollowing:

5 While the parties disagree asthe timing and exact details of the discussion, both agree a conversatiored.
8 Brown thinks she learned of the Holback conversation during the sBrimgn Dec. 113.

"Brown believes the Holback conversation was appropriate, and the faotérem Plaintiff's rumored
pregnancy irrelevanfccording toBrown, if a Principal hears a rumor from staff that one of her ABeiigy to be
leaving,no matter what the reason, the Principal should investigate and talkA® teout it so if the rumor tsue,
theschool can plan for it. Brown Dec. [1Brown at 34:735:8.

8 Coverage for Administrator leaverisviewed on a caday-case basis, and the District will place an “AP on
Assignment” at a school to cover for almsence where appropriate. Brown D§A.
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Q: And why do you think this wdslisparate treatmenbecause you were

planningto have a child and ultimately became pregnant?

A: Yes.

Q: But why do you think that?

A: Barb Marshall was retiring in November and Ms. Holback knew that if | was

pregnant and leave at the same time, she would be down two assistant principals.

Q: So this is simply a timing issue []?

A: Yes.

Q: And that’s the only reason you think this treatment was due to the fact you

wereplanning to have a child and ultimately became pregnant?

A: Yes.
Pl. at 219:8-24.
First Notice of Performance Concerns

On September 20, 2011, at 7:00 p.m., Plaintiff approached Holback at a school event and
told her she was going to leave work the next morning in ordee&s an alarm company at her
house. PI. at 50:4-51:2; Doc. 18, Ex. 4. Holback asked Plaintiff to meet her the next morning
before she left, which did not happen. Holback Dec. 110, 11. Holback was concernatkthat,
alia, Plaintiff scheduled a non-emergency personal appointment during the schag\asonly
15 hours’ notice, disregardée@rmandatory work meeting, and did not meet viaénprior to
leaving thatmorning. Doc. 18, Ex. 4dolbackDec. 1110, 11Plaintiff agree that Holback’s
request for advance notice of her intenbéoabsent was “absolutely” fakl. at 54:19-55:7.
Holback met with Plaintiff later in the day &@eptembeR1, at which time Plaintifasked

Holback to ask other Principals about what they expected from their AR$5816-58:15.
Holback did as Plaintiff asked, and she spoke with Brown and five other Principals wéd agre
with Holback’s expectationdBrown Dec. 16; Holback Dec. f13olback met with Plaintiff the
next day and told her that she spoke with other Principals and they confirmed her exjgectat

were in line with their ownPl. at58:16-59:6, Ex. 5; Holback Dec. {1héreafterPlaintiff

received fronHolback, the job description for the AP position (Ex® &)png withthe Florida

9 The description notes “extended hours beyond the regular school day megusnfly required.” Pl. EX6.
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Multidimensional Leadership Assessment (“FMDAatrix. Pl. at 62:7-11, 21-63:19-20, Ex. 5
Holback Dec. 114. Finally, Holback informed Plaintiff that per her requestkly
administrative meetings would be schextufor Mondays from 3:08:00.Ex. 5 Brown Dec. {6;
Holback at 32:10-33:2, 33:5-8; Holback Dec. 114.
Brown Warns Plaintiff About Non- reappointment

On November 9, 2011, Holback notified Plaintiff that Brown would be meeting with
them onDecemler 5. PI. at 64:9-15, Ex. @n DecembeBb, Brown, Holback and Plaintiff met at
HMS, and Brown summarized the meeting in a formal correspondence which Pégneis is a
“pretty close” description of what happened. PI. at 65:6-66:1, Ex. 11. Brown assigned Bimensi
5.0 (Communication) on the FMLKatrix to Plaintiff, so she could be evaluated throughout the
year on it, and specifically, on the sdimrension ofwhether “the leader actively listens and
analyzes input and feedback,” where Brown sc&fathtiff as “unsatisfactory’ Ex. 11; Brown
Dec. 18.In her correspondence, Brown warned Plaintiff that if her “performance does not
improve, | will recommend to the Superintendent that your contract not be reneWwedlaise
of this school year.” PI. at 73:12-17, Ex. QnJanuary28, 2012, followtp meetings with
Brown were scheduled for 2/23, 3/22, 4/26 and 5/24. DgEA®. Brown and Holback met
with Plantiff on March 22 as scheduled. PI. at 107:25-108x7,14; Holback Dec. Y2attached
Ex. D. Plaintiff admits that as of Mar¢gBhe"“didn’t go out of my way to be friendlyith
Holbackor Marshalland only communicatiwith Holbackvia email. Pl. at 234:7-236:1, 236:9-
13.

In March 2012, Holback agned Plaintiff FCAT testingPl. at 216:3-9, 218:2-4;

Holback Dec 121; Holback at 48:4-18akghall helped train PlaintifPl. at 216:16-18, 217:8-



12; Holback Dec. §2I'he 245-day AP typically ran FCATHowever,Plaintiff viewed this
assignment as a punishmeplk. at76:13-77:10In late March, after FCAT testingpncluded,
Plaintiff told Holback she was pregnant with her second child. PI. at 191:16-21.
SecondNotice of Performance Concerns

On April 26, 2012, Holback issued Plaintiff a conference summary to docimegnt
conversation that day; the information was formalired a Second Notice of Fermance
Concerns dated May RI. at97:5-18,Ex. 11, 14; Holback Dec. f2&ttached K. E. In addition
to reviewing the fact that Plaintiff was at lunch duringcheduled conference call, Holback
expressed her serious concerns about her oversight of the Emotionally ancdiid¥isabled
(“EBD”) unit. PI. at97:19-98:25Ex. 11; Holback Dec. {122-25. Plaintiff admittedly approved
lesson plangor the EBD classroom that were deficient in a number of critical respdctd
98:15-100:18Ex. 11; Holback Dec. f2Plaintiff also admits thathe movies and violent video
games that had been in the classroom were inappropriate, but contends that she did not know
about them until Holback told her. PI. at 101:3-9; Holback Dec. 125.

The Second Notice also concerned Plaintiff’'s decision to platgdant that was a
behavioral problem (six referrals) in the office as a helper11; Holback Dec. 12®laintiff's
decision violated Florida &partment of Educatioguidelines because the student was below
grade leveland Plaintiff removed her from two periods of Read 180. PI. at 102:7-1@k14,
11; Brown Dec. 111; Holback Dec. 28though Plaintiffmade the decision in conjunction
with non-administrative staff membershe was the only one with authority to make the decision,
which she adits. Pl. at 104:1-14; Brown Dec. {11; Holback Dec. fi2te Second Notice
attributes this statement to Plaintiff:

It doesn’t matter what | doecause it will never please you. You are on a witch
hunt and looking for things to use against me. You are purposely overloading me



with work so that | cannot get everything accomplish&m have never liked me
and just want to get me firéd.

Ex. 11.Plaintiff admits shémight have saidomething to that effe¢tPl. at 104:15-25.
Third Notice of Performance Concerns

The Third Notice involved Plaintiff's poor organization of HMS’s athletic banquet on
May 17, 2012. Doc. 1&Xx. 16. Because Plaintiff said tHeanquet was ready to go, Holback
voluntarily offered to cover it for hePl. at108:23-109:7, 111:12-23, B, 16; Holback Dec.
126. There were numerous problems with the banquet, including Plaintiff's failure tderovi
seating assignments until just before the ewtntlents misladded or left out of the Program,
and nocertificates for the girls’ basketball teamhich made some parents upset. PIl. at 109:9-
110:21, 111:24-113:10, PI. Ex. 16; Holback at 45:20-46:20; Holback DedPKiztiff admits
she could have done a better job. PI. at 113:3-10, 244:1THER.same aly, Plaintiff verbally
notified Holback and Marshall that she would need to have her workweek restricted to 40 hours
per weeklbecause she was getting swollen from her pregnancy. PI. at 113:14-114:8; PI. Ex. 17.
Holbackexpressed concern because Plaintiff wdreduled to chaperone Saturday night's Grad
Night field trip toOrlando and offered to have somebody else cover it. Pl. at 117:10-117:16,
118:2-10; Holbaclbec. 129.0f her own choosing?laintiff attened Gradnight, despite the
work restrictionsPI. at 1161-18.
Plaintiff's May 21, 2012 meeting

OnMay, 21, 2012°, Brown, Holback, and Plaintiff held another regularly scheduled
meeting.Pl. at 120:20-121:2, PIl. Ex. 18; Brown Dec. 16; Holback Dec. {31. During the

meeting, Plaintiff stated that shigad no idea” how to improve her relationship with Holback,

0'while the original date for this meeting had been 5/24, it was rescdgduié21 sometime before 5/16. Holback
Dec. 30 attached Ex. G.
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andstated thaBrown did not listen to her and routinely sided with Holback. PI. at 123:23-125:9;
Brown Dec. 117; Holback Dec. {3IhereafterpPlaintiff disagreed with Holback’s version of
events to which Brown asked “are you calling her a liar?” and Plaintiff respondédifwet’s
the way she was told and that's the way she believes, then | gu@sdt 123:23-124:14;
Brown Dec. 118; Holback Dec. 38rown ended the meetirearly. Brown Dec. 118Brown at
40:12-41:14. In Brown’s opinion, Plaintiff's attitude had become so negative and her work
performance so poor, the HMS Administrative team could not operate effectiveliyy aurn,
the school was going to suffer. Brown Dec. 14 alsdBrown at 40:12-41:14.
Plaintiff is R eassigredto District Office and Her Appointment is Not Renewed

Brown immediately met with Tiede to discuss what had happened duriiMpthe
meeting'? Brown at 40:12-41:14; Tiede at 23:20-24:10. Braecommended removing
Plaintiff from HMS immediately and that her contract not be renewed; Tiegdedgs did then-
Superintendent Fiorentin&x. 18; Brown at 40:6-11, 50:16-22; Brown Dec. 119; Tiede at
23:8-24:19; Tiede Dec. 1115,16. Brown and Tiede did not confer with, or seek input from,
Holback with respect to either decisi@rown Dec. {19; Holback at 57:18-58:10, 59:17-
60:1.

OnMay 22, 2012Plaintiff met with Brown and Tiede at the District Office, and Brown
informedher that she would be traesfed to the ESE Department at the District Office for the
remainderof her contract, she would not be reappointed once it expired, and she would instead

be placed iran instructional positiof PI. at 125:10-126:4, 131:20-23, 134:4-7, 177:17-23

11 Plaintiff feels that this was taken coftcontext. Pl. 124:8®.

2 Brown had kept Tiede apprised of her efforts with Plaintiff througlive school year. Brown Dec. 119; Tiede
Dec. 115.

13 The District's policy for Reassignments of Administrators (Nb130.01) states that “administrators may be
reassigned to any position for which they are qualified in orderetet the needs of the Board.” Kuhn Declaration at
16, attached Ex. F.
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Brown Dec. 120; Tiede Dec. 1see alsoEx. 18.Plaintiff reported to th&SE Department at
the District Office for the remainder of her contralet. at 131:23-132:9, 133:21-134Bnere
wasno changén title, pay or benefitsPl. at140:10, 177:2-6; Brown Dec. 120. The whirkhe
was assigned was taken directly from otBapervisors in the Department. Brown Dec. 120.
From this point forward, Plaintiff did not have any additional significant intemetith Brown,
Holback or Tiede. PI. at 132:12-20.
Plaintiff is N ot Selected forL ateral PositiongdRemoved from Rool:

For the 2012/2013 school year, Plaintiff was assigned to River Riafge School as a
VE teacherPl. at 134:13-135:3. In June 2012, Plaintiff applied for a VE and/or support
facilitation positiort® at Land O’Lakes Higischool (a lateral move) and learned that she did not
get theposition on or around June 25, 2092PI. at136:22-137:4, 140:4-17, 285:5-12, Doc. 18;
Ex. 2. Plaintiff also applied for two or three VirtuBducation positions between December
2013 and March 2014 which were also lateral moves that she did not get. PI. at 151:1-5, 151:13-
14,152:18-24, Doc. 18; Ex. 22, 23.

In July 2012 Plaintiff wasinformed thats a result of the performance concernslduhat
to her non-reappointment, she was remdvewh the Assistant Principal Pool and would be
eligible to reapply starting with the 2014/2015 school year. Dgd&e4.81; Brown at 8:9-25;
Brown Decf22 Tiede at 24:20-25:15iede Dec. 1®Rlaintiff believes this is aexample of
discrimination.Pl. at 135:19-136:1®laintiff is not aware of any AP that returntedthe AP

pool after being removed from the position for performance. Pl. at 144:25-Dt& eligible,

14 pjaintiff did not likethe reassignmenkl. at 177:79.

15 pjaintiff claimsthatthere were two positions (VE/EBD English teacher and support facitijatt. at 138:9
139:2.

16 Plaintiff identified three potentially successful candidates for the twitigrus she claims at are issue. PI. at
140:1823.
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Plaintiff appled for the pool in April 2014. PI. at 153:15-19, 213:17-25. Following a blind
scoring process, Plaintiff’'s application ranked 41 out of 48 applicants, and she did nohenake
pool. Doc. 19-7; Ex. 32, Joel Di Vincent Dec. fHintiff believes this was discriminatioRl. &
154:25-155:13, 282:23-283:3.

School Board PRlicies

The School Board has policies in pldbat prohibit discrimination and retaliation, along
with a complaint procedure, adiministrators can alseegister a complaint with Employee
Relations, any Assistauperintendent, or the Superintendent. Kuhnd@ation(“Kuhn Dec.”)
atf5attachecEx. E; Tiede at 22:18-2%laintiff is aware of andnows how to find the policies.
Pl. at 160:20-161:1; 161:7-11. Other than talking to Brown about the Holback conversation,
Plaintiff admits she “didn’t try” t&womplain about her claim of discrimination to Employee
Relations!’ any AssistanSuperintendent, the Superintendent or any other supervisor or
manager; shdid discusst with teachers at HMSI. at 126:9-22, 127:18-129:3, 129:19-130:20.
Plaintiff did not raise any allegatimoof discrimination during the May 22mdeeting when she
was told she would be transferred and not renewed. Pl. at 126:1-12.

Plaintiff 's First Charge:

OnMay 18, 2012, the School Board received a Notice of Charggsafimination from
the EEOC (“Notice”) for Charge No. 846-2012-48965. Kuhn Dec. {3; Doc. 19-9Tbeb5.
Noticeindicated that Plaintiff had filed a charge, but it didinctude the charge itself, and it
stated,’no action is required at this timdd. OnMay 29, 2012the School Board received

another Notice (Doc. 19-9, p. 6), this one dated May 23, and this time, it included a charge of

17 Plaintiff never made report to Employee Relations because she “didn’t feel comfortable,” exgghtshe did
not know anybody that had ever made a report to Employee Relations, and lwer wpsbased only on “things
[she had] heard.” Pat127:18129:3.
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discrimination signed by Plaintibn May 20, 201Z“the First Charge”)Kuhn Dec. 3 attached
Ex. B. In the First Charge, Plaintiff alleges that she was discriminated againg badils of sex
(female), in violation of Title VII of the Civil Rights AcDoc 19-9, p. 7.

Plaintiff's Second Charge:

OnJuly6, 2012, the School Board received notice of a sechatfje otdiscrimination
from the EEOC, Charge No. 51-2012-02038, which Plaintiff signetutyiv, 2012(“the Second
Charge”).Kuhn Dec. 14. The School Board received the actual charge on July 18,l@012.
herSecond ChargéPlaintiff complains that the Board retaliated agaimestfor filing her First
Charge with the transfer, non-reappointment, and assignment to a teaching pokitbn, w
Plaintiff contends happened day 22.18 PI. at 178: 13-16, PI. Ex. 24; Kuhn Dec. 14. Holback
did not learn of the First Charge until after Plaintiff had been removedHid®. Holback Dec.
137. Employee Relations notified Brown and Tiede about the Notice (that did not itlt@ude
First Charg) on or about May 18. Brown Dec. 121; Tiede Dec. 18.

Plaintiffs Complaint asserts four count&xsandpregnancy discrimination under Title
VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000&itle VII”), as amended by the
Pregnancy Discrimination Act of 1978 (“PDA”), and the Florida Civil Rights Ad382, Fla.
Stat. 760.01 (“FCRA”) (Counts | and Ill); and retaliation under Title VIl andAGRA (Counts
Il and IV). Doc. 2. Defendannow moves for summary jgahent on all claimsnd to strike

Plaintiff's untimely filed exhibitsDocs. 17, 28.

18 plaintiff compains that a newspaper printed a story about her First Charge (Pl. at-178:93PI. Ex. 24), but
admits that her husband, not thefendantcontacted the paper and asked them to do a story, that she willingly
participated in an interview with the reporter, and during that intengeefold the reporter about her claims. PI. at
178:1012, 179:14180:11.
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I. LEGAL STANDARD

Summary judgment is appropriate when the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, showighergenuine issue
as to any material fact and that the moving party is entitled to judgmemhaises of law. Fed.
R. Civ. P. 56(c)Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). The moving party bears the
initial burden of stating the basis for its motion and identifying those portions oktoedr
demonstrating the absence of genuinaassof material factCelotex 477 U.S. at 3231ickson
Corp. v. N. Crossarm Co357 F.3d 1256, 12580 (11th Cir. 2004). That burden can be
discharged if the moving party can show the court that there is “an absenadeoftewio support
the nonmovingarty’s case.”Celotex 477 U.S. at 325.

When the moving party has discharged its burden, the nonmoving party must then
designate specific facts showing that there is a genuine issue of materiatifatt324. Issues
of fact are “genuine only if a reasonable jury, considering the evidencepremdd find for the
nonmoving party,” and a fact is “material” if it may affect the outcont@®suit under governing
law. Anderson v. Liberty Lobby, Inc477 U.S. 242, 2489 (1986). In determining ether a
genuine issue of material fact exists, the court must consider all the evidetheelight most
favorable to the nonmoving partyCelotex 477 U.S. at 323. However, a party cannot defeat
summary judgment by relying upon conclusory allegatid@ee Hill v. Oil Dri Corp. of Ga.198
Fed. App’x 852, 858 (11th Cir. 2006).
II. DISCUSSION

1. Defendant’sMotion to Strike
Defendant filed avotion to Strike Plaintiff's untimely filed exhibits(Doc. 28), to which

Plaintiff did not respond. On November 29, 20B&intiff filed aresponse in oppositico the
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Motion for Summary Judgmenthich citedto variousexhibits Doc. 24.The exhibits were ot
attached to the response. On December 12, 2016, Defendant filed a reply in support biits Mo
for Summary ddgment in which it pointed out that Plaintiff had failed to file any exhibits with
its response. Doc. 25Three weeks lateand without obtaining leave of CouRlaintiff filed the
exhibitsreferencd in the responseDoc. 27. In factPlaintiff filed the exhibitsas a “Notice’
indicating that the exhibitsvere inadvertently not filed with the responséthout further
explanationld.

“When an act may or must be done within a specified time, the court may, for goed caus
extend thetime.” Fed. R. Civ. P. 60rdinarily, “[w]hether a motion was filed timely and is
appropriate under a pretrial order is a guesleft to the district court’'s discretidhPerez v.
Miami-Dade Cty. 297 F.3d 1255, 1263 (11th Cir. 200Previously Plaintiff was granted a ten
dayextension to respond to Defendant’s Motion for Summahych was due bjWovember 28,
2016.Doc. 23 Plaintiff filed her espons®n November 29, 2016, one day laadthe supporting
documents on January 3, 2017. Docs. 24, 27.

Plaintiff's late filing does not comport with this Court’s Scheduling Orties, Federal
Rules of Civil Procedure and/or Middle District of Florida Local Rule 3.0Rintiff did not
seek leave of court or provide a sufficient explanation for #laydin filing the exhibits in
opposition to Defendant’s motion. Defendant maintaitsy alia, that Plaintiff's untimely filing
of the exhibits is prejudiciallhe Court agrees. Defendant filed a timely reply in support of its
motion on December 12, 2016. Because Plaintiff’'s exhibits had not beeniril&g, reply,
Defendantcould only address the exhibits in a general manner. Defendant was lefs$soagae
speculate as to the specifics of the exhibiiser careful consideratiorthe Court will gran

Defendant’'s Motion to Strike Plaintiff’'s untimely filed exhibi®laintiff has failed to establish
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good cause or excusable neglect for the untimely filgee King v. Chubb & SpiN0.8:10cv-
2916-T24AEP, 2013 WL 523202, at *2 (M.D. Fla. Feb. 12, 2qi8}imely filed exhibits stricken
where plaintiff did not seek leave of court and failed to provide a sufficient exiplahar the late
filing). Defendant’s Motion to Strike will be granted.

2. Defendant’s Motion for Summary Judgmetit

A. Title VIl /[FCRA?Z° (Counts | and I1I)

“The Pregnancy Discriminatiokct makes clear that Title VK prohibition against sex
discrimination applies to discrimination based on pregnanéyhg v. United Parcel Serv., Inc
135 S. Ct. 1338, 1343, 191 L.Ed. 2d 279 (20¥#)enanalyzing pregnancy discrimination
claims, the Court uses the same type of analysis that is used for sex detaimuiiaims.
Armstrong v. Flowers Hosp., In@3 F.3d 1308, 1312-13 (11th Cir. 199¢@e alsdHamilton v.
Southland Christian Sch., In&80 F.3d 1316, 1320 (11th Cir. 2018)plaintiff alleging a claim
of pregnancy discrimination must show that her employer intended to discrimgaatest her
because of her pregnandg. at 1313. She may make that showing using either direct or indirect
evidenceld. Direct evidence of discrimination is “evidence which reflects a discriminatory o
retaliatory attitude correlating to the discrimination or retaliation complained okby th

employee” ad “that, if believed, proves the existence of a fact without inference or

19 As an initial matter, the Court notes that Plaintifesponse in opposition fails émlequatelyprovide pinpoint
citations to the pages and lingfsthe record suppting each material fact” agquired by this Court in the
Scheduling OrdeiSeeCMSO; Doc. 11 (stating that “[g]eneral references to a deposition are irza€g)j$ee also
Rule 56 (c)(1), Fed. R. Civ. P.

20The Florida Supreme Countled that “discrimination based on pregnancy is subsumed within théoiahin

the FCRA against discrimination based on an individwsas” Delva v. Cont’ Grp., Inc.,137 So. 3d 371, 375 (Fla.
2014)(internal quotation marks omittedjVhen consideng claims brought under the FCRA, Florida courts look to
decisions interpreting Title VISee Harper v. Blockbuster Entm’t Cqra39 F.3d 1385, 1387 (11th Ci998)
(“Florida courts have held that decisions construing Title VIl are egipk when considering claims under the
Florida Civil Rights Act, because the Florida act was patterned afterVitl'). Thus, where a plaintiff is unable to
maintain a claim under Title VII, she cannot maintain a claim based on the saduetconder the FCRAd. at
138990.
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presumption.’Wilson v. B/E Aerospace, In876 F.3d 1079, 1086 (11th Cir. 2004) (alterations
and quotation marks omitted). Indirect evide is circumstantial evidend&/right v. Southland

Corp.,187 F.3d 1287, 1293 (11th Cir. 1999).

There is more than one way to show discriminatory intent using indirect omatantial
evidence. One way is through the burdifting framework set out iMcDonnell Douglas
Corp. v. Greend411 U.S. 792, 93 S. Ct. 1817, 36 L.Ed.2d 668 (1973);Tands Department of
Community Affairs v. Burdind50 U.S. 248, 101 S. Ct. 1089, 67 L.Ed.2d 207 (1981). Another
way is “present[ing] circumstantial evidence that creates a triable issue angdem
empbyer’s discriminatory intent.Smith v. LockheeMartin Corp.,644 F.3d 1321, 1328 (11th
Cir. 2011). A triable issue of fact exists if the record, viewed in the light mastafale to the
plaintiff, presents enough circumstantial evidence to raise anaaleanference of intentional
discrimination.Id. If the plaintiff presents enough circumstantial evidence to raise a reasonabl

inference of intentional discrimination, her claim will survive summary judgnhent.

According toPlaintiff, HolbacKs disciminatory actions are as follow§l) being assigned
to FCAT testing (PI. at 216:7}2) being asked to arrange one presentation for the reading teachers
when she did natupervise that departmefl. at 82:1116); and (3 Holback’s failureto track
Plairtiff down onone occasion wheshemissed an important call (Pl. at 82:23:1) 2 In addition,
Plaintiff maintains that(1) Holback was “annoyed” when married employees asked for a day off
to move their children to college (although Holback gave them the day off and theypstillor
HMS) (Pl. at 170:18.716, 171:22172:1), (2) Holback looked “inconvenience[d]” when a teacher

requested a hatlay to babysit a grandchild (although Holback granted the request) (PIl. at 171:7

21 Holback did in fact radio Plaintiff in order to remind her of the @dleDoc. 1811; Ex. 11.
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21); and @) Holback “made memdn” that a job candidate’s children were often sick (although
Holback hired that candidate). PIl. at 172:14-173:11.

1. Plaintiff has failed to establish direct evidence of pregnancy discrimination

Defendant arguehat Holback’s inquiryegardingPlaintiff’'s possible pregnandpr

planning purposes is not dit evidence of discriminatioRlaintiff did not address this issue in
herresponse in opposition. The Court agrees with Defendanirt€in this circuiand others
have found that an inquiry similar Holback’s was not direct evidenoédiscrimination See
TorresSkair v. Medco Health Sols., In895 Fed. App’x 847, 852 (11th Cir. 2014) (finding no
direct evidence even after comments that the pregnant plaintiff was “mdbdgryional,” and
that her pregnancy/medical restrictions were affecting her produdtioogk v. Cmty. Health
Partners of Ohio, Inc400 F.3d 466, 471 (6th Cir. 2005) (ruling that supervisor’s question as to
whether the plaintiff was pregnant or intended on having more children was noedidsnce
of discrimination);Laderach v. U-Haul of Northwestern Oh)7 F.3d 825, 829 (6th Cir. 2000)
(noting that direct evidence of sex discrimination consisted of testimony thatidefestated
that he would not promote plaintiff because of her sex and did not want plaintiff to ahewer t
telephone hotline because “women are not mechanicallyatli Having determined that
Holback’s inquiry is not direct evidence of discrimination, the Court will now conduct the

McDonnell Douglasurden-shifting analysis.

2. Plaintiff has failed to establish a true comparator
In order for Plaintiff “b establisha prima facie claim of pregnancy discrimination under
Title VII, a plaintiff must establish that: he isa member of a protectegtoug 2) she was
qualifiedfor her position; 3) sheuffered aradverse employment action, and 4) employment or

disciplinawy policies were differently applied to heDuChateau v. Camp, Dresser & McKee, Inc.,
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713 F.3d 1298, 1302 (11th C2013). In determining whethemployment or disciplinary policies
were differently applied to hea “comparatdris used.Wilson v. B/E Aerospace, In876 F.3d
1079, 1091 (11th Cir2004). However, “he plaintiff and the employee she identifies as a
compar&or must be similarly situated all relevant respectsld. “The comparator must beearly
identical to the plaintiff to prevent ods from seconduessing a reasonable decision by the
employer.”ld. “Deficient job performance remains a adiscriminatory basis on which employers
may make employment decisions, so long as performance standards areeapald’ Torres
Skair v. Medo Health Sols., Inc595 Fed. AppX at854.

Here, Defendant argues thhée fourth element has not been satisfied. Defendant
maintains that Plaintiff has failéd name a comparatand/or provide any evidence about that
comparator’'gisciplinaryhistory. Defendansubmits thathe only possibleompar#or is
AssistantPrincipal Marshall But according to the Defendant, Plaintiff Haged to offer any
evidence aso Marshall’s disciplinary historyPlaintiff did not address this argument in her
response in opposition. And upon careful review of the record, the fGalgthat Plaintiff has
not preseradsufficient evidencéo demonstratéhat similarly situated employeasamely
Marshall,weretreated differently?? As such, Plaintiff has faileatsatisfy the fourth elemeirt

orderto establish a prima facie claim of pregnancy discrimination

3. Plaintiff has not established pretext
Even if Plaintiff could state prima faciecase, the School Boahésprovided a
legitimate, nordiscriminatory reason for its decision to transfer and demote Plaintiifitifia

performance as an AP has been below average since the day she got the pbsdugh three

22 |n fact, Plaintiff has not presented any evidence of a coatgra Instead, Plaintiff contendlsat she has sufficient
non-comparison circumstantial evidence to raise a reasonable inference of ingkdiarimination
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Principals and two District Administrators, Plaihtontinued to underperfornAs early as Van
Gorden in November 2007, Plaintiff understood there were concerns about her perforinance. P
at 35:17-20. Tiede reminded her again in August 2010, and Plaintiff claims she understood. PI. at
48:13-17.In between these acknowledged wargs, Plaintiff so underperformed another
Principal (Kupczyk), that Tiede was prepared to transfer her at the end of the@@8¢hool
year. Kupczyk Ded7; Tiede Decf11. By July 2011, Plaintiff was a “significant concern’ fo
Brown and Tiede, and one of only five Administrators in the District that earreeddsignation.
Brown at 21:11-25, 23:1-25; Brown Dec, 4ede Dec. Y14And indeed, some of this occurred
before Plaintiff had any children, and all of it occurred before the Holback cativersihe
record further reflects that Holback issued Plaintiff three detaile@oof Performance
Concerns throughout the 2011/2012 school year, one of which preceded Plaintiff’s
announcement that she was pregnant with her second child, all of which provided sptailéc d
of the performance deficieres that prompted the NotgePl. at 54:19-55:7 (1st Notice), PI. at
97:5-102:6, 104:15-25 (2nd Notice), PIl. at 113:3-10, 244:10-13 (3rd Notice)). Iilaidiff
admits to having engaged in the behaviors captured in each Ndtice.

Here, theSchool Board haslearlyestablished a legitimate, naiiscriminatory reason
for Plaintiff's transfer and nereappointmentSeeTorresSkair,595 Fed App’'x at854
(affirming summaryudgment where the plaintiff received notice of performance deficiencies
prior to notifying employer of pregnancy, even though termination occurred afifgcatimtn).
And as previously note@dnce a defendant articulates a legitimate -disgriminatoryreasorfor
its actionsthe plaintiff then must show that the defendant’s reason was preté&ttaginan v.
Al Transp.,229 F.3d 1012, 1024 (11th Cir. 2000). However, Plaintiff does not rebut and/or

directly address the pretessuein her responseéis a result, Plaintifhasfailed toshow that
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Defendant’s reasofor taking employment action wasetextual Slater v.Energy Servs. Grp.
Int’l Inc., 441 F. App’x 637, 640-41 (11th Cir. 2011) (noting thlaintiff failed to showpretext
where she “wasounseled about her absences before she announced her pregnasicg, and
failed to show that her performance issues and [the defendants’] concerns abogstiesserily

began after her pregnancy announcement”).

4. Plaintiff has failed to present sufficient circumstangaidence to establish
a prima faciecasewithout a comparator
Plaintiff maystill survive summary judgment by presenting sufficient circumstantial

evidence to raise a reasonable inference of intentional discriminidaamlton, 680 F.3dat
1320. A triable issue of fact exists if the record, viewed in the light most favocetble t
plaintiff, presents enough circumstantial evidence to raise a reasonal#edetd intentional
discrimination.ld. Plaintiff must present “a convincing nais of circumstantial evidence that
would allow a juror to infer intentional discrimination by the decisionmaka&rckheeeMartin

Corp., 644 F.3d at 132&itations omitted).

Here,Plaintiff argues that her claishould survive summary judgmergcause she can
present enough circumstantial evidence to raise a reasonable inference ohaltentio
discrimination Plaintiff contends that her positive performance evaluations, letter of
recommendation from Van Gorden, and timing of the written pedoo® concerns raise a
reasonable inference of intentional discriminafid8he maintains that the first indication of

“performance concerns” occurrafter she returned from having a child and voiced her desire to

23 plaintiff's positive performance evaluations and letter of recommenmd&tm Van Gorden are among the
exhibits stricken by the Court as untimely filed
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have another. Next, Plaintiff points out that prior to her return from maternity &ee had

years of positive performance.

A sudden downturn in an employer’s performance reviews could raise an inference of
pretext.Smith v. Allen Health Sys., In802 F.3d 827, 834 (8th Cir. 200Brewer v.Quaker
State Oil Refining Corp72 F.3d 326, 331 (3d Cir. 1995) (noting that “the nonmovlampff
must demonstrate such ‘weaknesses, implausibilities, inconsistencies, amo&seior
contradictions in the employarproffered legitimate reason fiss action that a reasonable
factfinder could rationally find them unworthy of credence, and hence intehthamployer did
not act for [the asserted] naliscriminatory reasons) (citation omitted)Hutson v. McDonnell
Douglas Corp.63 F.3d 771, 779 (8th Cir. 1995) (stating that “demonstration of competence may
serve as evidence of pretext when an employee is discharged for incompetaeal3p
E.E.O.C. v. Navy Federal Credit Uniof24 F.3d 397, 408 (4th Cir. 2005) (notitmgitrecord
evidence dmonstrating that a plaintiff's supervisors “were pleased with her ovelpall j
performance and that her opposition to terminate [one of her subordinateje actual basis

for her dischargé).

On the other hand, where an employer provides legitimate reasons for more recent
negative reviews, mere evidence of past good performance does not demonstitade that
employer’s legitimate nediscriminatory reasons cannot be belieidir v. Atlanta
Gastroenterology Assaates, LLC CIVA 105-CV-2811-TWT, 2007 WL 2001769, at *12-13
(N.D. Ga. July 3, 2007Erickson v. Farmland Indus., InQ71 F.3d 718, 729 (8th Cir. 2001)
(noting that “[a]n employer may choose to rely on recent performance moréytikamnipast
performance”); Roberts v. Separators, Ind.72 F.3d 448, 453 (7th Cir. 1999) (concluding that a

single positive review and raise ten months prior to the adverse action does not preieate
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in the face of evidence that the employee had a bad attitude on a number of speaittesst
occurring after the raise and reviewhdeed, courts have held that past positive performance
evaluations and “suspicious timing” of an adverse employment action arediesiffo
demonstrate aitible issue of discriminatiomlair, 2007 WL 2001769, at *1Zrickson v.
Farmland Indus., Inc271 F.3d 718, 729 (8th Cir. 200%ge alsdHenderson v. Waffle H., Inc.,
238 Fed. App’x 499, 502 (11th Cir. 2007) (unpublished) (finding no error in the district court’s
conclusions thalaintiff failed to establish prima faciecase of sexual harassment or

retaliation);

Plaintiff also relies on the EEOC’s determination of reasonable causedlaa@f
intentional discriminatios” The Court has discretion to determine how much weight to afford
the EEOC’determination of reasonable cause for discrimination and retalidtssily v. Tampa
Gen. Hosp.814 F. Supp. 1069, 1071 (M.D. Fla. 1998ncaid v. Bd. of Trs., Stillman College,
188 Fed. App’x 810, 817 (11th Cir. 2006) (unpublished) (rejecting the plaintiff’'s contention that
the EEOC determination raised a genuine issue of materialdatgee, Horne v. Turner
Constr. Co.136 Fed. App’x 289, 292 (11th Cir. 2005) (unpublisi&d)ding that the district
court should have taken into consideration in the summary judgment proceeding the EEOC'’s
finding that there was reasonable cause to believe that discrimination ocecuttbatathe court
erred by failing to do sdrowell v. Belbouth Corp.433 F.3d 794, 800 (11th Cir. 2005) (noting
that “on motions for summary judgment, we may consider only that evidence which can be
reduced to an admissible form.The Court has not considered Plaintiff's EEOC Letters because

they were stricke. Even if they had not been stricken, The EEOC Letters of Determination

24 The EEOC's Letters dbetermination are among the exhibits stricken by the Court as untiiteelyThe Court
will not rely on these letters anthereforethey provide no evidence of intentional discrimination.

24



would not be sufficient evidence, on the record before this Court, to defeat Defendaitt's mot

for summary judgment.

Here,Plaintiff’'s conclusoryallegations of intentionaliscrimination, without moregre
insufficient to raise an inference of pretexidbr intentional discriminatiarGrigsby v. Reynolds
Metals Co.821 F.2d 590, 597 (11th Cir. 198Defendant has offered extensive evidence of
legitimateandnondiscriminatory reasons for gsnploymentctions.See e.gTiede Dec. 15
Doc. 18; Reprimand Ltr., Ex. 3 (November 2007@¢ting topics included Plaintiff's work ethic,
honesty, commitment to her job, and communication, among cdheerns)Ex. 11; Brown
Dec. 18(December 5, 2011 meetimdnere Brown scored Plaintiff as “unsatisfactdyyVan
Gorden at 8:10-20, 9:2-8 (Van Gorden describes Plaintiff as having “potential” bufigdenti
Plaintiffs commitment to putting the time needed into the job of Administraidhanesty as
his main areas of conceyn.Doc. 18, Ex. 4; Holback Dec. 1110, 11 (September 20, Z6irs)
Notice of Performance Concerng)glback was concerned thatter alia, Plaintiff scheduled a
non-emergency personal appointment during the school day, gave only 15 hours’ notice,
disregarded her mandatory work meeting, and did not meet with her prior to ldwating t
morning); Ex. 11; Holback Dec. 1122-25&cond Notice of Performance Concerns dated May
4, 2012) (Plaintiff was at lunch durirsgscheduled conference call aidlback expressed her
serious concerns about her oversight of the Emotionally and Behalaw Disabledunit and
placement of behavioral problem student in the office as a helper); Doc. 18; Ex. toNdtwe
of Performane Concerns) (Poor organization of HMS’s athletic banquet on May 17, 2042). T
record is clear thalaintiff's poorperformanceébegan prior to her pregnancy and continued
throughout her time at HMS. Moreov@aintiff's characterizatiothather“reviews” were

positive isalso belied by the recar8eeDoc. 19, Ex. 30, 8:10-20, 9:2-8 Tiede Dec. 12.;
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Holback at 21:5-25; Holback Dec. B€de specifically spoke with Plaintiff about the fact that
both of her prior Principals shared similar types of complaints about her perfornmaiate
Tiede believed indicated that Plaintiff was not improyinimdeed the recordeflectsthatthe
School Boardepeatedlyattempedto coach Plaintiff in order to improve hgerformancebut

Plaintiff continued to underperform.

Plaintiff has failed to establishpima faciecase of discrimination under tcDonnell
Douglasburden-shifting analysis. Additionally, Plaintiff has not shown that the Deféadant
reason for its employment amt was pretextual. Likewise, Plaintiff has failed to present enough
non-comparison circumstantial evidence to raise a reasonable inference of irtlention
discrimination. .As no genuine issues of material fact exist, Defendant is etttijletyment in

its favor as a matter of law as to Counts | and Il of the Complaint.

B. Retaliation (Counts Il and V)

“To establish a prima facie case of retaliation under Title VII, a plaintiff nst $hat
() [s]he engaged in statutorily protected expression; (2¢ [@liffered an adverse employment
action; and (3) there is some causal relation between the two e@imtsted v. Taco Bell
Corp.,141 F.3d 1457, 1460 (11th Cir. 1998jitle VII retaliation claims must be proved
according to traditional principles of bidgr causation....Univ. of Tex. Sw. Med. Ctr. v. Nassar
133 S. Ct. 2517, 2533 (2013). When establishing a causal connection between the protected
activity and the aderse action, generally a plaintiff must show that: (1) the deemigkers
were aware of the protected conduct and (2) the protected conduct and adverss) actiengot
“wholly unrelated.”Walker v. Sec’y, U.S. Dep'’t of Air Forcgl8 Fed. App’x 626, 628 (11th

Cir. 2013) (citation omitted).
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1. Plaintiff has failed to establisa causal relationship

In the instantase Plaintiff alleges that the School Board’s decision to transfer her to the
District Office, notrenew her AP contract and return heatteachingposition wasin retaliation
for having filed her First Chargeith the EEOC Plaintiff's contention is without merit. The
record reflects thahe decision to removelaintiff from HMS, as well as the decision totno
renew her contract, hdmben contemplated for not only months, but years, before she engaged in
any protected activity. In fact, the decisiortransfer her from HM$®adbeen made by Tiede in
April/May 2010 although never communicated to her, and Brown had walaietfPin
December 2011 that if her performance does not improve, she would recommend to the
Superintendent thaier contract not be renewed at the close of the schoolBreavn Dec.{7;

Tiede Dec. 111. Furtherore Brown and Tiede spoke throughout the 2011/2012 school year that
Plaintiff would likely not be renewedpre-charge) Tiede Dec. Y14In addition,Plaintiff

admittedthat she wasesponsible for a disastrous athletic banquet on May 17cfaege)Doc.

18; Ex. 16 (Third Notice of Performance Concerns) (Roganization of HMS’s athletic

banquet on May 17, 2012)), and her redylachedulednonthly coaching session with Brown

and Holback had been scheduled for May 21 since at least May 1éhgge)Doc. 18; Ex. 9).
Thefact that thdransfer anchontenewal wereommunicated to Plaintiff after the School Board
received notice that she had filed a charge €met her actual charge)rist dispositive.

“In a retaliation case, when an employer contemplatesdverse employment action
before an employee engages in protected activity, temparaimity between the protected
activity and the subsequent adverse employment action does not suffice to shatiertdus
Drago v. Jennegd53 F.3d 1301, 1308 (11th Cir. 2006¢e also Clark Cty. Sch. Dist.Breeden

532 U.S. 268, 272 (2001) (“Employers need not suspend previously planned transfers upon
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discovering that a Title VII suit has been filed, and their proceeding alwggreviously
contemplated, though not yet definitively determined, is noeenid whatevenf causality.”).As
such, Plaintiff has failed to show a causal connection between her protectiy act the
adverse action.

2. Plaintiff hasfailed to establish pretext.

Even if Plaintiffhad shown causation, the School Board still ptevar the same
reasorthat it prevails on the discrimination claiit has produced a legitimate, non-
discriminatoryreason for its action, which Plainthfs ot rebutedwith any evidence of pretext.
See e.gTiede Dec. 15; Doc. 18; Reprimand Ltr., Ex. 3 (November 2007)(meeting topics
included Plaintiff's work ethic, honesty, commitment to her job, and communication, among
other concerns); Ex. 11; Brown Dec. 18 (December 5, 2011 meeting where Brown scored
Plaintiff as “unsatisfactory.”)yan Gorden at 8:10-20, 92{Van Gorden describes Plaintiff as
having “potential” but identified Plaintiff's commitment to putting the time needed into lthe jo
of Administrator and honesty as his main areas of concern.); Doc. 18, Ex. 4; HolbacfIDec.
11 (September 20, 2011) (First Notice of Performance Concerns) (Holback wameahihat,
inter alia, Plaintiff scheduled a non-emergency personal appointment during the school day,
gave only 15 hours’ notice, disregarded her mandatory work meeting, and did not mdwtrwit
prior to leaving that morning.); Ex. 11; Holback Dec. 1122-25 (Second Notice of Pert@ma
Concerns dated May 4, 201P®I&intiff was at lunch during a scheduled conference call and
Holback expressed heerious concerns about her oversight of the Emotionally and Behaviorally
Disabled unit and placement of behavioral problem student in the office as a helper); Doc. 18;
Ex. 16 (Third Notice of Performance Concerns) (Poor organization of HMS’siathdgiquet on

May 17, 2012)Accordingly, Plaintiff has failed to establish her retaliation clamd to rebut
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Defendant’s legitimate business reasons for her trarg&fer, e.g., Turner v. City of AubuB61
F. App’x 62, 65 (11th Cir. 2010) (affirming summaugigment where “areasonable fact finder
could find that [Defendant’s] proffered legitimate, netaliatory reasons fats decisions were
not what actually motivatef@Defendants] conduct and were, instead, pretextrégaliation”). As
no genuine issue of material fact exists, Defendant is entitled to judgment iroitei$aa matter
of law on Counts Il and IV of the Complaint.

C. Plaintiff's Additional Complaints

Plaintiff appears to allege that other actions by Defendarg discnminatory or related
to or in retaliation for her First Charge. For the 2012/2013 school year, Plaaifissigned to
River Ridge Middle School as a VE teacHek.at 134:13-135:3. In June 2012, Plaintiff applied
for a VE and/or support facilitation ptien at Land O’Lakes Higlschool (a lateral move) and
learned that she did not get the position on or around June 252281.2at 138:9139.2;
136:22-137:4, 140:4-17, 285:5-12, Doc. E&; 20. Plaintiff believed that this was
discrimination and retaliation. Pl. &87:4. HoweverPlaintiff testified that she did not believe
thatRick Mellon, the decisiomrakerfor thelateral positionsdiscriminated against her. Doc. 18-
1, Pl. at 142:8-16Rlaintiff speculated that the discrimination was based on whoever was in
charge oRick Mellon, likely Beth Brown or Tina Tiedéd. at 142:8-16Plaintiff testified that
she did not know Rick Mellon. Doc. 18-1, PI. at 141:25-14RI&intiff also testified tat shedid

not know the candidates hirdd. at 140:20-141:25.

2 plaintiff identified three potentially successful candidatedte two positions she clainaseatissue. Pl. at
140:1823. Plaintiff also applied for two or three Virtual Education positions betw2ecember 2013 and March
2014 which were also lateral moves that she did not get. Pl. at-551:31:1314,152:1824, Doc. 18; Ex. 22,
23 However, Plaintiff does not contend that these denials were disationifretaliation. PI. at 152:184, 153:310.
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Defendant argues that denial digeral positions without legal significance. Defendant
maintains that Plaintiff failed to explain how denial of a lateral position could relate to
Defendant’sknowledge of the First Charge when she does not know the derisier-or the
successful candidate. Plaintiff does not respond to this aspect of Defendant’s mataait Wi
guestion, the filing of thEEOC complaint satisfies the first profag retaliation Assuming,
without decidingthat thedenial of a lateral positiowas an adverse actioBlaintiff fails to
show that Rick Mellon knew of her protected activity and took adverse action against her
because of ittndeed Plaintiff admits thashe did not know the decision maker and does not
know who obtairdthe positionsWithout more than Plaintiff's speculation, tliententionfails.

In regard to being removed from the AP administrative gelaintiff believes that this is
an example ofliscrimination. PI. at 135:19-136:10. Moreover, in July 2012, Plaintiff was
informed that as a result of the performance concern$ethto her non-reappointment, she was
removed from the Assistant Principal Pool and would be eligible to reapplygtarth the
2014/2015 school year. Doc. 18; Ex. 21; Brown at 8:9-25; Brown Dec 122; Tiede at 24:20-
25:15; Tiede Dec. 119. Plaintiff is not aware of any AP that returned to the AP feodieihg
removed from the position for performance. PI. at 144:25-145:7. Once eligible, Plaintiédappl
for the pool in April 2014. PI. at 153:15-19, 213:17-25. Following a blind scoring process,
Plaintiff's application ranked 41 out of 48 applicants, and she did not make the pool. Doc. 19-7;
Ex. 32, Joel Di Vincent Dec. 15. Plaintiff does not rebut this evidence.

Defendant contendbat Plaintiff's removafrom the AP poolvas consigntwith
District policy. Defendant further contends that Plaintiff's application rank was not based on
discrimination but blind scoring pycessPlaintiff's response does not address this contention.

And after careful considetian, the Court finds that these contenticasnot serve as a basis for
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Plaintiff's discriminationand/or retaliatiorclaims. Plaintiff only raises conclusorgpeculation
regarding hefailure to get the lateral positions and b&nd ranking placement in the AP pool.
Moreover, Plaitiff fails to establish that thelind-ranking on her application was related to her
previous performance with the Defendant.ums Plaintiff’'s contentios arewithout merit.

D. Failure to Exhaust Administrative Remedies

Title VII and the FCRA both require that a plaintiff timely file a charge dfrdisnation
with the appropriate administrative agency. A failure to exhaust foggires dismissalSee
Chanda v. Engelhard/ICQ234 F.3d 1219, 1225 (11th Cir. 200D)screte acts such as a denial
of a position or promotiors a separate and distinct alleged violation of Title VII or FCRA with
its own statute ofimitations, and each must be brought within 300 or 365 days, even if related to
timely assertedcts.See National RR. Passenger Corp. v. Mordge86 U.S. 101, 114-115, 122
S.Ct. 2061, 153 L.Ed. 2d 106 (2002).

Defendant contends that Plaintiff never filed a charge of discrimination aorimg
about the lateral teaching positions or the AP gelalintiff does not address this contention in
her response to the Motion for Summary Judgment. There is no evidence before the Court to
indicate that Plaintiffiled a charge complaining about the three to five lateral teaching positions
or theAP Administrative pool (either her two year ban or inability to score well enough to
return). Thereforeas anadditionalbasis br dismissal, Plaintiff'sadditional complaints are
dismissed for failure to exhaust administrative remedies.

E. Conclusion

As no genuine issues of material fact exist, Defendant is entitled to judgmenfiavoits
as to all counts of Plaintiff's Complairfor the reasons stated above, it is hel©@RPERED

AND ADJUDGED:

31



1. Defendant’s Motion to Strike (Doc. 28) GRANTED.

2. Defendant’s Motion for Summary Judgment (Doc) 5TGRANTED.

3. The Clerk is directed tenter jdgment in favor oDefendantPasco County School
Board, and against Plaintiff, Buffey Simon-Leonard.

4, The Clerk is further directed terminate all pending motions and deadlines and
close this file.

DONE AND ORDERED in Tampa, Florida oSeptembeR9, 2017.

Charlene Edwards Honeywell ]

United States District Judge

Copies to:
Counsel of Record and Unrepresented Parties, if any
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