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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

TRACI K. STEVENSON, as
Chapter 7 Trustee for Nasser Ayyoub
and Wendy Ayyoub

Appellant,

2 Case No: 8:1&v2745-T30

CORPORATION OF LLOYD'S, et al.,

Appellees.

ORDER
THIS CAUSE comes before the Court on appeal of the bankruptcy court’'s order
dismissing Counts | and Il of Trustee Traci K. Stevenson’s second amended complaint
filed in an adversary proceedimgainst Appellees Upon review, the Court cohumles
that the bankruptcy court’s decision should be affirmed.
The Court has jurisdiction over this appeal pursuant to 28 U.S.C. § 158(a).

STANDARD OF REVIEW

A district court reviews a bankruptcy court’s findings of fact for clear error and

conclusions of lawde novo See In re JLJ, Inc988 F.2d 1112, 1116 (11th Cit993).

The Trustee’s second amended complaint contained five counts whierdismissed by the bankruptcy
court, but the Trusteenly appeals dismissal of Counts | and Il.
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Similarly, issues related to preclusion, such as the application of res jualeatviewed
de novo. See In re Piper Aircraft Corp244 F.3d 1289, 1295 (11th Cir. 2001).

BACKGROUND

Nasser and Wendy Ayyoub (the “Debtors”) owned a convenience store doing
business as Best for Less Food Mart, [fBest for Less”) in Apollo Beach, Floridan
February 2007, the Debtors, through their general linesrance agenfernandez
Insurance, Inc. (“Fernandez”), obtained a surplus lines commercial package insurance
policy from Appellees (e “2007 Policy”)to provide coverage for Best for Less
Ferrandez procured the 2007 Policy from Tapco Underwriters, [({@.apco”) surplus
lines agent.

Prior to expiration othe 2007 Policy, Tapco seRernandez guote to renew the
policy, which stated that coverage excluded “punitive” and “liquor” ligbitlaims.
(December 3, 2007 Quote, Appellee’s Talh)1l Tapco also sent Fernandezeaewal
notice, which provided that the coverage would be “same as expirfRgriewal Notice,
Appellee’s Tab 3l). The renewal notice instructed that coverage may be bound by faxing
a“binder request.”(Id.). On February 18, 2008, after receivangecond quote from Tapco
subsantially similar to the first quoteFernandesent a signed “Renewal BindeAK
Request,” which requested that Tagwad insurance coverageursuant to the renewal
offer2 (Renewal Binder Fax Request, Appellee’s TaB; F~ebruary 18, 2008 Quote,

Appellee’s Tab 1-2).

°These documents were not attached to the Trustee's second amended tdmyplaiere attached to the
first amended complaint. The Trustegues that the Court cannot consider these documents on appeal because they
were not attached to the second amended camypdend therefore could not be considered by the bankruptcy court

2



That same day, Tapco sent Fernandez a Binder Invoice (the “Bind@&if)der,
Appellant's Tab B, Ex. F). The Binder provided: “Please note that this binder is for
temporary insurance for a twehday period. This binder exists on its own terms and
expires on its own terms, no coverage exists thereaftéd.). (As part of the renewal
process, Fernandez also sent Tapco a commercial package application (the “Application”)
and premium check, which Tapco received on March 4, 20@Bplication, Appellant’s
Tab B, Ex. D). The Application provided: “I . . . agree that if a policy issued pursuant to
this application, the application shall become part of the policy and any renewal or rewrite
thereof.” (d.).

On February 28, 2008, while the Binder was in effect, but before the policy had
been officially issued, Best for Less through its employee Osama Ayyoub sold atcohol t
a minor. While intoxicated, the minor was involved in arnomobileaccident which
resultedin the death of Samu@arcia. On March 6, 2008, Tapco issued Policy Number
TCNO008768(the “Policy”). The Pvlicy expressly excluded coverage fmuor liability,
including“furnishing alcoholic beverages to a person under the legal drinking age or under
the influence of alcohol.”

On December 15, 2009, the Estate of Samuel Garcia (the “Garcia Estiiztgd

a civil action against Best for Lesbhe Debtorsand Osama Ayyoub seeking damages for

on a motion @ dismiss Because these documents are not central to the Court’s resolution of the tyep€al,rt
need not decide whether these documents can be considered and referstdthemrovide a thorough discussion
of the background of this case. The Court noteagver that the Eleventh Circuit has stated, albeit in an unpublished
decision, that[a] . . . court ruling on a motion to dismiss is not required to distedacuments that the plaintiff
himself filed with his original complaint.’Gross v White 340 F. App’'x 527, 534 (11th Cir. 200@npublished).



Mr. Garcia’s deathin Florida state courithe “Garcia lawsuit”) Nasser Ayyoub notified
Appellees of the Garcilwsuiton December 16, 2009, and sought coverage uheéer
Pdicy. Appellees executed @n-waiver gjreementreserving their rights under thekcy

while investigating the claim to determine their obligations. Appellees agreed to provide
Best for Less, the Debtors, and Osama Ayyoub mutually agreeable defense counsel to
defend the Garcia lawsuit pursuant to the reservation of rights.

On March 23, 2010, Appellees filed a declaratory judgment action in the federal
district court for the Middle District of Floridi@ determine their obligatiaio defend and
indemnify the defendants in the Garl@esuitunder the Blicy (the “declaratory judgment
lawsuit”). SeeCertain Underwriters at Lloyd’s, London v. Best for Less Food Mart, Inc.
No. 8:10¢cv-688-T-30AEP (M.D. Fla. Mar. 23, 2010)I'he defendants failed to answer or
otherwise appear in the camed a clerk’s default was entered against them. On June 21,
2010, this Court entered an order granting default judgment in favor of Appefides a
concluding that Appellees owed no duty to defend Best for Less, the Debtors, aa Osam
Ayyoub in the Garcia lawsuit.

Because the Garcia Estate had answered the complaint for declaratory judgment,
Appellees mved for summary judgment. Summary judgment was entered in favor of
Appellees because the Court concluded that the Policy’s liquor liability exclusion barred

coverage for the Garcia lawsuit as a matter of law. Therefore, the Appellees did not owe



any duty to defend or indemnify Best for Letbg Debtors, or Gsna Ayyoub in the Garcia
lawsuit. The case was closed on August 23, 2010.

Appellees advised Best for Leske Debtors, an@sama Ayyoub that theyexe
withdrawing their defense ithe Garcia lawsuit. Appellees’ counsel moved to withdraw,
and unopposed, the state court granted the motion. On February 22, 2011, the state court
entered summary judgment against Best for Less, the Debtors, and Osama Ayyoub, finding
that each defendant was liable for the “willful and wanton sale of alcohol to a minor in
violation of Florida law resulting in the direct and proximate cause of the fatal injuries to
Samuel Garcia lll.” Following a jury trial on damages, the jury awarded the Garcia Estate
damagesapportioned as follows:(1l) $35,823,605.05 against Best for Less, (2)
$250,765,235.35 against Nasser Ayyoub, (3) $35,823)6Gfgainst Wendy Ayyoub, and
(4) $143,294,420.20 against Osama Ayyoub.

In December 2013the Trustediled an adversary proceeding in the bankruptcy
courtagainst Appellees seeking damages as a result of the judgnterédagainst the
Debtors, their business, and their employee in the Garcia lawsuit. After the Trustee’s first
amended complaint was dismiss#ae Trustediled a second amended complainin
Count I,the Trusteeaassertd that Appellees breached the Binder/Applicatibe [rustee
collectively refers to these documents as a “confirmation of insurand&®h the Trustee
contends provided coverafm the Garcia lawsuit separate and apart from the Policy. In

Count Il,the Trusteasserted that Appellegmlated their fiduciary duty to the Debtdrg

30n January 28, 2015, Appellant moved to vacate the dgfmigmentpursuant to Federal Rule of Civil
Procedure 60(b)(4) arguing that the judgment was void because the Ckextjlarisdction to entertain the claim for
declaratory judgment. Thaotion was denied.



failing to provide conflict free counsel to each of the defendants in the Garcia lpwsuit
to their withdrawal of a defense.

Appellees moved to dismiss the second amended complaint, and on September 24
2015, the bankruptcy coushnounced in a bench ruling that it was dismissiregsecond
amended complaintwith prejudice, concluding hat as to Counts | and lithe
ApplicationBinder merged into the Policy and incorporated its terms, conditions, and
exclusions, and there was no other agreement between the parties. Finding that the Policy
was the controlling agreement, the bankruptcy court concluded thatsQ@mtt 11 were
precluded under the doctrine of collateral estoppel bas#uedimal decisionrendered in
the declaratory judgment lawsuit. This appeal ensued.

DISCUSSION

|. Dismissal of Count |

The Trusteeasserts that the bankruptcy court erred in concluding that the
Application/Bnder, whichthe Trusteecontendgrovided insurance coverage on its own
terms separate and apart from the Policy, merged with the Policy such that the terms of the
Policy appliedo determine whether coverage existed for the Garcia lawBatase the
bankruptcy court found thaélhe Trustedailed to demonstrate that tiAgplication/Binder
was an insurance contract separate and apart from the Policy, the bankruptcy court
concluded thathe Trustes breach of contract claim was precluded by the doctrine of
collateral estoppel based on the final judgment rendered in the declaratory judgment
lawsuit. Although the Court is inclined to agseigh the bankruptcy court’s conclusion in

this regard, the Court need not reach the merits of the bankruptcy court’s decision because
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the Trustets breach of contract claim under Couns Iprecludedoy thedoctrine of res
judicata and the compulsory counterclaim rtile.

Because the declaratory judgment lawsuit was filed and adjudicated in the Middle
District of Florida, the preclusive effect of that judgment is governed by FloridaSae.
Semtek Int'Inc. v. Lockheed Martin Corb31 U.S. 497, 508 (2001) (holding that “federal
common law governs the claipreclusive effect of a dismissal by a federal court sitting in
diversity” and “adopting, as the federally prescribed rule of decision, the lawwdiodd
be applied by state courts in the State in which the federal diversity court &ts8)so
Taylor v. Sturgell553 U.S. 880, 89th.4(2008) (“For judgments in diversity cases, federal
law incorporates the rules of preclusion applied by the State in which the rendering court
sits.”).>

The doctrine of res judicata (which is used in the present case to describe generally
the preclusive effect of a prior judgment) “is founded upon the sound proposition that there
should be an end to litigation and that in the interest of the State every justiciable

controversy should be settled in one action in order that the courts and the parties will not

4The Court can “affm the judgment of the [lowedourt on any ground supported by the record, regardless
of whether that ground was relied upon or even considered by the [lowet] cidernel Records Oy v. Mosle§94
F.3d 1294, 1309 (11th Cir. 2012ge alsd-isherm& Against Destruction of Enty’Inc. v. Closter Farms, Inc300
F.3d 1294, 129®7 (11th Cir.2002)(noting that a lower court’s decision can be affirmed based “on any adequate
ground, even if it is other than the onewamich the court actually reliédinternal quotation marks omittgd

5The Trusteasserts the declaratory judgment exception to the doctrine of res judica¢s apRkply Br. at
14). However, the Trusteeelies on law from the Eleventh Circuit applying federal preclusiociplesinstead of
Florida preclusiomrinciples Although he Eleventh Circuit has noted that Florida law and federal law regatdin
preclusive effect of prior judgments are “largely identic8FM Holdings, Ltd. v. Banc of Am. Se¢LC, 764 F.3d
1327, 133637 (11th Cir. 2014)Floridadoes not recognize the declaratory judgment exception to the doctrine of res
judicata, and instead, the Florida Supreme Cloassheld that‘a declaratory judgment is res judicata of all matters at
issue between the parties and their privigSanal Ins.Co. v. Reed666 So. 2d 888, 891 (Fla. 1996)



be pothered for the same cause by interminable litigati@uidon v. Gordon59 So. 2d

40, 44 (Fla. 1952). The doctrine applies under Florida law “when all four of the following
conditions are present: (1) identity of the thing sued for; (2) identity of the cause of action;
(3) identity of persons and parties to the action; and (4) identity of quality in persons for or
against whom claim is made.Fla. Bar v. Rodriguez959 So. 2d 150, 158 (Fla. 2007)
(internal quotation marks omitted).

At issue in the present case is whether there is identity of the causes of action.
Generally, “[i]dentity of the causes of action is established where the facts which are
required to maintain both actions are identicalGold v. Bankier840 So. 2d 395, 397
(Fla. 4th DCA 2003) (quotingole v. First Dev. Corp. of An839 So.2d 1130, 1131 (Fla.
2d DCA 1976) (citingsordon 36So. 2d at 77§. But the Florida Supreme Court has also
applied a transactional test in res judicata cases to determine identity of the causes of action.
See Tyson v. Viacom, In@B90 So. 2d 1205, 1214 (Fla. 4th DCA 2005) (Gross, J.,
concurring);Leahy v. Batmasiar960 So. 2d 14, 17 (Fla. 4th DCA 2007).

Under the transactional test, there is an identity of the cause of action not only as
to every question which was decided in an earlier lawsuit, but “also as to every other matter
which the parties might have litigated and had determined, within the issues as [framed]
by the pleadings or as incident to or essentially connected with the suigjiéet” of the
first litigation. Hay v. Salisbury109 So. 617, 621 (1926). “This rule applies to every
guestion falling within the purview of the original action, both in respect to matters of claim

and defense, which could have been presented by the exercise of due diliggnce.”



In the declaratory judgment lawsuit, the issue as framed by the pleadings was
whether Appellees had a duty to defend and indemniffptteors in the Garcia lawsuit.
Althoughthe declaratory judgment lawsilobked specifically at whether such a duty arose
pursuant to the Policy, the Application and Binder were part of the prosessin
ultimately obtaining the Policy. To the extent Debtors believed that the Application/Binder
provided coverage for the Garcia lawsuit separate from the Policy, that question should
have been raised as a defense or as a separate counterclairdenldnatory judgment
lawsuit. This claim-that the Binder/Application provided coverage for the Garcia lawsuit
such that Appellees had a duty to defend and indemnify the Debtors in that cause of
action—was essentially connected to the subjeatter of the declaratory judgment lawsuit
such that the Debtor’s failure to raise it precludes subsequent litigation of that Tlaem.
Trusteecannot argue in good faith that the Debtors lacked the facts necessary at the time
of the declaratory judgment action to assert this defense or claim.

Under the facts of this case, it would be manifestly unjust to ahewlrustego
relitigate, yearsfter the fact, the question already answered in the declaratory judgment
lawsuit—whether Appellees had a duty to defend or indemnify the Debtors in the Garcia
lawsuit. Had the Debtors asserted their right to receive a defense and indemnification from
Appellees inthe declaratory judgment lawsbidsedn the Application/Binder theorthat
argument would go to the same isstased by the Appellees: whether coverage existed
for the Garcia lawsuit. A finding in favor of the Debtors on that issue would have prevented

the relief requested by Appellees in the declaratory judgment lawawdeclaration that



Appellees did not owe the Debtors a duty to defend and indemnify them in the Garcia
lawsuit.

Even ifthe Trustee’s claim had not satisfied the transactional test such that it was
precluded by res judicata, the claim would still be waived as a compulsory counterclaim
that should have been asserted in the declaratory judgment lawsuit. Florida law provides
that the failure to bring a compulsory counterclaim precludes a subsequent lawsuit on that
claim. See InterActive Servs., Inc. v. Heathrow Master Ass’n,,I8609 So. 2d 900, 904
(Fla. 5thDCA 2002); Fla. R. Civ. PL.170(a). Specifically, Florida Rule of Civil Procedure
1.170(a) instructs: “A pleading shall state as a counterclaim any claim which at the time of
serving the pleading the pleader has against any opposing party, provided it arises out of
the transaction or occurrence that is the subject matter of the opposing party’s°claim.”

Among other considerations, a claim is part of the same transaction or occurrence
such that it is compulsory if there is a logical relationship between the claim and the
counterclaim.SeelL.ondono v. Turkey Creek, In€09 So. 2d 14, 20 (Fla. 1992).

“[A] claim has a logical relationship to the original claim #iisesout of

the same aggregate of operative facts as the original claim in two senses: (1)

that the same aggregate of operative facts serves as the basis of both claims;

or (2) that the aggregate core of facts upon which the original claim rests

activates additional legal rights in a party defendant that would otherwise

remain dormant.”

Id. (quotingNeil v. S. Fla. Auto Painters, In&@97 So. 2d 1160, 1164 (Fla. 3d DCA 1981)).

In Florida, the “aggregate of operative facts” that can serve as a basis for a compulsory

SFlorida’s rule governing compulsory counterclaims is modeled afteetterdl rule. SeeFed. R. Civ. P
13(a). Because the law governing compulsory counterclaims is the saewefederal and Floridava the Court
need not specifically determine which rule applies, and will refer to ketbrél and Florida law addressing
compulsory counterclaims.
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counterclaim has been broadly construed because the rule “is designed to foreclose the
possibility of duplicative litigation . . . . [and] Florida courts encourage@ad, realtic
interpretation of the rul&. Puff ‘N Stuff of Winter Park, Inc. v. Fed. Trust Bank, F.S.B.

945 F. Supp. 1523, 1530 (M.D. FI&996) (quotingMontgomery Ward Dev. Corp. V.
Juster 932 F.2d 1378, 1381 (11th Cir. 1991)). “The hallmark of this approach is its
flexibility.” Plant v. Blazer Fin. Servs., Inc. of G&98 F.2d 1357, 1361 (5th Cir. 1979)
(internal quotation marks omitted).

Here, he Trustee’s claim arises out of the same transaction and occurrence that was
the subject matter of the declaratory judgment aetioe., whether Appellees were
required to defend and indemnify the Debtors in the Garcia lawbaitause it arises out
of the same aggregate of operative fa@&. Educ. Mgmt., Inc. v. Scottsdale Ins. Q&4
F. App’x 376, 377 (5th Cir. 2008) (concluding that a claim that coverage arose under a
different policy was a compulsory counterclaim and precluded from being raised in
subsequent litigation where the party failed to raise the claim in a prior declaratory
judgment action regarding the issue of insurance coverage under a different policy).
Nothing prevented the Debtors from seeking coverage under this Application/Binder
theory in the declaratory judgment lawsuit.

The Trusteargues that the breach of contract claim is not waived as a compulsory
counterclaim because the claim was not mature at the time the declaratory judgment lawsuit

was filed. According tothe Trustee, the claim did not mature until Appellees breached the

’In Bonner v. City of Pritchard61 F.2d 1206, 1207 (11th Cir. 1981) (en banc), the Eleventh Gidnpted
as precedent the decisions of the former Fifth Circuit rendered pr@ctober 1, 1981.
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Application/Binder by withdrawing their defense in tBarcia lawsuit following the final
decision in the declaratory judgment lawsuit. The Trustee’s assertion is based on an overly
strict interpretation of the compulsory counterclaim rule.

Currently, he Trusteeasserts a claim for breach of contract.r @ Trusteeo
succeed on a breach of contract claim under Floridalen rusteenust demonstrate: (1)
the existence of a contract under the Application/Binder providing coverage for the Garcia
lawsuit, (2) breach of that contract, and (3) damad&fsBeck v. Lazard Freres & Cp.
175 F.3d 913, 914 (11th Cir. 1999) (applying Florida law). But if the Debtors had
counterclaimed for declaratory judgment in the declaratory judgment lawsuit based on the
Application/Binder theory of coverage, the Debtors would have been required to
demonstrate a right to coverage which would have in turn required them to demonstrate
the existence of a contract under the Application/Binde Tindall v. Allstate Ins. Go.
472 So. 2d 1291, 1292 (Flad DCA 1985) (“Disagreements concerning coverage under
insurance policies are proper subjects for a declaratory judgment.”).

The essential element required to succeed under an action for declaratory judgment
Is the same essential element at issudenTrustee’s breach of contract claim. In other
words, the breach of contract claim would require resolution of whether the
Application/Binder provided coverage for the Garcia lawsuit, which is the same question
that would have been resolved upon declaratory judgment had the Debtors asserted that
counterclaim in the declaratory judgment lawsuit. Thus, the breach of contract claim has
a logical relationship to the declaratory judgment lawsuit because a claim for declaratory

judgmenton the Application/Binder theory was a compulsory counterclaim in that action
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and resolution of that claim would resolve the essential element of the T3 Ustsch of
contract claim. This interpretation upholds the purpose of the compulsory counterclaim
rule in that it minimizes thdtigation and prevents a multiplicity of suits as to the very
same subject matterwhether Appellees had a duty to defend and indemnify the debtors
in the Garcia lawsuit.

The Trustee’s breach of contract claismprecluded from the adversary action
becase it is either barred under the doctrine of res judicata or as a compulsory
counterclaim that should have been asserted in the declaratory judgment lawsuit. Although
the bankruptcy court dismissed this claim on different grounds, betteifristets claim
should have been precluded, the bankruptcy court’'s dismissal of this claim should be
affirmed.

[I. Dismissal of Count Il

The Trusteeontends that the bankruptcy court erred in dismissing Cobatduse
Appellees had a duty to provide conflict free counsel during the period Appellees were
defending the Debtors under a reservation of rights regardless of whether it was ultimately
determined that Appellees had no duty to defend or indemnify ¢ltoBs. The Trustee
correctly asserts that where an insurer undertakes to defend a lawsuit on behalf of its
insuredsthe insurer owes a fiduciary duty to make decisions regarding the handling of the
litigation in good faith and with due regard for the insureds’ best insfeSee Berges v.

Infinity Ins. Co, 896 So. 2d 665, 66&9 (Fla. 2004). Because the Garcia lawsuit was filed

8The parties contest whether this duty applies where it is found thatstimarmce policy does not provide
coverage. Because the resolution of this issmet dispositive, the Court assumes for the purpose of this appeal that
Appellees owed the Debtors a duty of good faith while defending the Dgligigant to a reservation of rights.
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against Best for Less, the Debtors, and Osama Ayyhablrusteargues that in holding
with theirfiduciary duty, Appellees were requireddppoint counsel for each defendant to
avoid conflicts of interest. Namely, because Florida employs a comparative fault system
which allows for apportionment of fault among all the parties, Trusteeclaims that the
Debtors were prejudiced by the assignment of a single defense counsel for all defendants
in the Garcia lawsuit.

The Trusteaelies onUniversity of Miami v. Great American Assurance,dd.2
So. 3d 504 (Fla. 3d DCA 2013), for the proposition that Appellees were required to appoint
independentounsel for each defendant in the Garcia lawsuit. But the fadBrezit
Americandiffer from the facts of the present case.Great Americanthe University of
Miami (“UM”) and MagiCamp were named insureds under an insurance policy issued by
GreatAmerican Assurance Co. (“Great Americanl{. at 505. When UM and MagiCamp
were sued for personal injuries covered under the policy, Great American appointed one
law firm to represent both insureds. MagiCamp filed an answer asserting that the injuries
were caused by the fault of UM and requesting apportionment of dainages on the
percentage of fault and requested indemnification and contribution from UM for damages

UM informed Great American that there was a conflict of interest in single
representation of UM and MagiCamp and requested that Great American appoint UM
independent counselld. at 506. Great American refused taking the position that no
conflict of interest existed. Thappellatecourt concluded that a conflict of interekd
exist becausehe two insureds had adverse legal theories of defense and counsel would

have been forced to argue conflicting legal positiddsat 507-08.
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Contrary tothe Trustes assertion,Great Americandoes not stand for the
proposition that the apportionment of fault among defendants creates a conflict of tterest.
If that were true, there would be a conflict of interest in almost every case where an insurer
appoins counsel to represemultiple partiesl® That position is simply untenable under
Florida law. The problem iGreat Americarwas that the two insuredpositions were
diametrically opposed in that each insured asserted that the other insured was omplete
at fault. The same is not true of the present case. Unlike the insuf@dsainrAmerican
the Trustednas notestablished thate theories of defense relied upon by the defendants
in the Garcia lawsuit were adverse.

Even if the Debtors were entitled to independent courkel, Trusteehas not
demonstrated how the failure to appoint independent counsel resulted in damages to the
Debtors, especially damages for the entirety of the judgment entered against the Debtors.
Appointed counsel withdrew before the issue of apportionment of fault was decided, and
the Trusteéhas notshown that appointedounsel failed to raise a defense or claim that
would have limited the Debtors’ liability in the Garcia lawsuit

Becausethe Tristee has not established that a conflict of interest exigted,
Debtors were not entitled to appointment of independembsel in the Garcia lawsuit and

the bankruptcy court did not err in dismissing Count II.

%In fact, the court irfGreat Americantook great pains to point otltat the holding was limited to the unique
facts of that caseGreat American112 So. 3d at 508.

Appellant tries to avoid this consequence by asserting that the duty totappmsel for each defendant
would only arise where it appears that damagdisbe within the policy limits. The addition of this limitation is
unavailing.
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CONCLUSION

Accordingly, it is therefor© RDERED AND ADJUDGED that:

1. The bankruptcy court’'s order dismissing Counts | and Il of The Trastee
second amended complaint is AFFIRMED.

2. The Clerk is directed to terminate any pending motesmsnootand close
this case.

DONE andORDERED in Tampa, Florida, this 10th day of February, 2016.

J//Zg— J/JM 1)

JJL\(I'S S.MOODY, JR.
UNITED STATES DISTRICT JUDGE

Copies furnished to:
Counsel/Parties of Record
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