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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
CENTENNIAL BANK,
Plaintiff,
V. Case No: 8:16-cv-88-T-36JSS

SERVISFIRST BANK INC. and
GREGORY W. BRYANT,

Defendants.
/

ORDER

THIS MATTER is before the Court on Ptiff Centennial Banks Motion to Compel
Complete Responses to Subpoenas to ProBwmiments Served on ServisFirst Employees
(“Non-Party Motion”) (Dkt. 88) ad Plaintiff Centennial Bank'81otion to Compel Bryant to
Provide Better Responses to Centennial Bakk'st Request for Prodtion (“Bryant Motion”)
(Dkt. 124). On June 28, 2016, a hagiwas held on the Non-Party kitan and the Bryant Motion.
Upon consideration of the parties’ oral argumemtshe Non-Party Motion and the Bryant Motion
at the hearing and for the reasons stated omett@rd at the hearinghe Non-Party Motion is
granted and the BryaMotion is denied.

BACKGROUND
A. Overview

This case concerns alleged violations @& tton-compete provisions in the employment
contracts of several of PlaifftCentennial Bank’s (“Cetennial”) former employees. Centennial
acquired Bay Cities Bank (“Bay Cities”) in October 2015. (Dkt. 53 at § 7(b).) In connection with
the acquisition, Centennial retainselveral former Bay Cities emplegs to aid in the integration

of its Tampa Bay area branches, specifically Deémt Gregory W. Bryant, the former CEO of
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Bay Cities, Patrick Murrin, former Chief Ridldlanager and Executive Vice President of Bay
Cities, and Gwynn Davey, Bay Cities’ formdarket President of Hillsborough Countyld.(at

11 13, 26-27.) Mr. Bryant, Mr. Murrin, and MBavey signed employment contracts with
Centennial that included preions governing the maintenanoé Centennial’'s confidential
information; noncompetition; non-solicitation of Centennial’s customers; and non-solicitation of
Centennial’'s employeeslid( at 11 24-25; Ex. 6-8.)

On December 31, 2015, after Centennial’'guasition of Bay Cities, Mr. Bryant, Mr.
Murrin, and Ms. Davey simultaneously resigrfeain Centennial and, in January 2016, began
working for Defendant Servisfst Bank (“ServisFirst”). If. at 1 42—-44, 49, 53.) Shortly
thereafter, on January 14, 2016, @emial filed suit againsBervisFirst and Mr. Bryant
(collectively, “Defendants”). (Dkt. 1.)

B. Non-Party Motion

In the Non-Party Motion, Centennial seekstonpel Ms. Davey and Mr. Murrin (together,
“Non-Parties”) to produce documents respondiweits subpoenas. (Dkt. 88 at  7.) The
information Centennial seeks from the Non-Parsiee: (1) Centennial’'s confidential information
that the Non-Parties allegediyrwarded to their personal email accounts while still employed by
Centennial, which Centennial cends is contained in the Ndtarties’ personal email accounts,
and (2) indemnification agreements betweea thon-Parties and Ses¥irst, executed on
December 31, 2015.

With regard to the confidential informatid@entennial contends is in the Non-Parties’
personal email accounts, Centennial seeks am oodepelling the Non-Parties to produce the hard
drives of their personal devices fiaspection and mirror imagingld( at 18-21.) This measure

is warranted, Centennial argued, because theaajisestion of whether the Non-Parties deleted



their personal emails at thed of 2015 and, therefore, the information it seeks from the Non-
Parties may not be otherwise obtainabléd. &t 13, 20-21) (“[Counsdbr the Non-Parties]
communicated that Davey had committed ‘e-mail bankruptcy’ and deleted all of her personal e-
mails at the end of 2015 and that Marfollowed a similar procedure.”).

As further articulated at the June 28, 2016 hea@egtennial requestsaha data specialist
be permitted to access the devices the Non-Parties used to access their personal email accounts
and mirror image the hard drives, which woukmain in the specialist's custody pending
resolution of the Non-Party Motion. Also, Centainiequests that the specialist be permitted to
access the Non-Parties’ personabédraccounts in order to deteine which devices accessed the
email accounts and whether emails were deletechptured in the accounts’ archives. At the
hearing, the parties conferredtaghe procedure for mirror imagg the Non-Parties’ hard drives
and reached a tentative agreement in that regard.

As to the indemnification agreements, thie hearing, Centennial argued that the
agreements do not constitute work product bexahsy were not created in anticipation of
litigation, as demonstrated by thmgline of events leading up tive execution of the agreements.
Specifically, on December 11, 2015, ServisFirst offered Mr. Bryant and the Non-Parties positions
with ServisFirst. On December 31, 2015, the Namties and Mr. Bryant gave their notice to
Centennial and executed the indemnification egprents on the same day. Finally, on January 11,
2016, Centennial sent cease andigtdetters to Defendants atite Non-Parties, and on January
14, 2016, Centennial filed suit.Thus, Centennial argues, tidon-Parties could not have
anticipated litigation when thademnification agreements were executed because no demand had

been made or suit filed.



At the hearing, the Non-Parties contendbat they have proded all responsive
documents, with the exception of the indemnifma agreements, but that, to the extent emails
were deleted and are recoveralthgse emails have not beeroguced. They also objected to
Centennial’s request to mirror image the hard drofebeir devices becaaghe request is overly
broad and unduly burdensome. (Dk21 at 3—8.) The Non-Partiegaed that the indemnification
agreements are protected from production leywibork product doctrine because the language of
the agreements themselves show that they pregared in anticipation of litigation such as the
present case.ld. at 8.)

C. Bryant Motion

Centennial moves to compebponses to requests for prodantit served on Mr. Bryant.
As narrowed at the hearing, Centennial seek#hélindemnity agreement between ServisFirst and
Mr. Bryant and (2) emails fromir. Bryant's personal email accautinat he has yet to produce,
should such emails exist. Geaky, Centennial arguk Mr. Bryant’'s objetions to the requests
for production are insufficiently specific and shobkloverruled. (Dkt. 124t 6-8.) Further, Mr.
Bryant waived any assertions of attorney-client privilege or work product, Centennial argued,
because he served his privilege log about a \aétek he produced responsive documenis. af
11.)

In response, Mr. Bryant argdighat the indemnification agements are protected from
discovery by the work product doctrine becauseatireements themselves state that they were
created in anticipation of the pest litigation. (Dkt. 139 at 9-10Further, he did not waive this
protection, Mr. Bryant argued, t®use no federal rule requires service of a privilege log
simultaneously with the responsesproduction requests and, helnés log was seed only six

business days after his productioinresponsive documents. (DR39 at 4-6.) Finally, at the



hearing, counsel for Mr. Bryantaded that Mr. Bryant has produckid emails to Centennial, and,
to the extent he withholds @snsive documents on the basihi objections, halentified such
documents on his privilege log and spealfiy stated so in his objections.

Finally, at the hearing, counsel for Mr. Bnjaoffered to submit his indemnification
agreement with ServisFirst for the Courtixamerareview. Counsel for the Non-Parties likewise
agreed to submit the Non-Parties’ indemnificatagreements with ServisFirst. Following the
hearing, the indemnification agreements were submitteic fIramerareview.

APPLICABLE STANDARDS

A party, “[o]n notice to otheparties and all affected @®ns,” may move to compel
discovery. Fed. R. Civ. P. 37(a)(1). “[A]n ewasor incomplete disclosure, answer, or response
must be treated as a failure to disclose, answer, or resplch@t’37(a)(4). Courts maintain great
discretion to regulate discoveryPatterson v. U.S. Postal Ser@01 F.2d 927, 929 (11th Cir.
1990). The court has broad disonetito compel or deny discoverydosendis v. Wall to Wall
Residence Repairs, In662 F.3d 1292, 1306 (11th Cir. 2011).

Through discovery, parties may obtain materibbt are within the scope of discovery,
meaning they are nonprivileged, ned@t to any party’s @im or defense, and “proportional to the
needs of the case.” Fed. R. Civ. P. 26(b)(The term “relevant” is “construed broadly to
encompass any matter that bears on, or that rebgooould lead to otmematter that could bear
on, any issue that is or may be in the casegpenheimer Fund, Inc. v. Sande487 U.S. 340,
351 (1978). Courts consider tf@lowing factors when evaluatg whether requested discovery
is proportional to th needs of the case: (1h& importance of the issuas stake in the action,”
(2) “the amount in controversy,” (3) the parties’ relative access to relevant information,” (4) “the

parties’ resources,” (5) “the importance of the digry in resolving the issues,” and (6) “whether



the burden or expense of the proposed discovemwyeagibs its likely benefit.” Fed. R. Civ. P.
26(b)(2).

Parties responsible for issuing subpoenas trtalke reasonable stepo avoid imposing
undue burden or expense on a person subjecetsubpoena,” and the Court must enforce this
duty. Id. at 45(d)(1). An order compelling produani “must protect a person who is neither a
party nor a party’s officefrom significant expense resulting from complianceld. at
45(d)(2)(B)(ii). In response to a subpoena, a subpoenaesbpemay serve objections to the
subpoena and, if a person withholds informatunder a claim of privilege or work product
protection, the person must “expsty make the claim” and “desceilthe nature of the withheld
documents, communications, or tangible thinga imanner that, without revealing information
itself privileged or protected, will enable the parties to assess the cladmat 45(d)(2)(B) and
(€)(2).

Under the work product doctrine, documeraed other “tangild things” are not
discoverable by a party whéiney were “prepared ianticipation of litigation or for trial by or for
another party or its representati (including the other party’ attorney, consultant, surety,
indemnitor, insurer, or agent)Id. at 26(b)(3)(A). These protected materials may be discovered,
however, if “they are otherwés discoverable under Rule 2§®)” and the party seeking
production “shows that it has substial need for the materials fwepare its case and cannot,
without undue hardship, obtain their stagial equivalent by other meandd.

As to the production of el@onically-stored information;[a] party need not provide
discovery of electronically storeshformation from sources thahe party identifies as not
reasonably accessible becausaimfiue burden or cost.ld. at 26(b)(2)(B). When a motion to

compel has been filed, the resisting party “nsisow that the information is not reasonably



accessible because of undue burden or cost,” ifrmdich showing is made, “the court may
nonetheless order discovery from such esesrif the requesting party shows good cause,
considering the limitationsf Rule 26(b)(2)(C)."1d.

ANALYSIS
A. Non-Party Motion

As stated on the record at the hearing, tba-Rarty Motion is granted and the Non-Parties
shall produce e-discovery responsive to Centesmadjuests because the requests are relevant to
Centennial’'s claims in this caseSeeFed. R. Civ. P. 26(b)(1). Specifically, Centennial’s
information that the Non-Parties forwarded teitlpersonal email accounts while they were still
employed by Centennial is relevant to Centahsillegations of Defedants’ wrongdoing. (Dkt.

53 at 1 73.)

As to the indemnification agreements beén the Non-Parties and ServisFirst, the
indemnification agreements errelevant and therefore diserable because ServisFirst's
agreement to indemnify the Non-Parties and Mr. Bryant in the event of litigation such as the
present litigation is relevant to Centennial’aigis regarding ServisFits interference with the
Non-Parties’ and Mr. Bryant'employment agreementSeeFed. R. Civ. P. 26(b)(1). Because
the Non-Parties oppose production, it is their burdeastablish that the work product doctrine
protects the indemnification agreements from discovétgpublic of Ecuador v. Hinchgé41l
F.3d 1185, 1189 (11th Cir. 2013).

The work product doctrine protects from protioic documents and oth&tangible things”
that were “prepared in anticipation of litigation or for trial by or for another party or its
representative (including thehatr party’s attorney, consultardyrety, indemnitor, insurer, or

agent).” Fed. R. Civ. P. 26(b)(3)(A). The Eleventh Circuit, Tambourine Comercio



Internacional SA v. SolowsKyeld that “[b]y its plain text, Ra 26(b)(3) applies to documents or
things prepared by or for another party orrgpresentative” and held that the work product
protection does not apply to documents prep&wethose who are not parties to the case “even
though the person may be a party to a closely elatesuit in which he will be disadvantaged if
he must disclose in the present suit.” 31App’'x 263, 284 (11th Cir. @09) (internal citations
omitted). The Eleventh Circuit's holding fambourinehas been interpreted to mean that “[a]
non-party is not entitled to @im work product protection.'Bozeman v. Chartis Cas. C®o.
2:10-CV-102-FTM-36, 2010 WL 4386826, at t®1.D. Fla. Oct. 29, 2010) (citingambourine
312 F. App’x 263).

Here, the Non-Parties are not parties to tlesent litigation. As such, they cannot claim
the protections of the work product doctrinedatherefore must produce the indemnification
agreements. However, the Court notes thatesthe hearing, ServisFirst has filed a motion to
guash Centennial’'s subpoenastite Non-Parties to the extent they seek the indemnification
agreements.SeeDkts. 160-161.) At the time of entry of this Order, ServisFirst's motion to quash
remains pending. Accordingly, the Court findagipropriate to stay éhNon-Parties’ production
of the indemnification agreements pendingdisposition of ServisFirst's motion to quash.

B. Bryant Motion

The Court rejects Centennial’'s contention that Mr. Bryant’s objections to Centennial’s
request for production are not soféintly specific because, aftegview of his objections (Dkt.
124 at Ex. B), the Court finds thitr. Bryant adequately stateke basis for his objections and
the objections are well taken. The Court furtheratsj€entennial’s argumetitat Mr. Bryant has
waived any attorney-client pilege or work product protectiorisecause Centennial cites no

binding authority that a privileglog must be produced simultasly with a party’s responses



and, in any event, Mr. Bryant served higviege log shortly afte providing responsive
documents.Universal City Dev. Partnerg,td. v. Ride & Show Eng’g, Inc230 F.R.D. 688, 696
(M.D. Fla. 2005) (“The EleventlCircuit has never determined what constitutes a timely
production of a privilege log in response to guest for production of documents.”). Further,
Centennial suffered no prejud due to the short delay.

As to Centennial’s requestéompel production of the inderfication between ServisFirst
and Mr. Bryant, the Court denies the request becausprotected from discovery under the work
product doctrine. Specifically, MBryant, as a party, may asse work product protection and,
after the Court’sn cameranspection of the indemnification sgment, the agreement, on its face,
states that it was prepared in anticipatidfitigation such as the present litigatibrSeeFed. R.

Civ. P. 26(b)(3)(A). FurtherCentennial has not shown that the agreement is “otherwise
discoverable under Rule 26(b)(1)” thiat it has a “substantial neéa the materials to prepare its
case and cannot, without undue Isduig, obtain their substantiedjuivalent by other meansSee
Fed. R. Civ. P. 26(b)(3).

Accordingly, it is

1. Plaintiff Centennial Banls Motion to Compel Complete Responses to Subpoenas
to Produce Documents Served on ServisHistployees (“Non-Partyotion”) (Dkt. 88) is
GRANTED; however, the Non-Parties’ obligationfgooduce the indemnification agreements is
stayed pending the disposition®érvisFirst's motion to quashSéeDkts. 160-161.)

2. The Non-Parties shall serve e-discoveegponsive to Centennial’'s subpoenas

within sixty (60) days oéntry of this Order.

! The indemnification agreement between Serviskinst non-parties Mr. Murrin and Ms. Davey were virtually
identical to the indemnification agement between ServisFirst and. Bryant. Having conducted an camera
review of the three agreements, they all appear to havepbepared in anticipation difigation such as the present
litigation.



3. Plaintiff Centennial Bank’'8/otion to Compel Bryant t®rovide Better Responses
to Centennial Bank’s First Request fobBuction (“Bryant Motion”) (Dkt. 124) i®ENIED.

DONE andORDERED in Tampa, Florida on July 1, 2016.

( 'af W Nlini p&
;_:' JULIE &. SHEED
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:
Counsel of Record
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