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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
JOHN GUSHLAW,
Plaintiff,
V. Case No: 8:16-cv-00256-JSS

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.
/

ORDER

Plaintiff, John Gushlaw, seeks judicial revieivthe denial of his claim for a period of
disability and disability insurece benefits. As the Administnge Law Judge’s (“ALJ”) decision
was based on substantial evidence and employgubplegal standards, the decision is affirmed.

BACKGROUND

A. Procedural Background

Plaintiff filed an applicatiorior a period of disability and slability insurance benefits on
September 21, 2012. (Tr. 172-73.) The Commissiomeed®laintiff's clams both initially and
upon reconsideration. (Tr. 74-11®)aintiff then requested anmdhistrative hearing. (Tr. 120—
21.) Upon Plaintiff's request, the ALJ held a hegrat which Plaintiff appaed and testified.
(Tr. 55—-72.) Following the hearing, the ALJ iss@dunfavorable decisn finding Plaintiff not
disabled and accordingly denied Plaintiff's ofai for benefits. (Tr. 30—-47.) Subsequently,
Plaintiff requested review from the AppealsuBoil, which the Appeal€ouncil denied. (Tr. 1—
4, 26.) Plaintiff then timely filed a complaint withis Court. (Dkt. 1.)The case is now ripe for

review under 42 U.S.C. 885(g) and 1383(c)(3).
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B. Factual Background and the ALJ’s Decision

Plaintiff, who was born in 1971, claimed diddy beginning on Apil 1, 2012. (Tr. 33,

45, 172.) Plaintiff has a high school education. (Tr. 45.) Plainp#& relevant work experience
includes work as a mechanical taahan. (Tr. 45, 196.) Plaintifalleged disability due to left
knee pain and arthritis, torn rotator cuff, cervidisic disease, pinched nerve, fibromyalgia, sleep
apnea, right knee arthritis, depressianiaty, and a right hanidjury. (Tr. 216.)

In rendering the decision, the ALJ concludkdt Plaintiff had not performed substantial
gainful activity since April 1, 2012, the alleged ondate. (Tr. 35.) After conducting a hearing
and reviewing the evidence of record, the ALJ determined that Plaintiff had the following severe
impairments: “left knee, left shoulder, degetieemdisc disease, obstiive sleep apnea, right
knee, and obesity.” (Tr. 35.) Notwithstanding the noted impairments, the ALJ determined that
Plaintiff did not have an impairment or combination of impairments that met or medically equaled
one of the listed impairments in 20 C.FRRrt 404, Subpart P, Appendix 1. (Tr. 37.)

The ALJ then concluded that Plaintiff retained a residual functional capacity (“RFC”) to
perform sedentary work, except ban lift ten pounds occasionglistand and/or walk two hours
per eight-hour workday, and sit six hours per eight-hour workday, with normal breaks;
occasionally climb ladders, ropes or scaffolds] eamps or stairs; occasionally climb, balance,
stoop, kneel, crouch, and crawl; occamlly reach with the left shalgr in front and/or laterally;
occasionally reach overhead with the right shaylded must avoid even moderate exposure to
hazards. (Tr. 37-38.)

In formulating Plaintiff's RFC, the ALJ coitkered Plaintiff's subjective complaints and
determined that, although theidence established the presence of underlying impairments that

reasonably could be expected to produce the Bymgpalleged, Plaintiff's statements as to the



intensity, persistere, and limiting effec of his symptoms were nhilly credible. (Tr. 42—-45.)
Considering Plaintiff's noted ipairments and the assessmentao¥ocational expert (“VE”),
however, the ALJ determined that Plaintiff could not perform his past relevant work. (Tr. 45.)
Given Plaintiff's background and RFC, the VE tiestl that Plaintiff @uld perform other jobs
existing in significant numbers ithe national economy, such sygstems monitor, appointment
clerk, and order clerk. (Tr. 46Accordingly, basedn Plaintiff's age, edwation, work experience,
RFC, and the testimony of the VE, the Abidind Plaintiff not dsabled. (Tr. 45-47.)

APPLICABLE STANDARDS

To be entitled to benefits, a claimant musdizabled, meaning that the claimant must be
unable to engage in any substantial gainfuivagtby reason of any medically determinable
physical or mental impairment that can be expetdaésult in death or thdias lasted or can be
expected to last for a continugesriod of not less than twelweonths. 42 U.S.C. 88 423(d)(1)(A),
1382c(a)(3)(A). A “physical or mental impairmerg’an impairment that results from anatomical,
physiological, or psychological abnormalitiesathare demonstrably medically acceptable
clinical and laboratory diagntis techniques. 42 U.S.C. 323(d)(3), 1382c(a)(3)(D).

The Social Security Administration, in dar to regularize thedjudicative process,
promulgated the detailed regulationgrently in effect. Thesegalations establish a “sequential
evaluation process” to determine whether antéait is disabled. 20 C.F.R. § 416.920. If an
individual is found disaleld or not disabled at any point in thequential reviewfurther inquiry
is unnecessary. 20 C.F.R. § 416.920(a). Under toteps, the ALJ must determine, in sequence,
the following: (1) whether the claimant is currently engaged in substantial gainful activity; (2)
whether the claimant has a severe impairment, ae that significantly limits the ability to

perform work-related functions; Y3vhether the severe impairmemneets or equals the medical



criteria of 20 C.F.R. Part 404, Subpart P, Apperidiand, (4) whether the claimant can perform
his or her past relevant work. If the claimantreatrperform the tasks reqaa of his or her prior
work, step five of the evaluation requires the AbHecide if the claimant can do other work in
the national economy in view of the claimant’'®agducation, and womxperience. 20 C.F.R.
8§ 416.920(a). A claimant is entitled to betgebnly if unable to perform other worlBowen v.
Yuckert 482 U.S. 137, 140-42 (1987); 20 C.F.R. § 416.920(g).

A determination by the Commissioner that a claitma not disabled must be upheld if it
is supported by substantial evidence and comports with applicable legal starfketiz.U.S.C.

8 405(g). Substantial evidence is “such relevamtience as eeasonable mind mht accept as

adequate to suppoa conclusion.” Richardson v. Peraleg102 U.S. 389, 401 (1971) (quoting
Consol. Edison Co. v. NLRBO5 U.S. 197, 229 (1938Miles v. Chater84 F.3d 1397, 1400

(11th Cir. 1996). While the court reviews tB®@mmissioner’s decisiowith deference to the

factual findings, no such deferencegigen to the legal conclusion&eeton v. Dep't of Health &

Human Servs21 F.3d 1064, 1066 (11th Cir. 1994).

In reviewing the Commissioner@ecision, the court may ndecide the facts anew, re-
weigh the evidence, or substitute own judgment for that of the ALJ, even if it finds that the
evidence preponderates against the ALJ’s deciddmodsworth v. Heckle703 F.2d 1233, 1239
(11th Cir. 1983). The Commissiarefailure to apply the corretaw, or to give the reviewing
court sufficient reasoning for determining thatdreshe has conducted the proper legal analysis,
mandates reversaKeeton 21 F.3d at 1066. The scope of review is thus limited to determining
whether the findings of the Gomissioner are supported by subsi@ evidence ad whether the
correct legal standards were applied. 42 U.S.C. § 408{itpon v. Barnhart284 F.3d 1219, 1221

(11th Cir. 2002).



ANALYSIS

Plaintiff contends that the ALdid not properly evaluate thginions of two physicians by
failing to give controllig weight to the opinions of Dr. Dya Zanchi and Dr. Marcela Arguedas,
and by failing to adequately expidnis reasons for affording littheeight to their opinions. (DKkt.
18 at 13.) Specifically, Plaintiff argues thaetALJ did not properly account for Dr. Zanchi’'s
opinion regarding Plaintiff's ability to stand and wabr Dr. Arguedas’ opinion that Plaintiff could
only occasionally reach, handle, finger, and féBlkt. 18 at 15-18.) For the reasons that follow,
these contentions do nwarrant reversal.

Medical opinions are statements from physiciansther acceptable medical sources that
reflect judgments about the nature and sevesftyhe claimant’'s irpairments, including the
claimant’'s symptoms, diagnosis and prognosie claimant’s ability to perform despite
impairments, and the claimant’s physical or mental restrictigviaschel v. Comm’r of Soc. Sec.
631 F.3d 1176, 1178-79 (11th Cir. 2011). In determgrthe weight to afford a medical opinion,
the ALJ considers the examining and treatmeatiomship between theailmant and doctor, the
length of the treatment and the frequency of tlereration, the nature and extent of the treatment
relationship, the supportdiby and consistency of the evidendbge specialization of the doctor,
and other factors that tend topport or contradict the opinionHearn v. Comm’r of Soc. Sec.
Admin, 619 F. App’x 892, 895 (11th Cir. 2015).

The medical opinions of a treating physiciansinbe given substantial or considerable
weight unless good cause is shown to the contr@nawford v. Comm’r of Soc. Se863 F.3d
1155, 1159 (11th Cir. 20043pe alsa20 C.F.R. § 404.1527(c)(2). Good cause exists when the
doctor’s opinion is not bolstered by the evidencegthdence supported amtrary finding, or the

doctor’s opinion is conclusory or inconsistevith his or her own medical record#/inschel 631



F.3d at 1179. The ALJ must statgwparticularity the wight given to different medical opinions
and the reasons forahascribed weightld. Importantly, however, while all medical opinions
must be considered, including opinions regardini@enant’s RFC, a claimant’s RFC is a decision
“reserved to the Commissioner.” 20 C.F.R. 8§ 404.1527(dy@yomme v. Comm’r of Soc. Sec.
518 F. App’x 875, 877—78 (11th Cir. 2013).

A. Dr. Drago Zanchi

Plaintiff’'s medical records indate that Plaintiff receiveongoing medical treatment from
Dr. Drago Zanchi from 2012 2014 for sleep apnea and hypersomnia at Pulmonary and Sleep of
Tampa Bay. (Tr. 530-37, 894-97, 963—-64, 1056-59.Apinl 2014, Dr. Zanchi completed a
Residual Functional Capacity Questionnaire rel&beBlaintiff's sleep disorder. (Tr. 1056-59.)
In the questionnaire, Dr. Zanchoted Plaintiff's diagnosis dfypersomnia with sleep apnea and
specified that his impairments had lasted at leaslve months. (Tr. 1056-57.) Dr. Zanchi opined
that Plaintiff can do the followingcontinuously sit for more thamvo hours; stand or walk less
than two hours and sit at least six hours totarreight-hour workday with normal breaks; and
frequently lift and carry less than ten pound$r. 1057.) Additionally, Dr. Zanchi opined that
Plaintiff would need taest for five minutes before returning to work, but Plaintiff's symptoms
would not likely cause the netmltake unscheduled breaks tetréuring an avaige workday, and
Plaintiff would be absent less than once a mon{Tr. 1058.) Dr. Zanchi further opined that
Plaintiff's symptoms would rarely interfere withe attention and conceation needed to perform
simple work tasks during a typical workday. (Tr. 1057.)

In his decision, the ALJ considered all teeidence and afforded Dr. Zanchi's opinion
some weight. (Tr. 33, 44.) In doing so, #&ieJ found that Plaintiff'ssleep condition would not

affect his attention and concentration, whictsvi@und to be non-severe. (Tr. 44.) Additionally,



the ALJ found that Plaintiff is “able to [stanB]hours per 8-hour workday and sit 6 hours per 8-
hour workday.” (Tr. 37, 44.) According to the ALJ, Plairffi could therefore perform the
requirements of sedentary work. (Tr. 37-38, 44 disoussing Dr. Zanchi’'s opinion and treatment
records, the ALJ explained as follows:

In April 2014, Dragos Zanchi, MD compéxl a sleep disorder questionnaire.
The claimant was diagnosed with hypersomnia with sleep apnea. Dr. Zanchi
opined that the claimant’s impairmentstied at least twelve months but the
symptoms rarely interfered with attean or concentration needed to perform
even simple tasks. The claimant vedde to continuously sit for 2 hours and
then needed to walk or stand for 45 minutes. The claimant was able to stand
and/or walk less than 2 hours and theeded to walk or stand for 45 minutes.
The claimant was able to stand and/otkwass than 2 hours and sit at least 6
hours total in an 8-hour workday with nornbaeaks. If the claimant needed to
rest before returning to work, it woultk less than 5 minutes. The claimant
could frequently lift and carry less tha@ pounds and would be absent less than
once a month. Lastly, Dr. Zanchi notecithhe claimant’s sleep disorder in
combination with any other impairmemtas no more severe then [sic] as
described above (Exhib#7F). The undersigned affords this opinion some
weight.  The claimant's conditiorwould not affect his attention and
concentration, which was found to be normese. In additionhe was able to 2
hours per 8-hour workday and sith®urs per 8-hour workday, which was
supported by the sedentangidual functional capacity.

(Tr. 44.)

Accordingly, while the ALJ did not affordr. Zanchi’'s medicalopinion controlling
weight, the ALJ considered andieel upon Dr. Zanchi’s opinion in pairt reachinchis decision.
Importantly, the ALJ explained his reasons for affording Dr. Zanchi less than substantial or
considerable weight. As set forth abovethe ALJ’s decision, Plaintiff's condition would not
affect his attention and concentration. (Tr. 4&he ALJ also found, &dr considering all the
evidence, that Plaintiff could std and/or walk for two hours and &r six hours in an eight-hour
workday. (Tr. 44.)

Additionally, good cause exists for affording @anchi’s opinion lesseight because Dr.

Zanchi provided conclusory opons concerning Plaintiff's limiteons in walking and standing



without any supporting rationale @aining how Plainff’s sleep apnea and hypersomnia affected
Plaintiff's ability to stand and walk. Similggl Dr. Zanchi’'s opinionconcerning Plaintiff's
limitations in standing and walking conflicts with.ranchi’s opinion tha®laintiff did not exhibit
recurrent daytime sleep attacks. (Tr. 1056.) Zanchi’s opinion also conflicts with Plaintiff's
administrative hearing testimony in which Plainstated he could walk or stand approximately
five hours before he had to sit down. (Tr. 63.)

Finally, Dr. Zanchi’s opinion isnconsistent with the opians of Drs. Nancy King, Maury
Fisher, and Matthew Imfeld, who recommended no sestrictions. Plaintiff's medical records
show that on September 27, 2010, Plaintiff received treatment from Dr. King at the Occupational
Health Center for pain in his left knee. (B26-27.) Upon examination, Plaintiff was able to
walk without difficulty and he had full range of motion. (Tr. 426.) Plaintiff denied that he
experienced any locking, buckling, or giving wgyr. 426.) Dr. King opined that Plaintiff could
return to work, but he could not squat, kneeklonb. (Tr. 427.) Plaintiff could stand and walk
as tolerated. (Tr. 427.)

Further, Dr. King ordered an x-ray examioatifor Plaintiff and Plaintiff had the x-ray
examination performed on his left knee on Septer@Be2010. (Tr. 432.) The x-ray results were
normal. (Tr. 432.) Dr. King ordered an MRI exaation for Plaintiff anl Plaintiff had the MRI
examination performed on his left knee on ®@eto7, 2010. (Tr. 436.) The MRI exam showed:

1) There is a kissing bone bruise of thedial tibial plateau and medial femoral

condyle and a large acute bone bruise efldteral tibial plagau; 2) There is a

complete tear of the femoral insertiontloé popliteus muscle; 3) There is complete

tear of the anterior cruciate ligamedf There is an oblique tear through the

posterior horn of the medial meniscl®; There is joint effusion with a small
Baker’s cyst.

(Tr. 436, 437.) Dr. King diagnosed Plaintiff withvwag a tear of the left anterior cruciate

ligament, left medial meniscusjumy, and tear of the femoral insertion of the popliteus muscle.



(Tr. 436.) Dr. King opined that &htiff could return to work, but he could not climb, squat, or
kneel, must be on solid ground, must avoid walkingravel or mud, andozild stand and walk as
tolerated. (Tr. 436.) Dr. King ferred Plaintiff to an orthopesti for further care. (Tr. 436.)

Thereafter, Plaintiff received orthopedieatment from Dr. Fisher. (Tr. 345-58.) Dr.
Fisher performed Plaintiff's arthroscopic Idfhee anterior cruciate ligament reconstructive
surgery in November 2010. (Tr. 358.) Aftergery, during follow-up appointments, Dr. Fisher
found no instability in Plaintiff's left or right k&g normal physiological flexion and extension, no
need for the use of a cane, stdele and right patella, muscktrength 5/5 in bdt right and left
legs, and normal posture. (Tr. 347-48.) Pldistknee was not “giving way” in February 2011
and he was participating in light duty. (Tr. 353.) Because Plaintiff was continuing to report pain
in his left knee, and Dr. Fisher could determinetier treatment for Plairtj Dr. Fisher referred
Plaintiff to Dr. Friedman for aezond opinion. (Tr. 345, 349, 372-74.)

In his examination of Plaintiff on May 12011, Dr. Friedman found no instability in
Plaintiff's knee, found no clinicdlasis for using a cane, and thatiRiiff “is clearly able to work,
at the very least in a light dutgpacity.” (Tr. 373.)Dr. Friedman recommended that Plaintiff be
restricted to a “sit down job” and opined Pldintiould walk 15 minutes péhour. (Tr. 373.) Dr.
Friedman recommended no squatting, climbinggégtimg, jumping, running, or crawling. (Tr.
373.) He also recommended no pushing orimmilbver 15 pounds, no lifting below the waist
level, or lifting over 15 pounds. (Tr. 373.) .iriedman recommended independent exercise and
weight loss for Plaintiff. (Tr. 345, 373.)

Dr. Fisher agreed with Dr. Friedman'sidings and recommendations. (Tr. 345.) Dr.
Fisher discharged Plaintiff from further ttegent on October 11, 2011, cdmding that he had

reached maximum medical improvement concernirggléft knee. (Tr. 376.)Dr. Fisher also



opined that Plaintiff could not squat, kneeindd, or lift over 20 pounds. (Tr. 376.) Although Dr.
Fisher noted that Plaintiff hadegenerative changes in his kn&g, Fisher did not otherwise
provide recommended restrictiofs Plaintiff's walking, standingor sitting. (Tr. 376.)

Plaintiff also received treatment from Dr. Imfeld at Central Florida Physiatrists from
November 2011 through April 2012. (Tr. 457-64D). Imfeld noted that Plaintiff had normal
strength in his kneextensors, and was ableldalance on his left and right foot, and walk heel to
toe with both feet although Plaiffittelt more comfortable using a cane. (Tr. 463.) Dr. Imfeld
recommended anti-inflammatory medication anstrretions including nostooping, squatting,
climbing, or lifting over 20 pounds. (Tr. 463.) kHecommended a health club membership to
keep Plaintiff's left knee strengthed and weight loss to decreasessure on the left knee. (Tr.
463.)

Accordingly, good cause existed to discolnt Zanchi’s opinion ancerning Plaintiff's
limitations in standing and walking because it wasclusory, inconsistent with his other findings,
and inconsistent with the ewdce in the record, and thdetermination was supported by
substantial evidence&rawford, 363 F.3d 1159 (affirming the ALJ ®dision to discount a treating
physician’s opinion because it wdaconsistent with [the treatg physician’s] own treatment
notes, unsupported by the medicabewnce, and appear[ed] to based primarily on [claimant’s]
subjective complaints of pain”). Plaintiffontention, therefore, does not warrant reversal.

B. Dr. Marcela Arguedas

Plaintiff also challenges the weight the Aafforded to Dr. Marcela Arguedas’ medical
opinion. Plaintiff received medal treatment from Dr. Arguedas on December 12, 2012, for pain
and a hematoma in his right calf. (Tr. 724-289-31.) Dr. Arguedas insicted Plaintiff to

elevate his leg and to tak&€ylenol as needed. (Tr. 729.) Dr. Arguedas completed a
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“treating/examining medical source statetiemn December 12, 2012, and opined as follows:
Plaintiff's lifting and carrying araffected by his chronic neck paamd radiculopathy; his ability
to stand and walk are affected because ofidefer extremity weakness and knee pain; Plaintiff
could never climb, balance, stoop, crouch, kneeatyawl; Plaintiff's reabing, handling, feeling,
and pushing/pulling are limited due to radiculdyetind left shoulder rotator cuff injury; Plaintiff
should avoid heights and moving machinery becatibmited range of motion and radiculopathy;
and Plaintiff must elevate hisdt when sitting, change positi@nd alternate between sitting and
standing. (Tr. 724-26.) Dr. Argueslapined that Plaintiff's abilityo sit was not affected by his
impairments. (Tr. 725.) According to the medical source statement, the medical findings that
support plaintiff’'s allegations atude: “cervical radiclopathy (MRI 2011); rotator cuff syndrome,
left (notes from Dr. Ahmann); Left lower egtnity pain, chondromalacia patella (MRl 2010).”
(Tr. 726.) Ultimately, Dr. Arguedas conclude¢kdat Plaintiff would be unable to sustain
employment for eight hours a day, five days a week. (Tr. 726.)

In his decision, the ALJ afforded Dr. Arguedapinion “some weight.” (Tr. 43.) In doing
so, the ALJ relied on evidence showing full motor strength in all extremities, normal gait, almost
full flexion with the left lower extremity, full #xion with the right lower extremity, full flexion
with the back and hips withormal range of motion, and imprawent with range of motion and
joint mobility of the left ankle and foot. (T44.) Additionally, the ALJ acknowledged that
diagnostic studies showed de@ed range of motion with thegtit shoulder, mild degenerative
changes of the cervical spine, and degenerativiegesain the lower lumbar spine. (Tr. 44.) In
light of this, the ALJ limited the claiant to sedentary work. (Tr. 43—44.)

The ALJ is not required to assign controlliwgight to the opinionf a treating physician

who examined a claimant only twicéleppell-Libsansky v. Comm’r of Soc. $S4@.0 F. App’x
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693, 698 (11th Cir. 2006) (ruling thiése ALJ did not err by failingp accord a physician’s opinion
controlling weight where physiciaretted claimant only twice aftdre alleged onset date, as the
physician did not have a longstanglirelationship with claimant)Here, the ALJ was not required
to defer to Dr. Arguedas’ opinion, as it was@ginion rendered by a physician who examined
Plaintiff only twice in 2012—once iduly 2012 for an ingrown toail-related issue (Tr. 525) and
once in December 2012 for pain in his right calf (Tr. 729—-3¢&e Heppell-Libsanski 70 F.
App’x at 698;Beegle v. Comm’r of Soc. Set82 F. App’'x 483, 489 (11@ir. 2012) (finding that
the ALJ was not required to defer to a physician’s opinion because the physician only examined
the claimant on a single occasion and did not treat Wogwain v. Bower814 F.2d 617, 619
(11th Cir. 1987) (finding that phigans’ opinions were “not entittkto deference because as one-
time examiners they were nioéating physicians”).

Additionally, Dr. Arguedas’ opinion regardirjaintiff's reaching, handling, feeling, and
pushing/pulling are incomgent with Plaintiff’'s medical record$Sryock v. Heckler764 F.2d 834,
835 (11th Cir. 1985) (explaining dhthe ALJ may reject the apon of any physician if the
evidence supports a contrary corsitun). First, within weeks ddr. Arguedas’ medical opinion,
the physicians at Bartow Regional examined Plidiatid found that his motastrength was 5/5 in
all extremities. (Tr. 545, 553, 830.) Next, Dr. Ardae’ opinion conflicts with Dr. John Amann’s
opinion, in which he opined thatdhtiff's strength was acceptatded reasonable. (Tr. 498.) Dr.
Amann recommended only conservative treatmendepiand did not provide any recommended
limitations for Plaintiff's activities. (Tr. 499.) Finer, Dr. Arguedas’ opinion is also inconsistent
with the medical opinion and records of Binthony Shydohub who opinedahPlaintiff's left
median, ulnar and radial nervésth motor and sensory, were norm@lr. 468.) He also opined

that Plaintiff's distal ad proximal muscles of his left upper extremity were also normal. (Tr. 468.)
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Finally, Plaintiff's treatment records from keland Regional, Bartow Regional, Dr. Avantica
Gondi, and Dr. John Cotton do rgltow that any physicians reamended such limitations of
Plaintiff's activities. Accordingly, Plaintiff'scontention concerning DiArguedas’ opinion is
without merit because her opiniowsre not entitled to great wght, and, nonetheless, the ALJ’s
decision to accord her opinion some weight ywaxper because the opinion was contradicted by
other record medical evidence.
CONCLUSION

Accordingly, after due considerati@and for the foregoing reasons, it is

ORDERED:

1. The decision of the Commissione/AEFIRMED .

2. The Clerk of Court is directed to enfiamal judgment in favor of the Commissioner

and close the case.

DONE andORDERED in Tampa, Florida, on February 16, 2017.
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