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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
CHRIS MOON,
Petitioner,
V. CASE NO. 8:16cv-387-T-02SPF
SECRETARY, FLORIDA DEPARTMENT

OF CORRECTIONS,

Respondent.

ORDER DENYING PETITION

Before the Couris Petitioner Chris Modis pro sepetition for habeas
corpus filed pursuant to 28 U.S.&£2254. Mr. Moon is a Florida prisoner serving
40 years followed by life probatidor his2008state conviction of lewd or
lascivious molestation of a child under 12. After careful consideration of the
petition (Dkt. 1), the responséd supplemental respon§kts. 6, 14), and the

state court records (DK3),! the Court denies thpetition

! The state courtsecords are found in an appendix in paper format. The appendix contains 32
separate exhibitsThe state court record on appeal is found at ExhibitHe pTetrial, trial and
sentencingranscrips will be reference@s“Exh. 1, Tr. at ___."Otherdocuments in the record

on appealill appearas “Exh. 1, R. at ___.” Record citations to the remaining exhililitbe
denoted using the exhibit number and, if necessary, the page number, such as “Exh. 2at ___.”
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Factual Background

In JanuaryandFebruary 2007, eleveyearold C.H. would sometimesper
the weekenslwith her mother. Her mother, Julie Derigsmgsdating and living
with Petitionerat the time.One weekendRetitioner came into the bedroavhere
C.H. and airlfriend were sleepingnd touched.H. s genital aredor anextended
timein a lewd or lascivious manner. The incident was not reported immedaately
C.H. told only her friend C.P.M. who was sworrstxrecy

Both the victim C.H. and her terearold friendC.P.M. testified at trial.
Exh. 1, Tr. at 18809, 21422. The girls testimony was consistent.hey were
bothsleeping on the sana mattressvhen Petitioner molested C.HuytC.P.M.
was notawakened.ld. at196-97, 218 C.H. told C.P.M. thdollowing morring
that Petitioner put his legs between or over G gs stuck his hand down her
underwearand touched her privaseeawith his handor about 45 minute$ Id. at
196-201,219. C.P.M.’s testimony was allowed as child hearsay statements.

Petitioners biological daughteiMs. FawnMoon, testifiedaboutsimilar

collateral crimeorWilliams® rule, evidence Exh. 1, Tr. at 28285. Ms. Moon

2 Upon questioning, she did name the Vpte area” as her vagin&xh. 1, Tr. at 197-98.

3 Williams v. State110 So. 2d 654 (Fla. 1959) (holdisignilar factevidence of commission of a
collateral crimas inadmissible to prove bad character or criminal propensitydbenant similar
fact evidence will not be excluded merely because it relates to the commissi@pafates
crime). Williamswas codified in section 90.404(2)(a), Florida Statutes, which geevthat
“[s]imilar factevidence of other crimes, wrongs, or acts is admissible when relevant éogprov
material fact in issue, including, but not limited to, proof of motive, opportunity, intent,
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was 22 years old at the time of trigbhetestifiedto a single act of child
molestation by touchinop 1996committed byPetitionerwhen she waaround

nine years old. The trial court did not permit PetitiGeieounsel to cross examine
Ms. Moonaboutthe outcome of thalegedreported acts of Petitionar 19960r

to present other evidenas to why the state elected in 1996 not to file charges
against Petitionet.

Two law enforcement officers testifieDeputy Robert Howard and
Detective Lee Raschkdxh. 1, Tr. atl81-88, 223-48 Deputy Howard of the
sheriff s highway patroresponded to th@11 call of child abusen Februaryl?,

2007. He interviewed Ms. Deriso and C.H. Medical personnel were not contacted
becaus€.H. reported thencidentto Ms. Deriso about one month after it
happened.

Lee Raschke, a detective with the shgsitiffice, testified that he
interviewed C.H. at schoahever located C.P.M. to interview her, and interviewed
Petitioner on April 3, 2007Exh. 1, Tr. at 22628, 235,237. Peitioner told
Detective Raschke that he did not think he committed the act, but if he did it, he

did not remember doing itd. at232-33, 241-43. Petitioner explained that he

preparation, plan, knowledge, identity,absence of miake or accident, butt is inadmissible
when the evidence is relevant to solely to prove bad character or propensity.”

4 There was a “no file” letter written by the state attors@jffice and perhaps another witness
who could testify to the fact that charges were not brought. Neither the letter nombgswi
could reveal the underlying reasons for not filing charges.
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checked on the girls tmake sur¢heir covers were on, and he may have touched
C.H/!s vagina with his hahbutif he did,it was notintentional or for sexual
purposes.ld. at232-33, 242.

Neither Ms. Deriso nor Petitioner took the staitidence showethat
Julie Deriso and Petitioner broke up on Valerisrigay, a few days before the
molestation was reportedExh. 1, Tr. at 177243. Petitionets theory ofdefense at
trial was that Ms. Deriso called in the child abuse complaint as retaliation for
Petitioner breaking up with her and returning to a forgrfriend. Id. at Tr.175-
77.

Procedural History

A jury found Petitioner guilty ofewd and lascivious molestation of C.H., a
child under 12. On direct appeal he raised three isaugging error in the
admission of C.Hs outof-court child hearsay atements to C.P.M., the admission
of Ms. Mooris Williamsrule evidence, andnproperprosecutorial commesin
closing argumentExh. 2. The judgment and sentence were per curiam affirmed
without opinion on direct appeal. ExX$.Moonv. State22 So. 3d551 (Fla. 2d
DCA 2009.

Petitioner through counsethenfiled in the state circuit court a moti@md
amended motiafor postconvition relief pursuant to Florida Rule of Criminal

Procedure 3.850. Exhs, 9 11 All three groundslaimed ineffective assistance
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of trial counsel Petitioner alleged defense counsel failed to adequately object to
boththe admission of child hearsayatmentand to improper prosecutorial
statements in closing. He also claimed defense counsel failed to elicit the
inconsistent datesf the incident given by C.H. and Deputy Howanll claims
weresummarilydeniedon the merits Exh. 13. Te denial v&s per curiam

affirmed without opinion on appeal. ExHAS, 15 Moonv. State125So. 3d158

(Fla. 2d DCA2013. Petitionerthen filed a petition for writ of habeas corpus in
the state appellate cowtleging ineffective assistance of trial, not appellate,
counselwhich was denied. Exhs. 17, Mpon v. Statel62 So. 3d 1004 (Fla. 2d
DCA 2014).

Thereatfter, in 2014, Petiner filed a second rule 3.850 motion whieas
denied as untimely and procedurally barred. Exh. 20. The denial was per curiam
affirmed without opinion on appeal. Exh. 22p0n v. State200 So. 3d 127{Fla.
2d DCA 2015). In early 2015, Petitioner filed a rule 3.800(a) motion to correct
illegal sentence, which was granted, and on December 8, 2015, Péestioner
sentence was amended to reflect 40 years in prison followed by life probation.
Exhs. 24, 30, 31.This timely petition followed.

Petitionetsfirst groundchallengeshe admission oWilliamsrule and child
hearsayevidence.Grounds two through four claim ineffective assistance of trial

counsel. Respondent argues part of ground one and all of grounds two, three, and



four are barred from thisdlirt s review. Petitioner concedes grounds two through
four are procedurally defaulted but argues the defaults should be ekmusadse
and prejudice.
Exhaustion and Procedural Default

The writ of habeas corpus cannot be granted unless the petitioner has
exhausted all available state court remed{@&sleman v. Thompspb01 U.S. 722,
731 (1991)Lucas v. Sey, Dept of Corr., 682 F.3d 1342, 1351 (11th Cir. 2012)
(citing 28 U.S.C8§ 2254(b),(c)f. Exhausting state remedies requires a petitioner
to “fairly present” s claim in each appropriate state court “thereby alerting that
court to the federal nature of the clainBaldwin v. Reesé&41 U.S. 27, 29 (2004)
(citing O’Sullivanv. Boerckel526 U.S. 838, 848 (1999) abdincan v. Henry
513 U.S. 364, 365 (1995) (per curiam)). The petitidingr must have “fairly
presented” both the facts and substance of the constitutional federal habeas claim
to the state courtAnderson v. Hrless 459 U.S. 4, 6 (1982) (citingicard v.
Connor, 404 U.S. 270, 275 (1971)). A state prisomeperly raise a federal
constitutional claim by citing the federal source of law, or a case deciding the

claim on federal groundddowell v. Mississippi543 U.S. 440, 44314 & n.2

5 AccordRose v. Lundy55 U.S. 509, 518-19 (1982) (“A rigorously enforced total exhaustion
rule will encourage state prisoners to seek full relief first from the stairts, thus giving those
courts the first opportunity to review all claims of constitutional error.”).

6



(2005). The state prisoner must have presented the same claim to the state courts
as he one being raised in the federal habeas petificard, 404 U.S. at 276.

Federal habeas review may be precluded in certain circumstances. If the
claim was raised in state court but the state court found the claim was defaulted on
state procedural gunds, the claim is procedurally barred from habeas review.
Coleman 501 U.S. at 728B0. Under the procedural default doctrine, a claim is
barred if the claim was not raised in state court and “the court to which the
petitioner would be required to presdthe] claims in order to meet the exhaustion
requirement would now find the claims procedurally barrdd."at 735 n.1. To
avoid a procedural bar, a petitioner must show “either cause for and actual
prejudice from the default @fundamental miscarriage of justice from applying
the default.” Lucas 682 F.3d at 13538 mith v. Jone56 F.3d 1135, 1138 (11th
Cir. 2001).

Petitioner does not claim either of these exceptions to excuse the default
with respect to the first ground. Concerning his three claims for ineffective
assistance of trial counsel, howeverasserts thefall within the narrow category
of cases with a relaxed causedprejudice standaroh initial-review collateral

proceedings SeeMartinez v. Ryan566U.S. 1 (2012)



Discussion

Ground One

Pettioner alleges 1) the trial coustrulings allowing collateral crime
evidence and child hearsay were contrary to clearly established federal law, and 2)
his Fifth and Sixth Amendmenights to a fair trialvereviolatedwhen defense
counsel was not allowed to present evidence that the state failed to prosecute him
in 1996 for alleged sexual abuse committed onMds:n Moon when she was nine
years old Dkt. 1 at 69. On direct appeal, appellate counsel raised these issues,
but not in terms of violations of any constitutional rightfiese constitutional
violations were not raised in his postconviction filings

Subclaim — Collateral Crime/Child Hearsay contrary to
Clearly Established_aw

The trialcourt permittedhe collateral crime witness, Ms. Moon, to testify
after a hearingpeld onthe statés intent to rely on such evidence atefense
counséls motion in limine. Exh. 1, Rt19-23, 4553, 6774, Tr. at16-39.

After a hearing held onseparatenotion in limine, he trial court allowed.P.M.
to testify aboubut-of-courtstatements made to her by the child victithiC
describing the sexual abuise2007 Exh. 1, R at54-55, 66-66, Tr. at 5-16.

“[F]ederal habeas corpus relief does not lie for errors of state IBstélle

v. McGuire 502 U.S. 62, 67 (1991) (quotihgwis v. Jeffers497 U.S. 764, 780

(1990)). A state coursk interpretation of state law or rules “provides no basis for
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federal habeas corpus relief, since no questi@oconstitutional nature is
involved.” Carrizales v. Wainwrightc99 F.2d 1053, 1055 (11th Cir. 1983).
federal habeas coug “severely restricted” in theeview of state evidentiary
rulings and the evidentiary violation must constitute denial ‘bfiadamental
fairness.” SeeShaw v. Boney695 F.2d 528, 530 (11th Cir. 1988)tations
omitted)

Error in he admission dboth collateral crime evidence through Ms. Moon
andchild hearsayhrough C.P.Mwasarguedon direct appeal and the trial court
was affirmed. Exb. 2-5. This Court is bound by the state cosinuling on state
law. Mullaney v. Wilbuy421 U.S. 684, 691 (1975kederal courts should not
“secondguess” state courts the “final arbers of state law."Herring v. Seuy,

Dep't of Corr., 397 F.3d 1338, 13585 (11th Cir. 2005).

Even if theWilliamsrule claim werecognizable on habeas revigany
constitutional claim was not exhausted and is now procedurally defaulted. In any
event,Petitioner has failed tdemonstrate he was deprived diadamental
fairness in hidrial by the admission of Ms. MotmWilliamsrule evidence.

Ms. Moon testified about a single act of molestation similar to the act
committed on C.H. when Ms. Moon was almost the same age. Exh. 1, Tr—at 283
84. But Ms. Moois case also involved later, more extensive sex abuse.

Distinguishing between the singiaitial actof molestation and the maigteracts



of alleged sexual battery, or rape, committed by Petitioner on Ms. Moon, the trial

court limited the testimony to Ms. Mo@nsingleclaim ofinitial molestation Id.

at 249-54, seeFla Stat. § 90.404(2)(b) (2008The trial court reasoned that any

chargeavhich could have been brought in 1996 pertained to the broader

allegations of sexual batteajleged by Ms. Moomather than the initiadingleact

of molestation which occurred prior to theoader acts ddexuébatteryon Ms.

Moon. Id. Ms. Mooris brief testimony was not a feature of the trial. ®heact

she testified about wagry similar to the act testified aboby C.H. Ms. Moon

was nine and C.H. was ten. The admission was relevant to show theesatisenc

mistake or accident on the part of Petitioner and his modus operandi of going into

little girls’ bedrooms during night to assure they were tucked in under the covers.

The trial court properly applied Florida laag was affirmed on direct appeal.
Likewise,the evidentiary ruling admittinG.P.M!. s child hearsay testimony

IS not cognizablen habeas review, and any constitutional claim was never

exhausted and is now procedurally defaulted. Petitioner, dgamot shown

fundamental unfairness t@prive him of due process andaa trial. C.P.M.

testified about what C.H., the victim of the 2007 offense for which Petitioner was

convicted, told her the morning after the incident. C.P.M. testified C.H. gave h

detailsof the actand urged her nao tell anyone. Exh. 1, Trt @219-20. Applying

section 90.803(23J;lorida Statutes (2008), and after a full hearing on the' state
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notice of intent to admit child hearsay statemanits Petitionés motion in limine
the trial court foundC.H.'s statements to C.P.M. admissible asafutourt
statements made by a child victim under Te trial judggound no lack of
trustworthinessand both girls testified consistentlyhis evidentiary ruling was
raised on diret appeal and affirmed.

Neither evidentiary ruling has been shown to be contrary to clearly
established federal laar fundamentdy unfair, and neitheprovides a basis for
habeas relief.

Qub-claim —Fifth and Sixth Amendment rightsftor trial

Petitioner claims he was denied a fair trial because the trigl diounot
allow his trial counseto present evidence that teate elected not to prosecute
him for the 1996ncident withMs. Fawn Moon He noteghat cefense counsel
was not allowed to crossxamine Ms. Moombout whether charges wesreer
brought and Ms. Moois testimony was highly prejudicial based on his defense
“that [C.H.’s] allegation was fabricated at the behest of her mother with whom
Petitioner had broken off a relationship.” Dkt. 1 at 9. ,Nerclaimswas defense
counsel allowedo argue to the jurthatthe state elected not to file charges for the
similar acts alleged by Ms. Moon. Dkt. 1 at 5.

In the defenses opening statement, the state objected tdahewing:

Now you are going to hear the state call a withess Fawn Moon. Fawn
Moon is Chris Moois daughter, and what you will hear is Ms. Deriso
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was aware that back in the m@Ds, 96, when Chris Moon broke up
with his wife, there was allegation that Chris had fondled Fawn Moon.
And you might be thinking one plus one equals two, but really rgou
going to see that what happened was Ms. Deriso was counting on this
prior allegation of abuse to be the wind behind her sail to get her
revenge on Mr. Moon.

The problem with that was the prior allegation with Mr. M@on
daughter, Fawn Moon, was thoroughly investigated ba@®Giy both
Hillsborough County and the state attorrsegffice, and they did not
even file charges. It was unfounded.

Exh. 1, Tr. atLl76. After a side bar, the court stated, “Yéenot going to talk about
that. I'm going to sustain the objectionld.
Another side bar was he#dterthe testimony of C.H.:

THE COURT: Why did you want to approach the bench when [defense
counselBranatq talked about the clearing of that case?

PROSECUTORDURAN: Because i, number one, the only ways

going to come into evidence is through Fawn Moon, and the only reason
she knows about that is because ihearsay. She has no other
knowledge because that was based on a decision made by the state
attorneys office.

THE COURT: Thdts one way to look at it, but reallystnot fair that
we talk about that because we know ther@l kinds of reasons that
cases aréhfiled, and we havéo be fair to the defense. Sanl going
to rule that that cdhbe talked about anymore.

DEFENSE COUNSEL DOHERTY: Talk about what?

THE COURT: That the state declined to prosecute in the Fawn Moon
case.

DEFENSE COUNSEL DOHERTY: We cdrtalk about that at all?

THE COURT: No.
12



DEFENSE COUNSEL DOHERTY: For the record we 'tanake that
argument in closing arguments?

THE COURT: No.How would you ever get it in?

DEFENSE COUNSEL DOHERTY?Iin going to object to it. The fact
of the matter is that she knowsawn Moon knows this was never
followed up on, and her dad never went to jail or anything like that.

THE COURT: Is that okay?
DEFENSE COUNSEL DOHERTY: Metag knows that.

PROSECUTOR DURAN: There was a letter of release filed. She would
know that based on hearsay, based on what other pespk knows
the case wasnhfollowed up on, but she doésknow why.

THE COURT: You can ask her if you know if the case was foltbwe
up on. Can you do that with Me&a@

DEFENSE COUNSEL BRANCATO: He knows nothing ever
happened with that case.

PROSECUTOR HINDMAN: But just for the record, as long as the
defendant doesnhget on the witness stand. There are a lot of reasons
we dorit file cases. To suggest that the case dobsive merit is unfair.

PROSECUTOR DURAN: They can attack their credibility, but as to
why the state didmfile it —

DEFENSE COUNSEL DOHERTY: | have a standing objection to the
Williamsrule coming in. So | hava different point, but if thed—

THE COURT: You can ask Ms. Moon, but doask Metzgr. Ms.
Moon would know that the case in which she was a witness/victim
never materialized, never even came about.

Exh. 1, Tr. at 21012.
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On the last morning of trial before the jury was brought in, the court
permitted a proffer and heard more argument concerning the defense ‘®unsel
desire to introduce evidenteatthe state did not file charges for the 1996 incident
involving Ms. Moon Exh. 1, Tr. aR65-81. The trialcourtruled there would be
no crossexamination about the “no file” in 1996 and defense counsel could not
bring up thé'no file” in closing. Id. at 281.

Ms. Mooris testimony before the jugonsisted of less thawo pages of
transcript. Exh. 1, Tr. at 2884. She testified that Petitioner “molested me when
| was nine years old.1d. at 284. She described the single incigentollows:
“[Petitionerjwent in my room, took down my pants, laying on the bed, tookndow
my pants and started to touch my privates.My vagina.” Id.

First, Respondens assertion that this clairs procedurally barres well-
taken. Petitionerdid not raisea violation of federal due processthe state courts
on direct appeal or by way of habeas for ineffective assistance of appellatd.counse
His appellate counsel cited exclusively state casedad nothing in the state
court record put the appellate court on notice that Petitioner was raising such a
claim. Exh. 2 at 4343; see Baldwin, 541 U.Sat32; Preston v. Sey, Fla. Dept
of Corr., 785 F.3d 449, 460 (11th Cir. 201(%)aisingananalogous state claim”

does not mean federal claim is exhaugtBeéarson v. Ség, Dept of Corr., 273 F.
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App’'x 847, 84950 (11th Cir2008)(alerting state court “that the ruling under
review violated a federal constitutional rigid”required by exhaustion doctrjne

Because Florida law does not provide for successive direct appeals and
requiresneffective assistance of appellate counsel be raised by habeas petition in
the state court of appeal within two years after a conviction is faakla. R.

App. P. 9.141(d)(5), the federal claim is now procedurally defaulbegSmith
256 F. 3dat 1138(holding failure to exhaust state remedies that are no longer
available is a procedural default that bars federal habeas relief). arbace
longer available state remedies to exhaust.

Second, aother factor prohibiting federal habeas review is that the scope of
crossexaminatiorand the admissibility of evidence relating to whether a crime
was charged for a collateral crime areors of state law.Seelewis 497 U.Sat
780. Statdaw interpretations oflorida evidentiaryaw provide no basis for
federalhabeas relief because there is no constitutional questianizales 699
F.2dat1055. This Court is bound by state court ruingtinvolving mattes of
U.S.constitutional dw. Herring, 397 F3d at 1354-55 (citation omitted).

If one did look to the merits of this issudnatting evidence of the 1996
similar incident involving Ms. Fawn Moon was in keeping with Florida lduv.
Holland v. State466 So. 2d 207 (Fla. 198%heFlorida Supreme Court hetdata

collateral offens¢hatwas nolle prossed was admissible and the defersdant
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request to inform the jury the collateral crime charge had thexpedvas
properly denied. A decision not to file charges is not the equivalent of an acquittal
on charges never brougtbeed. at 209.

Here,there was no evidence that the “no file” decision in 1996 was based on
guilt or innocence. The proffer of Ms. Moon befsiee took the stand revealed
that she did not know what happened relative to any charges in 1996. Exh. 1, Tr.
at 256, 260. The proffer of Detective Raschke showed he did not know why the
state did not bring chargetd. at 27%173. A proffered letter bm the state
attorneys office did not articulater set forththe reason for the decision not to file
charges. Exh. 1, R. 82 (“State has elected not to file criminal charges at this
time”).

Petitionercannot claim he wadenied due procegsncerningMs. Mooris
testimony Thetrial courts exclusion ofnyevidenceshowingthe state did not
prosecutdPetitioner forthe collateralncident provides no basis for federal habeas
relief.

Procedurally Defaulted Claims
of Ineffective Assistance of Trial Counsel

Martinezcarved out a very narrow exception to the rule of procedurally
defaulted claims for § 2254 habeas petitioners:
Where, under state law, claims of ineffective assistance of trial counsel

must be raised in an initiaéview collateral proceeding, a procedural
default will not bar a federal habeas court from hearing a substantial
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claim of ineffective assistance at trial if, in the in#ial/iew collateral

proceeding, there was no counsel or counsel in that proceedsmg w

ineffective.

566 U.S. at 171n Florida, claims of ineffective assistance of counsel are not
cognizable on direct appeal except under rare circumsta@Goes.v. State784
So. 2d 418, 43738 (Fla. 2001). Those circumstances do not exist here.

Although Petitionés first rule 3.850 motion was submitted through counsel,
the Martinezexception applies if his pesbnviction counsel was ineffective in
filing the 3.850 motion. If Petitioneeitherpro seor throughcounselshould have
raisedbut didnot raiseineffective assistance of trial counsel in the initaliew
collateral proceeding, then the defaulexsusableinder certain circumstances
To establish excusand justification for habeas revietine claimmust be “a
substantial one, whidls to say that the prisoner must demonstrate that the claim
has some merit.Martinez 566 U.S. at 14.

A claim for ineffective assistance of counsel has merit if the petitioner
shows botHl) counsék deficient performance and 2) prejudice resultiogifthe
deficient performanceStricklandv. Washington466 U.S. 668, 6888 (1984.
Deficient performance means “that no competent counsel would have taken the
same action.”Preston v. Seg, Dept of Corr., 745 F. Appx 835, 837 (11th Cir.

2018) (citingJohnson v. Ség, DOC, 643 F.3d 907, 928 (11th Cir. 2011)).

Stricklandprejudice requires the petitioner show the reasonable probability that,
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but for counsek unprofessional errors, the result of the proceeding would have
been different.ld. (citing Strickland 466 U.S. at 694). The reviewing court must
consider the mrits of the underlying claims to determine prejudiSeeatha v.
Secy, Dept of Corr., 787 F. Appx 567, 572 (11th Cir. 201per curiam)citing
Cross v. United State893 F.2d 1287, 1290 (11th Cir. 1990)). This Court must
determine whethdPetitioners claims are substantial undéartinez which
necessarily includesStricklandanalysis.

Ground Two

Petitioner claims i trial counsel was ineffective by failing tall Julie
Deriso,his former girlfriend and mother of B, as a withessHe admits that the
claim is procedurallylefaultedoecause he did not raise it until his successive, late
filed rule 3.850 motion. Dkt. 1 at 14. He urges consideratiohabeas review
underMartinez 1d.

Addressing the underlying claim confirms Petitioner is not entitled to habeas
relief. He asserts that trial counsel could have elicited from Ms. Deriso
inconsistencies about the date of the offense, the length of time he molested C.H
andMs. Derisds bias against him. The precise date of the molestation was never
established through the witnesses, although it was apparent it occurred sometime
before Valentines Day and aftemid-January. The duration of the molestation

was established at 45 minutes, and if Ms. Deriso would testify to 20 minutes, it
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would not negate the fact it happened. With respect to Ms. Defesglings
toward Petitioner, the defense aptly arguebdth openingand closinghat Ms.
Deriso wanted retaliatiorgainst Petitioner for breaking up with hdtxh. 1, Tr. at
175-76, 30H02. Ms. Derists motive to fabricatevasalsobrought ouduring
crossexamination of C.H. and Detective Raschke. Exh. 1, Tr. atG%)209-09,
243. Defense counsslperformanceannot be said to be deficient.

Petitioner has also failed to sh&#ricklandprejudice—that the outcome
would have been different. The addition of Ms. Désdestimony does not create
a reasonable probability of an acquittal. The strong testimony-bfas
corroborated by C.P.M., and Ms. Mdsriestimony oPetitionets modus operandi
and absence of mistake or accident support thésjaonviction. Petitioner has
failed to show this ground is substantial or has merit sufficient to justify excusal of
the procedural default.

Ground Three

Petitioner alleges trial counsel misadvised him not to tegtiy admits this
claim is procedurally defaulted because it was not raised in his first rule 3.850
motion. To avoid the default, he must satisfy Martinezrequirement of showing
the claim is substantial and haerit.

By not testifying, he asserts tvas prevented from conveying his innocence

and Ms. Derists motive to fabricate. The trial court questioned him about his
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decision not to testify, and he stated it was his decision and he was comfortable
making it. Exh. 1, Tr. at 2887. These statements are inconsistent with his
position he relied on his counsehdvice rather than his own volition.

In any event, evidence of his innocence and Ms. Darismtive to fabricate
were gjuarelypresented to the juryDetective Raschke testified PetitiomEmied
molesting C.H. and may have accidentally touched her genital area when pulling
up the covers over her. Exh. 1, Tr. atZ32, 24645. Through cross
examination of C.H. and Detective Raschke, defense counsel elicited Ms. ®eriso
motives and the relationship between her and Petitiddeat 20203, 20809,

243. Defense counsslperformance was not deficient.

As noted aboveStricklandprejudice does not existThe jury heard
sufficient evidence regarding his innocence and Ms. Derisotiveto lie. The
outcome of the trial would not have been different had he testifibis. claim is
not a substantial one sufficient to warrant habeas relief.

Ground Four

Petitioner claims trial counsel misadvised him about a favorable pretrial plea
offer. As in grounds two and three, he seeks consideration of this claim under
Martinez

Petitioner degesthat defense counsel told herroneouslythe state would

not be permitted to us#illiamsrule evidence at trial. Had he informed otherwise,

20



Petitione states he would have accepted the five teygarprison term offered.
Two days before triaPetitioner attended the hearing on Wedliamsrule
evidence. Exh. 1, Tr. at 1, 4,439, 42. He was aware of the trial cosinuling
allowing Ms. Moon tdestify. Nothing in the record indicates the plea offer had
been rescinded before trial. Petitioner knew two days prior tdglteaMs. Moon
would be testifying about the 1996 incidemnd any alleged prior advice to the
contrary became irrelevantrial counsels performance was not deficient.

With respect tétricklandprejudice Petitionemmust show he would have
accepted the plea offer but for counseleficient performanceMissouri v Frye
566 U.S. 134147(2012);Lafler v. Cooper566U.S. 156 164(2012). At
sentencing Petitioner continued to maintain his innocence. Exh. 1, Tr. ati3€0.
pretrial plea offer and Petitiorierrejection of the offer were discussed at
sentencingbutPetitioner asserted no grievances when given thergmity:

PROSECUTOR DURAN: [Petitioner] was extestthn offer. We were

going to reduce the charge. Wieren't going to waive the minimum

mandatory. We were going to reduce the charge and we offered him ten
years in prison. He rejected that offer. Thatswalayed to him by
defense counsel. And so given all of that, | would ask the court to
sentence him to life in prison.

DEFENSE COUNSEL DOHERTY: Judge, | believe that the offer was

five years, five yeartsprison followed by ten yedrgprobation. The

minimum mandatory is five times what the state believed when they

were making that offer was enough to protect the community from Mr.
Moon. | would ask the court to consider that in rendering sentence.
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THE COURT: Mr. Moon, its the judgment, order arsgntence of the
court that you be adjudicated guilty of this offense and confined in the
state prison for a term of 40 years with credit for whatever tima/gou
already servedAny questions about that?
Exh. 1, Tr. at 36263. Petitioner stood silent. Petitioner has failed to show
prejudice and therefore this claim has no merit.
The petition for the writ of habeas corpus (Dkt. 1) is denied. The Clerk shall
enter judgment against Petitioner and close the case.
Certificate of Appealability and L eave to Appeal in Forma Pauperis
Petitioner is not entitled to a certificate of appealability (“COA”) because he
cannot make “a substantial showing of the denial of a constitutional right.” 28
U.S.C.8§2253(c)(2);Slack v. McDaniel529 U.S. 473, 4884 (2000). Having
been denied a COA, Petitioner is not entitled to proceed on apgeaha
pauperis

DONE AND ORDERED at Tampa, Florida, oNovember25, 202Q

meﬁ%%(%i

UNITED STATES DISTRICT JUDGE

COPIES FURNISHED TO:
Petitionerpro se
Counsel of record
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