Gibson et al v. Resort At Paradise Lakes, LLC et al Doc. 121

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

CIELO JEAN GIBSON, DESSIE
MITCHESON, IRINA VORONINA, JOHN
COULTER and MAYSA QUY,
Plaintiffs,
V. Case No: 8:1&v-791-T-36AAS

RESORT AT PARADISE LAKES, LLC
and JERRY L. BUCHANAN,

Defendants.
/

ORDER

This mattercomes before the Court upon Defendariiotion to Dismissthe First
Amended Complaint (Doc. 34)and Plaintiffs’ response in opposition thereto (Doc. .36)
Defendants move to dismitise Frst Amended Complairtiecause Plaintiff1) failed to show
thatDefendant Jerry Buchanan personally participate in the alleged tortious co@jltaited to
allege thatheywere consumey lack standing, and improperly sought special andsequentia
damagesn Count IV (Florida’s Deceptive and Unfair Trade Practices Act (“FDUTPRA(3)
failed to allege that they had standingdount IX (Fraudulent Misrepresentation); (4)led to
state a clainin Counts X (Negligence) and XI (Respondeat Supgraord (5) improperly@ight
a claim for false endorsement @ount Xl (Lanham Actralse Endorsementpefendants also
seek dismissal d@ounts Il (Fla. Stat. 540.08nauthorized Publication of Name of Likeness), VII
(Unlawful Conversion), VIII (Unfair Competition) and X (Negligendey failure to allege
sufficient specific factsto demonstrateentitlement to punitive damage¥he Court having
considered the motigrresponse theret@nd the First Amended Complainand being fully

advised in the premisesjll denyin-part and granir-partDefendants’ motion.
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STATEMENT OF FACTS!?

This actior? arises from Defendantsillegedunauthorized use and theft of Plaintiffs’
imagesand likenesses for the purpose of advertising and progibieir businessAs alleged in
the First Amended Complainteach Plaintiff is a professional model who earns a living by
promoting his/herimage and likeness to select clients, commertisdnds, media and
entertainment outlets, as wal relying on his/her reputation and own brand for modeling, acting,
hosting, and othespportunities. Doc. 34ty 31.Each Plaintiff'scareer in modeling, acting, and/or
private enterprise has valseemmng from the goodwill and reputation that each of them have
built, all of which is criticalto establishing a brand, being selected for jobs and maximizing
earningsld. at 1 32At no time did Plaintiffs givddefendants permission to use their images for
any marketing and promotional materiabs,to advertise, promote and market Defendants’ own
business interests on social media accoomtsed, operated, hosted, or controlled by Defendants
Id. at ¥ 1, 4-5 Further, at no time did Defendants contact Rilén either directly or indirectly,
to request permission to use Plaintiffs’ imaddsat 1 34. Plaintiffs have never had any relation
or contract with Defendants or Defendants’ employees or representdtives. fl 7, 4548
(Gibson); 56-59 (Mitcheson); 69-72 (Voronina); 81-84 (Coulter); 92-95 (Quy).

Plaintiffs’ images were removed from their original photographs alated on
Defendantsflyers and promotional materials wrongfully implying that Plaintiffs werelepges,

entertainersgontractors, and/or nudistsl. at 1 43 (Gibson) 54 (Mitcheson); 65 (Voronina); 79

The following statement of facts is derived from Biest Amended Complaint (Do&1), the allegations of which
the Court must accept as true in ruling on the instant Mot&&e Linder v. Portocarrer®63 F.2d 332, 334 (11th
Cir. 1992);Quality Foods de Centro Am., S.A. v. Latin Am. Agribusiness Dev. Corp7 81A-. 2d 989, 994 (11t
Cir. 1983).

TheFirst AmendedComplaint spans 190 pag@scluding exhibits) andlleges the samebants througbut for all
five Plaintiffs. SeeDoc.31 at 11 1, 7, 4qGibson | 4351, 105246); (Mitcheson{{52-62, 247-388); (Voronina
63-75, 389530); (Coulter|176-87, 531:-672); (Quy 1188-98, 673814).



(Coulter); 90 (Quy) Defendantshave gained an economic windfall by using the images of
professional and successful models for Defendants’ own commercial purposesndengcing
patrons worldwide to view the images and visit Paradise Lakes, without havogpensate the
models for such usagkl. at 11 Plaintiffs, however, susta@dinjury to theirimages, brands and
marketability by shear affiliation with Palige Lakes and the type of resaperated by
Defendantsld.

As to each Plaintiff, he First Amended Complaint seeks compensation fealse
Advertising (anham Act, 15 U.S.C.8 112b&Count ); Unauthorized Publication of Name of
Likeness(Fla. Stat. 540.08) (Count 1l); Commdaw Right of Riblicity (Count IIl); Florida
Deceptive and Unfair Trade Practicast (Count IV); Civil Theft (Fla. Stat. 8§ 812.014nd
772.11) (Count V); Unjust iichment (Count VI);Unjust Conversion (Count VII);Unfair
Competition (Count VIII); Fraudulent Misrepresentati@@ount IX); Negligence(Count X);
Respondeat Superi@@ount XI); and False Endorsement (Lanham Act, 15 U.S.C.8 1{@6aint
XIl). Doc. 31. Defendants have now filed a Motion to Dismiss. Doc. 34.

Il. LEGAL STANDARD

To survive a motion to dismiss, a pleading must include a “short and plain statement of the
claim showing that the pleader is entitled to religfshcroft v. Igbal556 U.S. 662, 6778 (2009)
(quoting Fed. R. Civ. P. 8(a)(2)). Labels, conclusions and formulaic recgatf the elements of
a cause of action are not sufficiedt. at 678 (citingBell Atlantic Corp. v. Twomb)y650 U.S.
544, 555 (2007)). Furthermore, mere naked assertions are not suffidierA. complaint must
contain sufficient factual matter, which, if accepted as true, would “stataim to relief that is
plausible on its face.”ld. (quoting Twombly 550 U.S. at 570). “A claim has facial plausibility

when the plaintiff pleads factual content that allovesdburt to draw the reasonable inference that



the defendant is liable for the misconduct allegéd. {citation omitted). When ruling on a motion
to dismiss the ourt must accept as true the factual allegations in the complanaer v.
Portocarrerq 963 F.2d 332, 334 (11th Cir. 1998)uality Foods de Centro Am., S.A. v. Latin Am.
Agribusiness Dev. Corp. S,A11 F. 2d 989, 994 (11th Cir. 1983he Qurt, however, is not
bound to accept as true a legal conclusion labeled as a “factual allegatit® complaint.
Ashcroft v. Igbalp56 U.S. at 678Therefore, “only a complaint that states a plausible claim for
relief survives a motion to dismissltl. at 679 (citation omitted).

1. DISCUSSION

A. Counts IX, X and Xl are dismissed.

Counts IX (Fraudulent Misrepresentation), X (Negligence) an@R€dspondeat Superior
Doctrine) are dismisseblecause Plaintiffs concede that Defendants’ arguments regahneiseg t
claims require dismissabeeDoc. 36. Therefore, Defendants’ motion to dismiss as to Counts IX,
X and Xlwill be granted.

B. Defendant Jerry Buchanan

1. Allegations are sufficient

Defendants move to dismigefendant Jerry Buchanan for lack of personal participation
in the alleged tortious conductt fs well-settled, however, that individual officers and agents of
a corporation may be held personally liable for their tortious acts, even if saehegietcommitted
within the scope of their employment or as corporate affic&irst Fin. USA, Inc. v. Steinger
760 So. 2d 996, 9998 (Fla. 4th DCA 2000jciting Orlovsky v. Solid Surf, Inc405 So.2d 1363
(Fla. 4th DCA 1981))A corporate officer or representative of a defendant corporation is not
shielded from individual liability for his own tortSeeRoth v. Nautical Eng’g Corp654 So.2d

978, 980 (Fla. 4th DCA 1995). Moreover, “[n]atural persons, as well as corporations, najee li



for trademark infringement under the Lanham A€thanel, Inc. v. Italian Activewear of Florida,
Inc., 931 F.2d 1472, 1477 (11th Cir. 1991). “Obviously ... if there arasnfringement by the
corporation, this infringement was caused by some one or more persons either officers or
employees of the corporation who caused the acts to be ddnédcitation omitted). “If an
individual actively and knowingly caused the infringement, he is personally lidéhle.”

Here,Plaintiffs allegethat Defendant Buchanan “has, and during all times relevant to the
allegations raised [in theirst Amended Complaint] had, operational and managerial control and
responsibility ovethebusiness operations of, and decisioaking authority for, Paradise Lakes,
including decisions relating to Paradideakes’s promotional, advertising, marketing and
endorsement activities such as those detailed in [the] First Amended Cormplamt3lat{ 26
Plaintiffs contendthat Defendant Buchanawas personally involvedince he washe “moving
force” in the alleged decision to engage in the infringing a&tghe dismissal stage of this
litigation, Plaintiffs have sufficiently alleged a plausibléaien for relief against Defendant
BuchananAccordingly, dismissabn this basis will be ehied

C. Count IV (Florida’s Deceptive and Unfair Trade Practices Act)

1. Plaintiffs’ allegations are specific

Defendants contenthat Plaintiffs’ FDUTPA claim must ne the heightened pleading
requirements ofFederal Rule of Civil Procedugb). Indeed, federal district courts in this Circuit
have split as to whether FDUPTA claims are subject to Rule®@gmpare Costa v. Kerzner Int'l
Resorts, Inc.No. 11:60663Civ, 2011 WL 2519244, at *2 (S.D. Fla. June 23, 2011) (holding that
the requirements of Rule 9(b) categorically do not apply to claims under FDUTHRAr)S V.
Nordyne, LLCNo. 14CIV-21884, 2014 WL 12516076, at *4 (S.D. Fla. Nov. 14, 2(%4dine)

with Llado-Carreno v. Guidant CorpNo. 0920971, 2011 WL 705403, at *5 (S.D. Fla. Feb. 22,



2011) (finding that Rule 9(b) does applyd reasoning théthe particularity requirement of Rule
9(b) applies to all claims that sound in fraud, regardless of whether those claigrswarded in
state or federal law); Stires v. Carnival Corp.243 F. Supp. 2d 1313, 1322 (M.D. Fla. 2002)
(noting that most courts construing claims alleging violations of BIdTHPA have required the
heightened pleading standard requirements of Rule ki, v. Wachovia Mortg. Corp No.
5:11-CV-566-OC-37TBS, 2012 WL 868878, at *2-3 (M.D. Fla. Mar. 14, 2012) (same).

The Court is not persuad#dtht Rule 9(b) applies, baten if itdoes, Plaintiffs’ allegations
sufficiently identify and specifywhere and when each image was us&eeDoc. 31, at 11 43
(Gibson), 54 (Mitcheson), 666 (Voronina), 79 (Coulter), 90 (Quylaintiffs allege that they are
the exclusive owner of all rightsitle, and interest to theimage, likeness and/adentity which
has beemnlawfully converted by Defendants for Defendants’ benleffitat 11 184, 192 (Gibson);
326, 334 (Mitcheson); 468, 476 (Voronina); 610, 618 (Coulter); 752, 760 (Spetifically,
Plaintiffs have sufficiery alleged that Defend&mportrayed Plaintiffs as willing to engageand
promote lewd and nudist behavior and that an average consumer may be deceived and confused
as to the association between Plaintiffs and Defendae¢se.g Doc. 31, Photo Ex. 4. Plaintiffs
have alleged that these deceptive acts and unfair practices have caused thetaraemyshnd
that the Defendants falsely represented to the public that Plaintdierssd their swingers
club/nudist resortld. Since these allegations are sufficiently specific, Defendants$iomao
dismiss on this basis will b#enied.

2. Plaintiffs do not purport to be consumetbgy lack standing and seek

impermissibledamages

In pertinent partFDUTPA stateshat:



Unfair methods of competition, unconscionable acts or practices, and unfair or

deceptive acts or practices in the conduct of any trade or comarerbereby

declared unlawful.
Fla. Stat. § 501.204(1A plaintiff seeking to file alaim for damages und&DUTPA must plead
three elements: (1) a deceptive act or unfair practice; (2) causation; andug)dachages.”
Kertesz v. Net Transactions, Lt635 F. Supp. 2d 1339, 1348 (S.D. Fla. 208@yn v. Don Mealy
Imports, Inc.285 F. Supp. 2d 1297, 130M.D. Fla. 2003)KC Leisure, Inc. v. HabeB72 So.2d
1069,1073 (Fla.5th DCA 2008). [D]eception occurs if there is a representation, omission, or
practice that is likely to mislead the consumer acting reasonably ioirthenstances, to the
consumers detrment.” Zlotnick v. Premier Sales Grp., Ind80 F.3d 1281, 1284 (11th Cir. 2007)
(quotingPNR, Inc. v. Beacon Prop. Mgmt., In842 So.2d 773, 777 (FI2003)). “This standard
requires a showing of ‘probable, not possible deception’ that is ‘likely to cause iojuay t
reasonably relying consumer.1d. (quaing Millennium Commais & Fulfillment, Inc. v. Office
of the Atty Gen.,761 So.2d 1256, 1263 (Flad DCA 2000)).Moreover, “any person who has
suffered losses as a result of a violation may commence a private acticoMer r@ctual damages,
attorney’s fees, and cost&lotnick,480 F.3dat 1284 (citing Fla. Stat. § 501.211(2)).

In 2001, the Floda Legislature aended=DUTPA'’s standing provision by replacing the

word “consumer” with the word “persorL’eon v. Tapas & Tintos, InG1 F. Supp. 3d 1290, 1296
(S.D. Fla. 2014)District courts in this @cuit are divided over whether the 2001 ach@ent
extended=DUTPA to nonconsumers, and the Eleventh Circuit has yet to resolve this Spét.
Democratic Republic of the Congo v. Air Capital Grp., L6C4 Fed. Appx. 460, 46869 (11th
Cir. June 11, 2015) (acknowledging this “interpretive tussle” but declining toreespl‘Courts

have interpreted the 2001 amendment generously, but not consistehtly.”



“One line of casesthe moreconservative view-extends FDUTPA protection only to
persons who were deceived when buying or selling goods and sérvitds. Kertesz,635 F.
Supp. 2dat 1342 for example, plaintiff sued a website operator who posted lewd photos of the
plaintiff without her consent. The court held that plaintiff lacked standing bechassas not
injured in a market transaction between theipsutd. at 1350 See als@adillo v. Playboy Entm’t
Grp., Inc.,No. 8:04CV-591-T30TWM, 2006 WL 785707, at *6 (M.D. Fla. Mar. 28, 2006)
(dismissing FDUTPA claim, which alleged that defendant used lewd photos diffdauithout
consent, becausdgmtiff failed to establish they were purchaseB@odbys Creek, LLC v. Arch
Ins. Co, No. 307-CV-947-J33HTS, 2008 WL 2950112, at *8 (M.D. Fla. July 31, 200®)lding
“[o] nly consumers may bring private suit under FDUTPA”) (cifitg. Stat. 8 501.202Shibata
v. Lim, 133 F. Supp. 2d 1311, 132321 (M.D. Fla. 2000)(noting that Florida courts have
interpreted “consumer” to mean an individual or entity that is a “purchaser” of goodsioesge
Carroll v. Lowes Home Centers, Indlo. 1223996<CIV, 2014 WL 1928669, at *3 (S.D. Flslay
6, 2014) (concluding that “person” applies only to “consumers,” including businessear¢hat
consumers)i.eon 51 F. Supp. 3dt1297(dismissing FDUTPA claim with prejudice because the
plaintiff “cannot be said to be a ‘consumer,’ as he has not, nor has he alleged to have, engaged in
any consumer transactionRaimbeault v. Accurate Mach. & Tool, LL8o. 14CIV-20136, 2014
WL 5795187, at *7 (S.D. Fla. Oct. 2, 2014) (finding that “only ‘consumets) engage in the
‘purchase of goods or services’ are ‘persons’ with standing to pursue FDUaks ¢l and
dismissingfor failure to allege the purchase of goods or services from any Deferijjant
Portionpac Chem. Corp. v. Sanitech Sys., 18¢7 F. Supp. 2d 1238, 1253 (M.D. Fla. 2002)
(granting summary judgment whifeting that mderFDUTPA only a “consumer” may recover

actual damages for unfair trade practif@sng Fla. Stat. 501.211(R)



Another line of casesthe permissive view-extends FDUTPA protection to any person
injured by a deceptive or unfairgctice, regardless of whethendy] sustained th injury in a sale
or purchaseDemocratic Republic of the Condil4 F. Apx. at468 In Gritzke v. M.R.A. Holding,
LLC, 2002 WL 32107540, *{N.D. Fla. Mar. 15, 2002), the plaintiff was a female college student
who publiclyshowed her breasts at Mardi Gris.The ourt found that paintiff was a “person”
who, according to the complaint, hiagen damaged by defendant’s violatioffDfJTPA and tha
plaintiff hadsufficiently stated a claimd. at 4; True Title, Inc. v. BlanchardCase No. 6:0@&v-
18710rl-19DAB, 2006 U.S. Dist. LEXIS®07Q at * 10 (M.D.Fla. Feb. 5, 2006(holdingthat
the 2001 amendments to FDUTPA allow a plaintiff to stteakages despite a failure to allege that
the unfair and deceptive conduct arose from a “consumer transagctiurrhanite Am., Inc. v.
T.D. Williamson, Inc.506 F. Supp. 2d 1134, 1146 (M.D. Fla. 20@®nying summary judgment

despite a failure to estadih that aconsumer transactiomas involved).

Furthermore, under FDUTPA any person who has suffered losses as a resiudtaifan
may recover actual damages, attorrefges, and costBla. Stat. § 501.211(2owever, recovery
of consequential or special damages is not permitted under FDUSRih v. 2001 South Dixie
Highway, Inc, 872 So. 2d 992, 994 (Fla. 4th DCA 20@ddtingthat FDUTPA allows recovery
for diminished value of goods received but does not authorize recovery of special or aotisleque

damages).

3 Prior to July 1, 2001FDUTPA created private rights of action for both declaratory and injunctiied, reh the one
hand, and damages, on the other. But the statute made declaratory anwvénjalief available to a broader class
of plaintiffs than could recover damages. Btatute allowed “anyone aggrieved” by a violation of the statute to
bring a private action for declaratory or injunctive relig§. Stat§ 501.211(1), but created a private right of action
for damages only in favor of a “consumeBéefla. Stat. § 50211(2);Klinger v. Weekly World News, In@47 F.
Supp. 1477, 1480 (S.[Pla.1990) (“It appears that the legislaterehoice of the word ‘anyone’ in § 501.211(1),
instead of the word ‘consumer’ which it used in § 501.211(2), seems d#&dibehimplieshat the scope of the
injunctive remedy is greater than the actual damage remedy”)



Here, Defendants maintain that Plaintiffs’ FDUTPA claim should be dismisseduse
they havefailed to allegethat they wereconsumersand thereforelack standing Defendang
further contend that Plaintgfhave improperly soughtconsequentiadamagesIn response,
Plaintiffs disputeDefendants’ narrow interpretation of FDUTP#nd contend that “anyone
aggrieved by a violation” can bring a saitd that they suffered actual damsagés theKertesz
court noted, the line of casehich extend the definition of “person” to mean anyone, fail to
analyze the legislative history of the amendment or rest on the interpretatortige statute by
Florida state caseSeeKertesz635 F. Supp. 2d dt34950 (discussing such ardllectingcases).
These casegmerely concludethat the replacement of the word “consumer” with “person”

demonstrated a legislative intent to allow a broader base of complainamk tesnagesSedad.

This Cout agrees with the recent thist court decisions wih analyzethe legislative
history of the amendment and applymere narrow interpretation of theéerm “persori under
FDUTPA Indeed, he majority of district courts which haagldressethe issie ovrerwhelmingdy
havefavored the narrowinterpretationof the term“person” in section 501.211(2» mean only
“consumers” injured by an unfair or deceptive act when buying or purchasing goods\aoekss
See e.gCarroll v. Lowes Home Centers, Inblg. 1223996<CIV, 2014 WL 1928669, at *3 (S.D.
Fla. May § 2014) (noting tha{t]he legislative history of the 2001 amendment indicates [that] the
Florida Legislature did not intend to expand the FDUTPA toecarsumers.”)Taft v. The Dade
Cty. Bar Ass’n, IncNo. 1:15CV-22072KMM, 2015 WL 5771811, at *4 (S.D. Fla. Oct. 2, 2015)
(finding FDUTPA required Plaintiffs to be consumers and noting thist interpretation is
consistent with the statute’s legislative histoiy)examininghe purpose of the amendmette
record shows that the amendment was sougltlarify the factthat remedies aviable to

individuals undelFDUTPA werealso available to business&eFla. H.R. Comm. Council for

10



Competitive Commerce, HB 685 (2001) Staff Analysis (Mar. 16, 2001; Apr. 18, 2001) (explaining
that the 2001 changesf®UTPA'’s provisions for a private right of action were only intended to
clarify that the remedies available to individuals are also available to bsesnbarmed by a
violation of FDUTPA);Pinecrest Consortium, Inc. v. Merceel®snz USA, LLCNo. 1320803-

ClV, 2013 WL 1786356, at *1 (S.D. Fla. Apr. 25, 2018jing same and noting thga]lthough
FDUTPA may extend to protect business ertitie‘it has no application to entities complaining

of tortious conduct which is not the result cd@sumer transaion.”) . Accordingly,Plaintiffs,

as non-consumers, are not entitled to monetary damages under FDUTPA.

Having determined that Plaintiffs cannot seek monetary damages under FDUTPA, th
Court now turns to the issue of whether injunctive/andeclaratoryrelief is still available. As
previously noted FDUTPA permits “anyone aggrieved” to bring a claim for declaratory and
injunctive relief. Fla. Stat. § 501.211(2)lt is unckar, however, whether the termnyone
aggrievedis broader than the terimerson’and thereby @rmit relief for norconsumers.Kertesz

635 F. Supp. 2dt1350.

In responsgPlaintiffs notethat FDUTPA permit§anyone aggrievédo seekdeclaratory
or injunctive relief Doc. 36 p. 9However Plaintiffs’ Amended Complaint does nqgiecifically
request and/or seek declaratoryimunctive relief in Cout IV. SeeDoc. 31 T 14963 In
addition, heAmendedComplaint does not specifically seek declaratory@rdjunctive reliefin
the payerfor relief. Seeid. p. 131-13211 116. And becauseéleclaratory and/or injunctive relief
hasnot specificallypeen requested the Amended ComplainPlainiffs’ FDUTPA claim isdue

to be dismissed.

Lastly, even if Plaintiffs’FDUTPA claim survived the motion to dismiss, to the extent that

Plaintiffs seekdamages beyond tiAet’'s permissible’actual damagestheywould be dismissed.

11



Seeprayer for relief,Doc. 31p. 131 11 Hspecial damagesind 6(consequential damages)
Notwithstanding such, Defendants’ motion seeking dismis$alaiftiffs’ FDUTPA claim(Count

V) will be granted.

D. Counts Il (Fla. Stat. 540.08Unauthorized Publication of Name of Likeress),

VII (Unlawful Conversion) and VIII (Unfair Competition) -Punitive Damages

Defendants seek dismissal@dunts 11,VII, and VIII becaus®laintiffshave failed tehow
specific facts demonstrating entitlement to punitive damdgethe First Amended Complaint,
Plaintiffs’ prayer for relief appears to makereservationof right to seek punitive damages
pursuant to Florida Stat. § 768.72. Doc.31L32at § 16. Section 768.72 requires leave of court
before pleading a request for punitive dansageeCohen v. Office Depot, In204 F.3d 1069,
1072 (11th Cir. 2000). However, the Eleventh Cirbais hall that the pleading rules set forth in
FeckralRule of Civil Procedure8(a)(3) preempt 8 768.72tequirement that a plaintiff must obtain
leave from the court before including a prayer for punitive damégdye®orter v. Ogden, Newell
& Welch 241 F.3d 1334, 1340 (11th Cir. 200dEre,Plaintiffs’ First AmendedComplaintdoes
not include a request f@unitive damagesMoreover, Plaintiffs have not sought leave to amend
to request punitive damages and the deadline to amend pleadings has expirgach,
Defendants’ Motiorto Dismiss Counts II, VlIlandVIII on this basiss denied as m punitive

damages have been requested.

E. Count Xl (Lanham Act-False Endorsement)

12



Plaintiffs’ First Amended Complaint claims a violation of 15 U.S.C. § 1125(gj1fpr
False Advertising (Count I) and a vititan of 15 U.S.C. § 1125(a)(1)jAFalse Associatioffalse
Endorsement (Count XIlI). Defendants maintains that Count Xl must be dismisseg®dd¢he
Eleventh Circuit has never recognized a separate claiatsef endorsement distinct from a claim

for trademark infringement under § 43(a) of the Lanham Act.

Section 43(a)(1) of the Lanham Act, which is codified at 15 U.S.C. § 1125(a)(1), states
that:

Any person who, on or in connection with any goods or services, or any container for
goods, uses in commerce any word, term, name, symbol, or device, or any combination
thereof, or any false designation of origin, false or misleading descriptiactpbr false

or misleading representation of fact, whieh

(A) is likely to cause confusion, or to cause mistake, or to deceive as to the affiliation,
connection, or association of such person with another person, or as to the origin,
sponsorship or approval of his or her goods, services, or commercial activities by
another person; or

(B) in commercial advertising or promotion, misrepresents the nature, chareserist
gualities, or geographic origin of his or her or another person’s goods, services, or
commercial activitiesshall be liable in a civil action by anynsen who believes that
he or she is or is likely to be damaged by such act.

15 U.S.C. § 1125(a)(1). By its plain terms, Section 43(a) creates causes of action ifor unfa
competition that meet either of the criteria set forth in 15 U.S.C. § 1125(a)@)(8). Thus,

there is no statutory basis for prohibiting a plaintiff from simultaneouslytaggelaimsunder
eitherl5 U.S.C. § 1125(a)(1)(Ar 15 U.S.C. § 1125(a)(1)(B)t is axiomatic that a Plaintiff may
assert claimgn the alternative SeeRule 8(d), Fed. R. Civ. PRlaintiffs’ claims for false
associatiorfalse endorsement and false advertising are not subject to dismissal for being

duplicative.Defendants’ Motion to Dismiss will béenied on this basis.

V. CONCLUSION

4 The Amended Complaint cites thanham Act15 U.S.C. §1125(a)” for both Counts | and X3eeDoc. 31.It is
unclear if Plaintiffs meant to cite to 15 U.S.C. §1125(&R)Lfor Count XII.

13



It is herebyORDERED tha DefendantsMotion to DismisgDoc. 34)is GRANTED in

part andDENIED in part as follows:
1. Defendants’ Motion to DismissCounts IV (FDUTPA), IX (Fraudulent
Misrepresentation), X (Negligence) and XI (Respondeat SupBatrine) is

GRANTED. Counts IV, IX, X, and Xl of the First Amended Complaint are

dismissed.
2. In all other respects Defendants’ Motion to DismisBENIED.
3. Defendants shall answer the First Amended Complaint on or b&tayest 23

2017 Because Defendan&snswer is not due until August 23, 2017, the Court will
extend the deadline to file the parties’ Joint Pretrial Stateni@metJoint Pretrial
Statement shall be filed on or beféegust 30, 2017

DONE AND ORDERED in Tampa, Florida on August 9, 2017.

. i » . A ’
":_.f ko o i) ard o HonaugeX

Charlenes Edwards Honeywel] T
United States District Judge

Copies to:
Counsel of Record and Unrepresented Patrties, if any
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