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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
ROBERT W. COOK,
Plaintiff,
V. Case No: 8:16-cv-819-T-JSS

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.
/

ORDER

Plaintiff, Robert W. Cook, seelsdicial review of the deniadf his claims for a period of
disability, disability insurace benefits, and supplemental security insurance. As the
Administrative Law Judge’s (“ALJ") decision wabased on substaritevidence and employed
proper legal standards, the decision is affirmed.

BACKGROUND

A. Procedural Background

Plaintiff filed an applicatiorfor a period of disability, digality insurance benefits, and
supplemental security income dane 16, 2009. (Tr. 284.) Them@missioner denied Plaintiff's
claims both initially and upon reconsideratigfir. 84—87, 120-134.) Plaintiff then requested an
administrative hearing. (Tr. 135.) Upon PIditdi request, the ALJ held a hearing at which
Plaintiff appeared and testifie@Tr. 1394-1430.) The ALJ deniedaiitiff's claim. (Tr. 96-113.)
The Appeals Counsel granted a request for rewgwlaintiff, and Plaintiff had a supplemental
hearing. (Tr. 41-83, 114-118.) Following thepglemental hearing, the ALJ issued an

unfavorable decision finding Pldifi not disabled and accordinglyenied Plaintiff's claims for
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benefits. (Tr. 14-33.) Subsequently, Plaintifjuested review from the Appeals Council, which
the Appeals Council denied. (Tr. 1-4.) Plaintiféthtimely filed a complaint with this Court.
(Dkt. 1.) The case is now rifer review under 42 U.S.C. § 405(gnd 42 U.S.C. § 1383(c)(3).

B. Factual Background and the ALJ’s Decision

Plaintiff, who was born i1978, claimed disability begiimg on April 14, 2009, and later
amended the alleged disability onset datéutee 7, 2009. (Tr. 254-258334, 1398.) Plaintiff has
a high school education. (Tr. 139'R)aintiff's past relevant worgxperience included work as a
sales delivery supervisor, telemarketer, and assistanager. (Tr. 31, 73—-74.) Plaintiff alleged
disability due to Crohn’s disease, nerve damageddeft hand, bipolar disorder, post-traumatic
stress disorder (“PTSD”), osteopenia of thensp worn out patelldemoral groove, reflex
sympathetic dystrophy, suicidal thghts, and depression. (Tr. 289.)

In rendering the decision, the ALJ concludkdt Plaintiff had not performed substantial
gainful activity since April 14, 2009. (Tr. 17.After conducting a hesrg and reviewing the
evidence of record, the ALJ determined tR&aintiff had the following severe impairments:
disorders of the spine, history afjht foot heel spurs, neur@nhistory of right knee trauma,
Crohn’s disease, bipolar disord®TSD, borderline personality traits, polysubstance abuse in full-
sustained remission, and obesity. (Tr. 17.) twtbstanding the noted impairments, the ALJ
determined that Plaintiff did not have an impairment or combination of impairments that met or
medically equaled one of the listed impairment20 C.F.R. Part 404, Subpart P, Appendix 1.
(Tr. 18.) The ALJ then concludélat Plaintiff retained a residufainctional capacity (“RFC”) to
perform light work, except he kdhe frequent ability for postiractivities of climbing ladders,
ropes, scaffolds, stairs, and ramps as wettraaching, crawling, and stooping. (Tr. 20.) The

ALJ further found that Plaintiff caonderstand, carryouand remember simple instructions that



do not involve assembly line pace or production gweith only occasional interaction with the
general public (but not face to face), coworkers] supervisors. (Tr. 20-21.) In formulating
Plaintiff's RFC, the ALJ considered Plaintdgf subjective complaints and determined that,
although the evidence establisitbd presence of underlying impaients that reasonably could
be expected to produce the symptatsged, Plaintiff's statements tasthe intensity, persistence,
and limiting effects of his symptoms wmenot fully credible. (Tr. 23.)

Considering Plaintiff's noted impairmentadathe assessment of a vocational expert
(“VE”), however, the ALJ determined that Plaintffuld not perform his past relevant work. (Tr.
31.) Given Plaintiff's backgroundnd RFC, the VE testified that Plaintiff could perform other
jobs existing in significant numbers in thetinaal economy, such as a mail clerk, office helper,
or bagger in the laundry/garment industry. (32.) Accordingly, based on Plaintiff's age,
education, work experience, RFC, and thtineony of the VE, the ALJ found Plaintiff not

disabled. (Tr. 33.)

APPLICABLE STANDARDS

To be entitled to benefits, a claimant musdizabled, meaning that the claimant must be
unable to engage in any substantial gainfuivdagtby reason of any medically determinable
physical or mental impairment that can be expetig@sult in death or th&ias lasted or can be
expected to last for a continugesriod of not less than twelweonths. 42 U.S.C. 88 423(d)(1)(A),
1382c(a)(3)(A). A “physical or mental impairmerg’an impairment that results from anatomical,
physiological, or psychological abnormalitiesathare demonstrabley medically acceptable
clinical and laboratory diagnts techniques. 42 U.S.C. 823(d)(3), 1382c(a)(3)(D).

The Social Security Administration, in der to regularize thedjudicative process,

promulgated the detailed regulatiangrently in effect. Thesegalations establish a “sequential
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evaluation process” to determine whether antdent is disabled. 20 C.F.R. § 416.920. If an
individual is found disabled at any point ireteequential review, further inquiry is unnecessary.
20 C.F.R. 8 416.920(a). Under thimpess, the ALJ must determime sequence, the following:
(1) whether the claimant is currently engagedsubstantial gainful activity; (2) whether the
claimant has a severe impairment, i.e., one that significantly limits the ability to perform work-
related functions; (3) whether tlsevere impairment meets ajuals the medicatriteria of 20
C.F.R. Part 404, Subpart P, Appendi and, (4) whether the claimant can perform his or her past
relevant work. If the claimant cannot perform thektarequired of his or her prior work, step five
of the evaluation requires the ALJ to decidehié claimant can do other work in the national
economy in view of the claimant’s age, edima and work experience20 C.F.R. § 416.920(a).
A claimant is entitled to benefits gnf unable to perform other worlBowen v. Yuckerd82 U.S.
137, 140-42 (1987); 20 C.F.R. § 416.920(q).

A determination by the Commissioner that a claitma not disabled must be upheld if it
is supported by substantial evidence and comports with applicable legal starffketz.U.S.C.
§ 405(g). Substantial evidence is “such relewantience as eeasonable mind mht accept as
adequate to suppoa conclusion.” Richardson v. Peralegl02 U.S. 389, 401 (1971) (quoting
Consol. Edison Co. v. NLRBO05 U.S. 197, 229 (1938Miles v. Chater 84 F.3d 1397, 1400
(11th Cir. 1996). While the court reviews tBemmissioner’s decisiowith deference to the
factual findings, no such deferencagigen to the legal conclusion&eeton v. Dep't of Health &
Human Servs21 F.3d 1064, 1066 (11th Cir. 1994).

In reviewing the Commissioner@ecision, the court may ndecide the facts anew, re-
weigh the evidence, or substitute own judgment for that of the ALJ, even if it finds that the

evidence preponderates against the ALJ’s deciddmodsworth v. Heckle703 F.2d 1233, 1239



(11th Cir. 1983). The Commissiarefailure to apply the corret¢aw, or to give the reviewing
court sufficient reasoning for determining thatdreshe has conducted the proper legal analysis,
mandates reversaKeeton 21 F.3d at 1066. The scope of review is thus limited to determining
whether the findings of the @umissioner are supported by sulbsi@ evidence iad whether the
correct legal standards were applied. 42 U.S.C. 8§ 408(itgon v. Barnhart284 F.3d 1219, 1221
(11th Cir. 2002).
ANALYSIS

Plaintiff challenges the ALJ’s decision on fledowing grounds: (1) the ALJ’s findings in
the RFC assessment were not supported by suiastevidence; (2) the AL erred in evaluating
the opinion evidence; (3) the ALJilkzd to fully develop the recorénd (4) the ALJ erred in her
reliance on the VE’s testimony. For the reasoas$ thilow, none of these contentions warrant
reversal.

A. The ALJ's RFC Assessment

At step four of the sequenti@valuation process, the AL§sesses the claimant’'s RFC and
ability to perform past relevant worlSee20 C.F.R. § 404.1520(a)(4)(iv)lhe RFC is defined as
the most a claimant “can still do despite [his] limitationkl” § 404.1545(a)(1). To determine a
claimant’s RFC, an ALJ makes an assessment basatlairthe relevant evience of record as to
what a claimant can do in a wasktting despite any physical, mainbr environmental limitations
caused by the claimant’s impaients and related symptomisl. § 404.1545(a)(1), (3). The ALJ
will consider the limiting effects of all the claim&impairments, even those that are not severe,
in determining the RFCId. § 404.1545(e). Ultimately, the Als RFC assessment need not be
identical to a particular assessmh of record or incorporatgrecise limitations set forth by a

physician. See id.§ 404.1545(a)(3) (stating that all of the record evidence is considered in the



RFC assessment].he final responsibility for deciding theFC is reserved for the Commissioner.
Id. § 404.1527(d)(2).

Here, the ALJ concluded that Plaintiff hag tRFC to perform light work. Light work
involves lifting no more than 20 pounds at a timgéhvirequent lifting or carrying of objects
weighing up to 10 pounds, and the ability to walk, stand, sit, push, and pull. 20 C.F.R. 8
404.1567(b). As noted above, the ALJ provided aolaii limitations to Plantiff's RFC, finding
that he has the frequent ability to climb laddeopes, scaffolds, stairs, and ramps as well as
crouch, crawl, and stoop. (Tr. 20.) The AL&lher found that Plairffican understand, carryout,
and remember simple instructions that do nebive assembly line pace or production quota with
only occasional interaction witthe general public (but not face to face), coworkers, and
supervisors. (Tr. 20-21.)

1. Plaintiff's Knee Brace

Plaintiff first contends that the ALJ erredher assessment of Plaffis right knee brace.
Specifically, Plaintiff claims that the ALJ failed teview the entire record and therefore failed to
properly assess Plaintiff's RFC and his needaftnee brace. (Dkt. 19 @8.) Plaintiff argues
that the ALJ incorrectly statedahthe record does not reflecattPlaintiff was prescribed a knee
brace. (Dkt. 19 at 7.) Plaifftrelies on an October 7, 2008edical record from Bay Pines
Veteran’s Administration Medical Center (“V.Alospital”) noting that Plaintiff was fitted and
issued a right knee brace and a November 4, 2@@9rd noting that Platiff was issued an
undersleeve to use under the brace. (Tr. 1193, 1213.)

In her decision, the ALJ noted that despite Ritiis testimony that he needs to wear two
knee braces, “the treatment record fails to showedical source prescribing the use of a brace

and treatment notes suggest the claimant iezmactive during the day than described during



testimony.” (Tr. 21.) As the Commissioner argubss statement, even if erroneous, is harmless
as substantial evidence supports the ALJ’s assadstmat Plaintiff's knee impairment does not
prevent his ability to perforiight work. For example, on September 15, 2009, Plaintiff had full
flexion-extension without reproduate pain in his right knee. (Tr. 767.) In October 2009, an MRI
of Plaintiff's knee was unremarkable aside frosnall joint effusion and his ability to walk heel
to toe was unimpaired. (Tr. 827, 1201.) Oung#st 22, 2011, Plaintiff denied joint pain and
difficulty ambulating and was notes able to move all extremitiesthout difficulties. (Tr. 924—
926.) On June 25, 2013, Plaintiff “ambulated fingithout any report of kee pain. (Tr. 1302.)

Further, Plaintiff's employment history provides additional evidence of Plaintiff's ability
to perform light work. On September 29, 200iRiff reported that he was working as the
kitchen supervisor at the shelteravh he resided. (Tr. 25, 1216)oreover, Plaintf returned to
construction work at a pallet yard for severainths in 2010, lifting up to 50 pounds, hauling and
tearing down wood products, and nkimg approximately eight to tehours per day, five to six
days per week. (Tr. 26, 618, 709, 716, 1184, 1398-1408® gventually quihis construction job
because of pay cuts, a reason unrelated to hgedllghysical impairments. (Tr. 618.) Thus, any
error in the ALJ’s statement that Plaintiff wag peescribed a knee braiseharmless and does not
warrant remand as there is substantial evidémaipport the ALJ’'s RE assessment regarding
Plaintiff's alleged knee impairmentSeeDiorio v. Heckler 721 F.2d 726, 728 (11th Cir. 1983)
(finding ALJ error harmless where theror did not affect the decision).

2. Plaintiff's Left Wrist

Plaintiff next argues that the ALJ erredfinding that Plaintiff does not have a severe

impairment in his left wrist and by not providitignitations for Plaintiff's left wrist in the RFC

assessment. (Dkt. 19 at 10.) Specificallyaiflff argues that his RFC should reflect his



limitations in lifting, carying, handling, fingeringfeeling, and fine manipation with his left
wrist and hand. (Dkt. 19 at 10Ih response, the Commissionegaes that substéial evidence
supports the ALJ’'s RFC finding withgard to Plaintiff's left wrisimpairment. (Dkt. 20 at 8.)

In her decision, the ALJ first found that Plaintiff's left wrist does not constitute a severe
impairment as the record doest show functional limitationand Plaintiff's testimony did not
mention the impairment as disabling or limiting.r.(I8.) The ALJ then evaluated Plaintiff’s left
wrist in the RFC assessment, finding no limitationPlaintiff's ability to use his left wrist. (Tr.
24-26.)

Upon review of the evidence, the ALJ’s RF@ding is supported by substantial evidence.
As noted by the ALJ, in JurZ09, Plaintiff was treated for a suicide attempt involving a self-
inflicted knife wound to the left wrist that requiresurgical repair. (Tr. 24.) Later that month,
Plaintiff reported a return of sensation to his teand. (Tr. 24, 508.)n September 2009, Plaintiff
reported numbness in his left wrist but was ablgrasp. (Tr. 24, 428.) I@ctober 2009, Plaintiff
underwent a left wrist exploration at the V.Aospital for median nmee repair, reporting
numbness and pain. (Tr. 1209.) The record indicttat Plaintiff tolerated his wrist treatment
well. (Tr. 1198.) In November 2009, the retofurther indicates that Plaintiff missed
appointments for treatment, leading the hospital to plan to discharge tendid not reschedule.
(Tr. 25, 1192-1193.) In June 2010, Plaintiff was ablmove all extremities and exhibited equal
ability to grasp in his left and right hands. (TL58.) As discussed abo\Raintiff was able to
work in construction for several montirs 2010. (Tr. 26618, 709, 716, 1184, 1398-1400.)
Further, the record reflects that Plaintiff hagag in his treatment fdris wrist from March 2010
through October 2013, despite his physician’s attetoptentact him. (Tr. 1184, 1381.) Plaintiff

argues that this gap can be explained becausathi¢more pressing medical issues that took



precedence for treatment.” (Dkt. 19 at 10.) HowgRé&intiff offers no evidence to support this
statement.

Additionally, to the etent that Plaintiff points to ber evidence which would undermine
the ALJ’'s RFC determination, his contentions miisipret the narrowly circumscribed nature of
the court’s appellate review, which precludes us from “re-weigh[ing] the evidence or substitut[ing]
our judgment for that [of the Commissioner]...avié the evidence preponderates against” the
decision. Moore, v. Barnhart 405 F.3d 1208, 1213 (11th Cir. 2005) (quotiBlgodsworth,703
F.2d at 1239). This court may not reweigh the encd and decide facts anew and must defer to
the ALJ’s decision if it is supported by substargdence even if the evidence may preponderate
against it. See Dyer v. Barnhar895 F.3d 1206, 1210 (11th Cir. 2005).

3. Plaintiff's Crohn’s Disease

Plaintiff further argues that the ALJ faileéd properly consider and weigh his Crohn’s
disease as the substantial evidence suppoatsRlaintiff suffered a long history of Crohn’s
disease. (Dkt. 19 at 11.) Ri#ff argues that the oerd reveals Plairffis history of Crohn’s
disease, including symptoms of chronic dhaa, vomiting, and abdominal pain. (Tr. 1156-1162,
1169-1171, 1233, 1362, 1387.) Plaintiff argues that his Crohn’s disease “brings to question”
Plaintiff's ability to complete a normal wkday without breaks(Dkt. 19 at 11.)

In analyzing Plaintiff’'s Crohn’s disease, the ALJ first noted that Plaintiff's symptoms
appeared to be controlled with medication. (I9.) Specifically, the ALJ stated that in June
2009, Plaintiff received treatment for Crohn’s disemsa reported abdominal pain. (Tr. 24, 579.)
In May 2010, Plaintiff reported #t his Crohn’s disease appeatethrginally managed” and that
he continued to be employed. (Tr. 25-26, 71Zhe record further indicates that Plaintiff’s

Crohn’s disease responded well to medication. {00.) In June 2010, Ptdiff reported that he



had not missed a day of work despite his Crotisease. (Tr.1174.) In December 2013, Plaintiff
repeatedly denied any gastrointestinal symptofiis. 1265, 1274.) Therefe, the ALJ’s findings
regarding Plaintiff's Crohn’s diseaseeasupported by substantial evidenddoore, 405 F.3d at
1213 (affirming the ALJ's RFC determination as supported by substantial evidence despite
claimant’s citing other record evidence to chadle the ALJ's RFC assessment). Further, Plaintiff
argues inferentially that the ALJilied to take into consideratidhe breaks Plaintiff will require
throughout the workday due to isohn’s disease. (Dkt. 19 a1.) Plaintiff offers no support
for this argument. This sort of extrapolatiomisufficient to warrant a reversal of the ALJ's RFC
determination.Moore, 405 F.3d at 1213.

4. Plaintiff's Mental Impairments

Plaintiff also challenges the ALJ's assessnwniiis mental impairments. Specifically,
Plaintiff first argues that the ALJ erred in statthgt Plaintiff's reported syptoms of irritability,
aggression, nightmares, and flashizaake not supported ltige record. (Dkt. 1@t 11.) Plaintiff
points to records reflecting thataintiff punched a door and was ohat to have mood instability
and irritability. (Tr.437, 564, 1249.) Plaintiff also relies a September 2011 record wherein
Plaintiff was noted as “defena, guarded.” (Tr. 914.)

In her decision, the ALJ found that Plaffit symptoms of irritability, aggression,
nightmares, and flashbacks on a daidsis, as well as his statements that he has confrontations
every time he leaves his home, lack support ftoentreatment record. (Tr. 22.) The ALJ noted
that the treatment record does mention somhility, but overwhelmingly shows a lack of
confrontational behavior. (Tr. 22.) The ALX»alreasoned that the Plaintiff reported feeling

“good” and has no history of involuntary hospitaliaas or emergency room visits related to
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mental impairment. (Tr. 22, 618, 709, 724, 1013.) @=mmg this evidencdhe record supports
the ALJ’s analysis of Plaintiff's alleged irrltdity, aggression, nigimares, and flashbacks.

Further, upon review of the record, the A& RFC determinationegarding Plaintiff’s
mental impairments is supported by substantialened. The ALJ found that Plaintiff retains the
ability to perform light work, with the additionalgtictions that he perform work requiring simple
instructions and only occasional social interactifir. 20—21.) As explained by the ALJ, Plaintiff
generally had normal mental status examinatéuréng which he was noteas fully oriented and
cooperative with goal dicted thought content, intact metpoconcentration, and attention, and
good insight and judgment. (Tr. 22, 24-28, 695, 709, 724, 763, 778, 790, 915, 944, 965, 998,
1075, 1160, 1174, 1180-1181, 1188, 1219-1220, 1222-1223, 1225, 1366.) Further, Plaintiff's
Global Assessment Functioning (“GAF”) scores intkdano more than mild or moderate mental
limitation. (Tr. 22-28, 31, 431, 442, 470, 477, 484, 609, 618, 709, 713, 715-716, 723, 754, 915,
945, 950, 957, 965, 969-970, 972, 974, 998, 1073.) WithdegaPlaintiff's daily activities,
Plaintiff reported helping at the shelter whéee resided, including wortkg in the kitchen and
office. (Tr. 25, 758.) Thus, Plaintiff's arguntethat the ALJ erred irassessing Plaintiff's
irritability, aggression, nightnmas, and flashbacks does notri@at remand as substantial
evidence supports th_J’s decision. SeeDiorio, 721 F.2d at 728.

Plaintiff next addresses the Bls assessment of Plaintiff's BD. Plaintiff first appears
to argue that the ALJ erred in not consulting alice expert regarding the origins of his PTSD
and in not taking into considerati Plaintiff's descriptions of BiPTSD in psychiatric treatment
notes. (Dkt. 19 at 12.) Howevyehe ALJ specifically addressed Plaintiff's PTSD throughout her
decision, referencing treatment notes as wellastiff's own testimony. (Tr. 21-22.) The ALJ

included that Plaintiff's treatig provider suggested that his fobat story did not meet the
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criterion for a PTSD diagnosis(Tr. 22, 913.) Moreover, Plaifitoffers no arguments concerning
how the origins and descriptions of his PTSD pertain to higsssa appeal or how the ALJ may
have erred in this regard. As such, Plaintiffstements are insufficient to raise these issues for
appeal. See Sapuppo v. Allstate Floridian Ins. C639 F.3d 678, 681 (11th Cir. 2014) (“[A]n
appellant abandons a claim when he either makés passing references ioor raises it in a
perfunctory manner without suppioig arguments and authority.”Hamilton v. Southland
Christian Sch., In¢.680 F.3d 1316, 1319 (11th Cir. 2012) (“Aspang reference tan issue in a
brief is not enough, and the failure to make argusant cite authorities in support of an issue
waives it.”).

Plaintiff also makes the inferential argument that because the ALJ found that Plaintiff's
PTSD is a severe impairment, she was requicedccept Plaintiff's assertions regarding his
symptoms and experiences as credilfDkt. 19 at 12.) Howevethe assessment of the severity
of an impairment at step two of the sequanévaluation process dnthe assessment of a
claimant’s credibility are tweeparate inquires. 20 C.F$8 404.1520(a)(4)(ii}}16.920(a)(4)(ii),
404.1529, 416.92%eeYbarra v. Comm’r of Soc. Se®58 F. App’x. 538541-42 (11th. Cir.
2016). Thus, Plaintiff's argument lacks merit.

Finally, Plaintiff contends thate ALJ erred in questionirglaintiff's need for a service
dog related to his PTSD. (DKt9 at 12-13.) The ALJddressed Plaintiff's service dog within
her decision and concluded that the record é¢sngistent regarding a need for the service dog.
(Tr. 23.) Regardless, the ALJ found that the rfeed service dog does not result in any functional
limitation. (Tr. 23.) Furthermore, during the hegrithe VE affirmed that Plaintiff would be able

to perform any of the jobislentified for Plaintiff with the serveedog. (Tr. 79.)Plaintiff fails to
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demonstrate how the need for a service dog affeistRFC assessment. Accordingly, Plaintiff's
argument does not warrant remand.

B. Opinion Evidence

Plaintiff next contends that the ALJ's RFassessment was erroneous because the ALJ
failed to adequately consider pkrtinent record evidence. (DRO at 13.) Specifically, Plaintiff
argues that the ALJ did not propedvaluate the opinions of tr&ag therapist Mr. Chad Exceen
and state agency consultants Dr. Keith Baue@md/lichael Stevens. (Dkt. 19 at 13, 19.)

1. Mr. Exceen

Plaintiff argues that the ALJ erred in herakation of therapist Mr. Exceen’s opinions.
(Dkt. 19 at 13.) Mr. Exceen, &htiff's outpatient therapist, emined Plaintiff on January 6, 2014,
and completed a medical assessment of Plaintiff's ability to perform work-related activities. (Tr.
1356-1358.) Within the assessment, Mr. Exceenpteted a checklist concerning Plaintiff's
mental impairments and provided notes deseghtlaintiff's limitations. (Tr. 1356-1358.) For
example, Mr. Exceen opined that Plaintiff's afjilto follow rules, relate to co-workers, use
judgment, and function independently is fair, while &lbility to deal withthe public, interact with
supervisors, deal with work stresses, and mairatiéntion and concentran is poor. (Tr. 1356.)
In describing these limitations, Mr. Exceen conctlittet Plaintiff experiences moderate to severe
anxiety and agitation on a daily basis, which nsakalifficult for him to maintain simple daily
living tasks. Mr. Exceen further opined that Piditnas some difficulty in relating to the general
public and will often be involved imerbal confrontations. (T.357.) Without any explanation,
Mr. Exceen noted “Post-Traumatic Stress Disarddir. 1357.) Mr. Exceen also found that
Plaintiff's ability to understandemember, and carry out complexdatailed instructions is poor,

and his ability to understand, remember, and carrgioytle job instructions is fair. (Tr. 1357.)
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Mr. Exceen noted that Plaintiff has difficulty witbnsistency and in recalling information of daily
activities. (Tr. 1357.) With regd to Plaintiff's ability to aglust personally and socially, Mr.
Exceen concluded that Plaintiff's ability to m&im his personal appearance and behave in an
emotionally stable manner is fair, but his ability to relate predictably in social situations and
demonstrate reliability is poor. (Tr. 1357.) Mr. Exceen found that Plaintiff is prone to frequent
verbal outbursts, his mood is unpredictable, and he has greatltifiictegulating his emotions.

(Tr. 1358.) Lastly, Mr. Exceen cooded that Plaintiff is easilggitated, with increased hyper-
vigilance around larger groups of people. HExceen notes the medical finding to support this
assessment as “diagnosed 309.81, PTSD.” (Tr. 1358.)

The ALJ considered Mr. Exceen’s opinions tR&intiff has poor or no ability to function
in multiple areas including relatirsocially. (Tr. 31.) The ALaccorded the opinion little weight
because “more qualified sources like physiciaesntify the claimant as cooperative with good
insight and judgment only a month earlier” dmecause Mr. Exceen’s level of treatment with
Plaintiff is “unclear, as there ds@ot appear to be ‘in-home’ treatment notes within the record.”
(Tr. 31))

Importantly, the Court notes that therapists are designated as an “other source” of evidence
under Social Security Ruling (“SSR”) 06-03p, not an “acceptable medical source.” Due to this
designation, opinions from theragsre not considered medicglinions. SSR 06-03p. As stated
in SSR 06-03p:

The distinction between “acceptabimedical sources” and other
health care providers who aretrfacceptable medical sources” is
necessary for three reasons. frirsve need evidence from
“acceptable medical sources” totadish the existence of a
medically determinable impairment. See 20 CFR 404.1513(a) and
416.913(a). Second, only “acceptable medical sources” can give us

medical opinions. See 20 CFR 404.1527(a)(2) and 416.927(a)(2).
Third, only “acceptable medical sourtean be considered treating
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sources, as defined in 20 CFR 404.1502 and 416.902, whose
medical opinions may be etiid to controlling weight.

Therefore, the ALJ was not required to spealficassign and explain é¢hweight given to Mr.
Exceen’s opinion in her decisiofd.; 20 C.F.R. 404.152®McMahon v. Comm’r Soc. Sec. Admin
583 F. App’x 886, 891-92 (11th Cir. 2014).

Although not required to do so, and contrary to Plaintiff's assertion, the ALJ identified
good cause for discounting Mr. Eeen’s opinion. Specificallthe ALJ’'s decision is supported
by objective medical evidence and Plaintiff's oweattment records. First, the ALJ noted that
Plaintiff's physicians found Plaintiff cooperative with good insightl judgment one month prior
to Mr. Exceen’s opinion. (Tr. 21.) This findingsgpported by substantial evidence. In December
2013, Plaintiff was noted to have good insighid gudgment and was alert, oriented, and
cooperative with no acute dissse (Tr. 1263, 1267,272.) Further, aset forth abovesge
discussiorsupra Section A(4)), Plaintiff generally appear fully oriented and cooperative with
goal directed thought contenttast memory, concentrationn@ attention, angood insight and
judgment. (Tr. 22, 24-28, 695, 709, 724, 763, 778, 790, 915, 944, 965, 998, 1075, 1160, 1174,
1180-1181, 1188, 1219-1220, 1222-1223, 1225, 1366.) Second, the ALJ noted that the treatment
relationship between Plaintiff and Mr. Exceen is uaclgTr. 31.) Indeed, aside from the January
6, 2014, medical assessment, therenareecords reflecting Mr. Excesrireatment of Plaintiff.
Accordingly, Plaintiff's assenin regarding the ALJ’'s analysis bfr. Exceen’s opinion does not
warrant reversal.

2. State Agency Physicians

Plaintiff next argues that the ALJ erred by adiog great weight tthe opinions of state

agency consultants Dr. Keith Bauer and Dr. MehStevens. (Dkt. 19 at 19.) Specifically,

Plaintiff contends that the ALé&rred in giving greater weigho Dr. Bauer, a non-treating
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physician, than to an unnamedating physician. (Dk28 at 18-19.) FurtlePlaintiff argues
that Dr. Stevens’ opinion thatdhtiff does not have severe mental impairment is “completely
contradictory” to the ALJ’s opinion and is nofpgorted by the record evedce. (Dkt. 19 at 19.)

Although ALJs “are not bound by any findingsade by State agency medical or
psychological consultants,” the opinions ohtst agency consultants “are highly qualified
physicians, psychologists, and otmeedical specialists whare also experts iSocial Security
disability evaluation.” 20 C.F.R. 8§ 404.1527(e)(2)(iluterman v. Comm’r of Soc. Sgb18 F.
App’x 683, 689 (11th Cir. 2013) (“The ALJ also musinsider any findings of a state agency
medical or psychological consultant, who is considered an expert, and must assign weight and give
explanations for assigning weight the same waywith any other medical source.”). “The
opinions of nonexamining, reviewing physicians..when contrary to those of the examining
physicians, are entitled to little wéiy and standing alone do not ctituge substantieevidence.”
Sharfarz v. BowerB825 F.2d 278, 280 (11th Cir. 1987).

With regard to Dr. Bauer, Plaintiff states thia opinions of treatg physicians are entitled
to more weight than non-treag physicians, then makes the dosory statement that the “ALJ
gave greater weight to non-treating sourcesutiol...Dr. Bauer.” (Dkt. 19 at 19.) Plaintiff's
argument appears to infer that the ALJ erredssigning greater weight to Dr. Bauer than to a
treating physician, but fails tbame the treating physician. Wiut further information, it is
impossible for the Court to determine whether Piffimtargument is valid. As such, Plaintiff's
statements are insufficient taise this issue for appedbee Sapuppd@39 F.3d at 681 amilton,
680 F.3d at 1319.

Plaintiff also argues that the ALJ erred fifoeding great weight to Dr. Stevens’ opinion

as it is contradictory to the ALJ’s opinion aischot supported by the opinion evidence. (Dkt. 19
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at 19.) On September 14, 2010, Btevens completed a Psychiatric Review Technique Form to
assess Plaintiff's mental impairments. (Tr. 8%&%3 Dr. Stevens found thRtaintiff has bipolar
disorder and a substance addintdisorder reportedly in remissio(ilr. 844—-853.) He then rated
Plaintiff's functional limitations, fnding that Plaintiff has mild limitations in activities of daily
living, maintaining social functioning, and maintaigiconcentration, persistence, or pace. (Tr.
854.) Dr. Stevens further found tHlaintiff has no episodes oédompensation. (Tr. 854.) Dr.
Stevens ultimately concluded that Plaintiff doeshrte a severe impairment for the purposes of
determining disability. (Tr. 844.)In his narrative, Dr. Stevennotes that Plaintiff had been
working in March 2010 and offered higher pay, but iec the offer because he sought to return
to school to obtain his motorcyaheechanics certificate. (Tr. 856Dr. Stevens also noted that
Plaintiff received GAF scores ranging from 607t with his latest GAF score rated as 77. (Tr.
856.) Dr. Stevens concluded that based on the olgdaciatment records, Plaintiff is “stable with
bipolar disorder at a high funotial level,” leading him to find Bintiff’'s impairments non-severe.
(Tr. 856.)

In her decision, the ALJ considered the opirobbr. Stevens. Specifically, the ALJ noted
Dr. Stevens’ findings and his cdaosion that Plaintiff's lack ofwork is unrelated to mental
limitations, given Plaintiff’'s commestregarding declining higher payvabrk to return to school.
(Tr. 29.) The ALJ also noted that Dr. Stesdmghlighted Plaintif§ GAF scores. The ALJ
assigned Dr. Stevengipinion great weight, reasoning thBr. Stevens’ opinion regarding
Plaintiff's lack of a severe imfranent is generally consistentittv Plaintiff's GAF scores. (Tr.
29.)

Although the ALJ found that Plaintiff hathe severe impairments of PTSD, bipolar

disorder, and borderline personality traits at $tepof the sequential evaluation process, the ALJ
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ultimately found Plaintiff not disabled. Therefoi®;. Stevens’ opinion that Plaintiff does not
have a severe impairment is Hobmpletely contradictory” to #h ALJ’s determination. Plaintiff
also contends that Dr. Stevens’ opinion is sigiported by Plaintiff's medal records. (Dkt. 19
at 19.) However, Dr. Stevens egion Plaintiff's records indicatin@at he had returned to work
and that he received GAF scores ranging from 60 to 77. (Tr. 856.) As described sdwsugmra
Sections A(4)), Plaintiff's GAF sces indicated no more than mildrmoderate mental limitation.

Further, “[tjhe ALJ arrived at [her] decisiontaf considering the record in its entirety and
did not rely solely on the opinion tie state agency physiciansgJgranaja v. Comm’r of Soc.
Sec, 186 F. App’x 848, 851 (11th Cir. 2006). The A& decision to accord the opinion of Dr.
Stevens great weight is supportadsubstantial evidence because tipinion is consistent with
Plaintiff's GAF scores, daily activities, includjnhelping at the sheltavhere he resided, and
treatment records finding that although Plaintiid mental difficultieshis mental status was
largely normal. Accordingly, “thexpert opinions of the non-amining state agency physicians
were supported by and consistent with the re@sd whole” and, thus, “substantial evidence
supports the ALJ’s decision to assigearweight to those opinionsld.

C. The ALJ’s Development of the Recordand the Appeals Council's Order

Plaintiff argues, in broad terms, that the Ahiled to fully and fairly develop the record
and failed to follow the Appeals Council’s orddbDkt. 19 at 14-18.) First, Plaintiff argues that
the ALJ erred in failing to obtain treatment ndisn Mr. Exceen’s treatment of Plaintiff. (Dkt.
19 at 15.) Second, Plaintiff contends that the ALJ failed taiomkd psychiatric consultative
examination to confirm Mr. Exceen’s opinion. (DHEO at 15.) Third, Plaintiff argues that the
ALJ failed to obtain outstanding records from Bagdaehavioral Health. (K. 19 at 15.) Fourth,

Plaintiff states that the ALJ was required to emtPlaintiff’s treating physians, order a physical
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consultative examination, or oltamedical expert testimony regiing Plaintiff's left wrist
limitations. (Dkt. 19 at 15.) Rally, Plaintiff argues that the ALJ failed to follow the Appeals
Council’s instruction to update timeedical record and obtain atidnal evidence to complete the
administrative record. (Dkt. 19 at 18.)

1. The ALJ’s Development of the Record

Plaintiff’'s broad contention thahe ALJ failed to fully and fairly develop the record does
not merit reversal because the wenpt of the hearing shows thiae ALJ did in fact fully and
fairly develop the record. “Because a hearing before an ALJ is not an adversary proceeding, the
ALJ has a basic obligation to déep a full and fair record.”"Graham v. Apfel129 F.3d 1420,
1422 (11th Cir. 1997)see20 C.F.R. § 416.912(d) (“Beforghe Commissioner] make[s] a
determination that [claimant is] not disabldthe Commissioner] will develop [claimant’s]
complete medical history for at least the 12 moptieeeding” claimant’s application). However,
“the claimant bears the burden of proving thaish@isabled, and, consequly, he is responsible
for producing evidence in support of his clainkllison v. Barnhart 355 F.3d 1272, 1276 (11th
Cir. 2003).

When the claimant is not represented at #ring before the ALJyhich is not the case
here, the ALJ’'s “obligation to develop a full afar record rises to a special duty . . . to
scrupulously and conscientiouslyope into, inquire of, and explofer all the relevant facts and
to be especially diligent in ensuring that favdeads well as unfavorable facts and circumstances
are elicited.” Graham 129 F.3d at 1423 (internal citationsitied). In cases where the claimant
was not represented at the hegri“there must be a showing pfejudice” before remand is
appropriate, which is found if He record reveals evidentiary gaps which result in unfairness or

clear prejudice.”ld. (internal citations omitted). Examplebsuch prejudice are the ALJ’s failure
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to obtain records, elicit testimony, or consider all record evideBamyvn v. Shalala44 F.3d 931,
936 (11th Cir. 1995)Kelley v. Heckler 761 F.2d 1538, 1540 (11th rCi1985) (finding that
prejudice “at least requires a shagthat the ALJ did not have all of the relevant evidence before
him in the record (which would include relevant testimony from claimant), or that the ALJ did not
consider all of the evihce in the record ireaching his decision.”).

Here, Plaintiff was represented by counsel athitbaring before the ALJ. Thus, although
the ALJ had a duty to develop the record, it wasthe heighted duty geired of an ALJ when
the claimant is unrepresenteraham 129 F.3d at 1422. With regard to Plaintiff's argument
that the ALJ erred in failing to obtain Mr. Excéetreatment notes and outstanding records from
Baycare Behavioral Health, Plaintiff fails to matkee required showing girejudice. Plaintiff
makes no argument concerning how Mr. Exce¢réatment notes or the Baycare Behavioral
Health records would further inform the ALJ regagdPlaintiff's impairments, nor does Plaintiff
state how the lack of these records resulted iaitnd#ss. Further, there is no evidence that Mr.
Exceen has any notes from his treatment of Plaintiff other than those currently in the record.
Moreover, Plaintiff cannot show prejudice reguiriremand because the ALJ addressed Plaintiff's
mental health at length, includifngs treatment with the VA and the reports from two state agency
psychological consultants. (Tr. 19-30.) To the extent that Plaintiféndatthat the ALJ should
have obtained additional recstdhe burden is on Plaintifb prove he is disabledEllison, 355
F.3d at 1276. Therefore, Plaintifésgument does not warrant reversal.

Plaintiff also contends that the ALJ faileddbtain a psychiatric consultative examination
to confirm Mr. Exceen’s opinion and that the Alvas required to order a physical consultative
examination regarding Plaintiff's left wrist limiians. (Dkt. 19 at 15.However, the ALJ “is not

required to order a consultative examination as long as the record contains sufficient evidence for
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the administrative law judge tmake an informed decision.Ingram v. Comm’r of Soc. Sec.
Admin, 496 F.3d 1253, 1269 (11th Cir. 2007). The ragoihs “may require” a consultative
examination only when necessarfoimation is not in the recomhd cannot be obtained from the
claimant’s treating medical sags or other medical sources.Q®.R. § 404.1519a(b). Here, as
discussed above, the ALJ's findings regardingirRiff's mental impaiments and left wrist
impairments were based on ample record evidefitris, the ALJ was not required to obtain a
consultative examination for Plaintiff.

Plaintiff further states thahe ALJ should have re-contadtPlaintiff's treating physician
or obtained medical expert tesbny regarding his left wrist liftations. However, the Social
Security regulations state thatcontacting a treating physician ynanly be requird if there is
insufficient evidence to determine whether a claitria disabled or if the ALJ cannot reach a
conclusion about whether the claimant is disébl20 C.F.R. 8 404.1520b(c)(1). In light of the
substantial evidence in the record, the ALJ hadniicessary information to determine Plaintiff's
alleged disability and RFC regarding his left wriBtirther, as stated byeltleventh Circuit, “the
task of determining a claimantiesidual functional capacity and ability to work is within the
province of the ALJ, not of doctorsRobinson v. Astryeg65 F. App’x 993, 999 (11th Cir. 2010).
Moreover, Plaintiff has not shown that he suffepegjudice as a result of any failure of the ALJ
to perform further fact-finding.ld. There is no evidence that the ALJ’s decision would have
changed in light of any additiohimformation, and Plaintiff offers no explanation or reasoning as
to why the record is insufficient with regard Réaintiff's left wrist impairment. Consequently,

the ALJ did not err by failing toe-contact treating physiciansastain medical expert testimony.
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2. The Appeals Council’s Order

Plaintiff also argues that ¢hALJ failed to follow the Appeals Council’s November 29,
2013, order. Specifically, Plaintiff contends thae ALJ failed to comply with the Appeals
Council’s instruction to update éhmedical record and obtain atiginal evidence in order to
complete the administrative record in ace@rce with the regulatory standards regarding
consultative examinations and exigtimedial evidence. (Dkt. 19 48.) Plaintiff sates that the
ALJ did not order a consultative examination, da she obtain any recadr treatment notes.
(Dkt. 19 at 18-19.) However, as addressed abiine ALJ complied with the Social Security
regulations regarding osultative examinations and develogithe record. Moreover, the ALJ
obtained six additional exhibits of medicaldance between the ALJ's April 25, 2012, decision
and the decision at issue. (Tr. 38-30, 112-1Thys, Plaintiff's contention does not warrant
reversal.

D. The ALJ’s Reliance on the VE’s Testimony

Last, Plaintiff argues that the ALJ impropembfied on the testimony tfie VE after posing
a hypothetical question that did ramtequately reflect Plaintiff's litations. Specifically, Plaintiff
argues that the ALJ erred by relying on the Vigstimony because the ALJ failed to include
Plaintiff's limitations regarding his knee bradeft wrist, Crohn’s disease, and the need for a
service dog. (Dkt. 19 at 20.) In sum, Plaintifintends that the ALJred in not including the
limitations he argues should have been included within his R&&liscussiorsupraSection A).

However, as determined above, Plaintiff hakeéato establish that the ALJ erred in her
RFC assessment. Therefore, the ALJ was roptired to include any further limitations in the
hypothetical to the VESee Freeman v. Comm’r, Soc. Sec. AdbBB F. App’x 911, 916 (11th

Cir. 2014) (affirming the ALJ’s decision becau&he hypotheticals posed by the ALJ were
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consistent with the RFC determination and adequately considered all of [the claimant’s] credible
limitations”); Crawford v. Comm’r Soc. Se®&63 F.3d 1155, 1161 (11th Cir. 2004) (“[T]he ALJ
[is] not required to include ridings in the hypotheticdhat the ALJ . . properly reject[s] as
unsupported.”);Wilson 284 F.3d at 1227 (providing thatethVE's testimony constitutes
substantial evidence when the ALJ poses a Ingtimtal question that comprises all of the
claimant’s impairments). Therefore, Plaifi final contention doesot warrant reversal.
CONCLUSION

Accordingly, after due considerati@and for the foregoing reasons, it is

ORDERED:

1. The decision of the CommissioneAEFIRMED

2. The Clerk of Court is directed to enfiamal judgment in favor of the Commissioner

and close the case.

DONE andORDERED in Tampa, Florida, on June 13, 2017.

_

( 7.r_ T "’f \-_ﬂ(‘ Ll i ﬁk
JUEKIE 5. SWEED .
UR%"IED STATES MAGISTRATE JUDGE
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