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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
GREGORY M. GRAHAM,
Plaintiff,
V. Case No: 8:16-cv-929-T-JSS

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.
/

ORDER

Plaintiff, Gregory M. Grahamggks judicial review of the d&l of his claim for a period
of disability and disabilityinsurance benefits. As the Awhistrative Law Judge’s (“ALJ”)
decision was based on substantial evidence apioged proper legal standts, the decision is
affirmed.

BACKGROUND

A. Procedural Background

Plaintiff filed an application for disabilitynsurance benefits dRebruary 6, 2013. (Tr.
165.) The Commissioner deniechitiff's claims both initiallyand upon reconsideration. (Tr.
86-90, 92-96.) Plaintiff then requested an admiatise hearing. (Tr97.) Upon Plaintiff's
request, the ALJ held a hearingwdtich Plaintiff appeared andstéfied. (Tr.41-61.) Following
the hearing, the ALJ issued anfavorable decision finding Pldifi not disabled and accordingly
denied Plaintiff's claims for benefits. (Tr. 25—-36.) SubsedyeRtaintiff requested review from

the Appeals Council, which the Apals Council denied. (Tr. 9—11Blaintiff then timely filed a
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complaint with this Court. (Dkt. 1.) The & now ripe for review under 42 U.S.C. § 405(q)
and 42 U.S.C. § 1383(c)(3).

B. Factual Background and the ALJ’s Decision

Plaintiff, who was born in 1965, claimed didgy beginning on September 15, 2012. (Tr.
153.) Plaintiff has a high school education. (Tr. 169.) Plaintiff's péstaet work experience
included work as a maintenance supervisor.r. @8.) Plaintiff alleged disability due to
degenerative disc disease, cervical spine impairmseuere back pain, spinal stenosis, headaches,
nerve damage, gastroesophageal reflux diseamtiah deficit disorderanxiety, and panic
attacks. (Tr. 168.)

In rendering the decision, the ALJ concludkdt Plaintiff had not performed substantial
gainful activity since September 15, 2012, the allegeset date. (T80.) After conducting a
hearing and reviewing the evidence of record Abé& determined that Plaintiff had the following
severe impairments: degeneratidisc disease of the cervicgpbine, bilateral carpal tunnel
syndrome, depression, and anxiety. (Tr. 3RQtwithstanding the noted impairments, the ALJ
determined that Plaintiff did not have an impairment or combination of impairments that met or
medically equaled one of the listed impairment20 C.F.R. Part 404, Subpart P, Appendix 1.
(Tr. 30.) The ALJ then concludélat Plaintiff retained a residufainctional capacity (“RFC”) to
perform light work that does not require more than occasional climbing, balancing, stooping,
kneeling, crouching, or crawling. (T32.) In addition, the ALJound that Plaintiff is unable to
operate hand controls and unabl@éoform more than simple, rie, repetitious tasks with one
or two steps of instruction. (T32.) In formulating Plaintiff's RE, the ALJ considered Plaintiff's
subjective complaints and detenad that, although the evidenestablished the presence of

underlying impairments that reasonably coulddxpected to produce the symptoms alleged,



Plaintiff's statements as to the intensity, persistence, and limiting effects of his symptoms were
not fully credible. (Tr. 32.)

Considering Plaintiff's noted impairmentadathe assessment of a vocational expert
(“VE”), however, the ALJ determined that Plaintffuld not perform his past relevant work. (Tr.
35.) Given Plaintiff's backgroundnd RFC, the VE testified that Plaintiff could perform other
jobs existing in significant numbers in the nagbeconomy, such as a small parts assembler, an
electronics worker, or alaundry feld (Tr. 36.) Accordingly, badeon Plaintiff's age, education,
work experience, RFC, and the testimony of Wie the ALJ found Plaintiff not disabled. (Tr.

36.)

APPLICABLE STANDARDS

To be entitled to benefits, a claimant musdisabled, meaning that the claimant must be
unable to engage in any substantial gainfuivdgtby reason of any medically determinable
physical or mental impairment that can be expetdeésult in death or thdias lasted or can be
expected to last for a continugusriod of not less than twelweonths. 42 U.S.C. 88 423(d)(1)(A),
1382c(a)(3)(A). A “physical or mental impairmerg’an impairment that results from anatomical,
physiological, or psychological abnormalitiesathare demonstrabley medically acceptable
clinical and laboratory diagnts techniques. 42 U.S.C. 823(d)(3), 1382c(a)(3)(D).

The Social Security Administration, in der to regularize thedjudicative process,
promulgated the detailed regulatiangrently in effect. Thesegalations establish a “sequential
evaluation process” to determine whether antdant is disabled. 20 C.F.R. § 416.920. If an
individual is found disabled at any point ireteequential review, further inquiry is unnecessary.
20 C.F.R. 8 416.920(a). Under thi®pess, the ALJ must determine sequence, the following:

(1) whether the claimant is currently engagedsubstantial gainful activity; (2) whether the
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claimant has a severe impairment, i.e., one that significantly limits the ability to perform work-
related functions; (3) whether tlsevere impairment meets ajuals the medicatriteria of 20
C.F.R. Part 404, Subpart P, Appendi and, (4) whether the claimant can perform his or her past
relevant work. If the claimant cannot perform thektarequired of his or her prior work, step five

of the evaluation requires the ALJ to decidehié claimant can do other work in the national
economy in view of the claimant’s age, edima and work experience20 C.F.R. § 416.920(a).

A claimant is entitled to benefits gnf unable to perform other worlBowen v. Yuckerd82 U.S.

137, 140-42 (1987); 20 C.F.R. § 416.920(q).

A determination by the Commissioner that a claitma not disabled must be upheld if it
is supported by substantial evidence and comports with applicable legal starfketiz.U.S.C.

8 405(g). Substantial evidence is “such relevamtience as eeasonable mind mht accept as

adequate to suppoa conclusion.” Richardson v. Peraleg102 U.S. 389, 401 (1971) (quoting
Consol. Edison Co. v. NLRBO5 U.S. 197, 229 (1938Miles v. Chater84 F.3d 1397, 1400

(11th Cir. 1996). While the court reviews tBemmissioner’s decisiowith deference to the

factual findings, no such deferencagigen to the legal conclusion&eeton v. Dep't of Health &

Human Servs21 F.3d 1064, 1066 (11th Cir. 1994).

In reviewing the Commissioner@ecision, the court may ndecide the facts anew, re-
weigh the evidence, or substitute own judgment for that of the ALJ, even if it finds that the
evidence preponderates against the ALJ’s deciddmodsworth v. Heckle703 F.2d 1233, 1239
(11th Cir. 1983). The Commissiarefailure to apply the corred¢aw, or to give the reviewing
court sufficient reasoning for determining thatdreshe has conducted the proper legal analysis,
mandates reversaKeeton 21 F.3d at 1066. The scope of review is thus limited to determining

whether the findings of the Gomissioner are supported by subsi@ evidence ad whether the



correct legal standards were applied. 42 U.S.C. 8§ 408(itgon v. Barnhart284 F.3d 1219, 1221
(11th Cir. 2002).
ANALYSIS

Plaintiff raises the following issue on appethe ALJ failed to properly consider the
opinion of Dr. Alberto VasquezSpecifically, Plaintiff contends #t the ALJ erred in failing to
consider Dr. Vasquez'’s opinion that Plaintiff “heetious problems usirigs hands and wrists and
that [Plaintiff] had a cervical radiculopathy.” KD 15 at 4.) Plaintiff argues that the ALJ erred
by stating that Dr. Vasquez found no evidence of catvadiculopathy. (Dkt. 15 at5.) Plaintiff
further argues that Dr. Vasquez’'s opinion wastkakito controlling weight as Dr. Vasquez is a
treating physician. (Dkt. 15 at)6Last, Plaintiff argues thahe ALJ's hypothetal question to
the VE was inadequate for not including themmesbns and limitations that Dr. Vasquez placed
on Plaintiff's hands and wats. (Dkt. 15 at 6.)

Medical opinions are “statements from phyans and psychologists or other acceptable
medical sources that reflect judgments abthg nature and severity” of the claimant’s
impairments, including the claimant’'s symptomggnosis and prognosis, the claimant’s ability
to perform despite impairments, and therokt’s physical or mdal restrictions. Winschel v.
Comm’r of Soc. Sec631 F.3d 1176, 1178-79 (11th Cir. 20{ibternal quotation and citation
omitted); 20 C.F.R. § 404.1527(a)(2).

A treating physician’s opinion is “given subatial or considerde weight unless good
cause is shown to theontrary” and an ALJ must specityne weight given to the treating
physician’s opinionMacGregor v. Bowerv86 F.2d 1050, 1053 (11th Cir. 1986). However, there
is no rigid requirement that the ALJ specificalifer to every piece of evidence in his or her

decision, so long as the decisiomi# “a broad rejection” thaeaves the court with insufficient



information to determine whether the ALJ considehedclaimant’s medica&ondition as a whole.
Dyer v. Barnhart395 F.3d 1206, 1211 (11th Cir. 2005).

Thus, “[tlo the extent that the adminigive law judge erred by failing to state with
particularity the weighassigned to [treating physicians’] medli opinions, the error is harmless”
if it does not “affect the administrative law judge’s ultimate determinatibtufiter v. Comm’r of
Soc. Se¢609 Fed. App’x 555, 558 (11th CR015) (finding that th&LJ's decision was supported
by substantial evidence and, therefore, the ALJ'sraita explicitly state t weight afforded to
treating physicians’ teshony was harmless erroffjillman v. Comm’r, Soc. Sec. Admis59 Fed.
App’x 975, 97576 (11th Cir. 2014) (recognizing hamsslerror analysis ithe context of an
ALJ’s failure to address a treating source’s aminand concluding that “when the ALJ’s error did
not affect its ultimate findings, the error is harmless, and the ALJ’s decision will st@adtiyyell
v. Barnhart 261 Fed. App’x 188, 191 (11th Cir. 2008) (findithat the ALJ's failure to state the
weight given to a physician’s opinions was harmless error betaispinions did not otherwise
contradict the ALJ’s findings)Wright v. Barnhart 153 Fed. App’x 678, 684 (11th Cir. 2005)
(finding harmless error for the ALJ’s failure to digfily state what weight he afforded to a number
of physicians’ medical opinions when the opinions did not directly contrdidLJ’s findings).

Dr. Vasquez treated Plaintiff on April 22, Z)1on referral from Plaintiff's treating
physician for evaluation of Plaiffts numbness and tremors in his hands. (Tr. 348.) Dr. Vasquez
reviewed Plaintiff’'s MRI of higervical spine and prmed a nerve conduction study. (Tr. 347—
349.) The nerve conduction study revealed bilaterdiameneuropathies at the wrists and bilateral
carpal tunnel syndrome. (Tr. 347.) Dr. Vasqoemed that Plaintiff has essential tremor and
evidence of bilateral median nepathy at the wrists as can kees in carpal tunnel syndrome.

(Tr. 350.) Dr. Vasquez further opined tiaintiff has numbness and tingling in both hands



“probably secondary to the carpal tunnel syndrom&edkas the old Cervical Radiculopathy that
he has.” (Tr. 350.) Dr. Vasquez concluddwht there is no evidence of active cervical
radiculopathy and no evidence of egpathy. (Tr. 350.) He advélaintiff to avoid repetitive
movements of both wrists and to wear a carpal tuspledt during the day and atght. (Tr. 350.)

In assessing Plaintiffs RFC, the ALJ spewdlly addressed Dr. Vgaez'’s findings. (Tr.
33.) The ALJ noted that Dr. Vasquez conédcherve conduction studies, revealing “some
difficulties at the claimant’s wrists.” (Tr. 33.) The ALJ further noted that Dr. Vasquez diagnosed
Plaintiff with carpal tunnelyyjadrome and found “no evidence ofdeal radiculop#hy,” but found
a tremor. (Tr. 33.)

Plaintiff argues that the ALJ did not properlycaant for Plaintiff's cervical radiculopathy.
Plaintiff states that the ALhdicated Dr. Vasquez found no evidemecervical radiculopathy.
(Dkt. 15 at 5.) Plaintiff contals that the ALJ erred becauBe. Vasquez indicated that the
numbness and tingling in Plaifitt hands was due to carpal tuhsyndrome and old cervical
radiculopathy. (Dkt. 1%t 4.) While Dr. Vasquez did makieis conclusion, he also specifically
stated that “[tlhere is no ewdce of active Cervical Radiculopgtat this time.” (Tr. 350.)
Therefore, Plaintiff's argument lacks merit.

Next, Plaintiff argues that Dr. Vasquez’s opinions weretledtito controlling weight as
they were based on a full neurological examorata review of a recent cervical MRI, and nerve
conduction testing. (Dkt. 15 at 6Blowever, Dr. Vasquez only conducted a single examination
of Plaintiff. (Tr. 345-350.) Therefore, thA.J was not required tdefer to Dr. Vansquez's
opinions. Denomme v. Comm’r, Soc. Sec. Admbii8 Fed. App’x 875, 877 (11th Cir. 2013);
Crawford v. Comm’r Soc. Se863 F.3d 1155, 1160 (11th Cir. 2004yhe ALJ did not explicitly

assign Dr. Vasquez’s opinion waig but did note Dr. Vasquez'opinions, including the nerve



conduction studies, Plaintiff's difficulties with hverists, and Plaintiff’'scarpal tunnel syndrome.
(Tr. 33.) Further, the ALJ's RFC finding is castent with Dr. Vasquez'’s opinions. The ALJ
provided a limitation to Riintiff's use of his hands and wrigtsthe RFC by linting Plaintiff to
jobs where the operation of hand cotgiis not required. (Tr. 32.)

Moreover, the ALJ's RFC determination @@mning Plaintiff's hands and wrists is
supported by substantial evidence. For example, in May 2013, consulting physician Dr. Robert
Shefsky found that Plaintiff hadfall range of motion in his forears and wrists. (Tr. 335.) Dr.
Shefsky further found that Plaintiff’'s hand and findekterity was intact anis grip strength was
5/5 bilaterally. (Tr. 335.) Likewise, in Jurg®13, state agency physician Dr. David Guttman
opined that Plaintiff had no mgmilative limitations and was unlimdan his ability to push and
pull. (Tr.80.) The ALJ gave this opinion lited weight and imposed additional limitations in the
RFC assessment. (Tr. 34.) With regard to Bféi;daily activity, Plaintff reported that he is
able to drive on a daily basiqTr. 46, 187.) Thus, “[t]o the &ant that the administrative law
judge erred by failing to state with particularibe weight assigned to [Dr. Vasquez’'s] medical
opinions, the error is harmless” because it does not “affect the administrative law judge’s ultimate
determination.”Hunter, 609 Fed. App’x at 558 (finding thtite ALJ’s decision was supported by
substantial evidence and, therefore, the ALJigifa to explicitly statethe weight afforded to
treating physicians’ testimony was harmless errdiijtman, 559 Fed. App’x at 975-76
(recognizing harmless error analysis in the cordaéah ALJ’s failure taddress a treating source’s
opinion and concluding that “wheng\LJ’s error did not affectstultimate findings, the error is
harmless, and the ALJ’s decision will standCgldwell 261 Fed. App’x at 191 (finding that the
ALJ’s failure to state the weight given tghysician’s opinions was harmless error because the

opinions did not otherwise caatict the ALJ’s findings)Wright, 153 Fed. App’x at 684 (finding



harmless error for the ALJ’s failure to explicitly state what weight he afforded to a number of
physicians’ medical opinions wheretlpinions did not directly coratdict the ALJ’s findings).

Plaintiff further argues that ¢hALJ erred in providing an adequate hypothetical to the
VE with regard to Plaintiff's ability to use hisands. (Dkt. 15 at 5.) When the ALJ determines
that a claimant cannot perform past relevant work, then the @Gsimer must produce evidence
that claimant is able to do other jobs existimgignificant numbers ithe national economy given
the claimant’s RFC, age, education, and wexgerience. 20 C.F.R. § 404.1560(c). The burden
then shifts to the claimant to show that tiaimant “is unable to perform the jobs that the
Commissioner lists.” Doughty v. Apfel 245 F.3d 1274, 1278 (11th Cir. 2001). “[T]he
Commissioner’s preferred method @émonstrating that the claimacan perform other jobs is
through the testimony of a [vocational expertjlones v. Apfel190 F.3d 1224, 1229 (11th Cir.
1999). A vocational expert’s testimony constitusabstantial evidence when the ALJ poses a
hypothetical question to the vdmmal expert “which compses all of the claimant's
impairments.” Wilson 284 F.3d at 1227.

Here, upon questioning the VE regarding whethere are jobs existg in significant
numbers in the national economy Riaintiff, the ALJ posed a series of questions with limitations
consistent with the RFC finding. (Tr. 65, 70.) e testified that an idividual with Plaintiff's
RFC could perform work such assmall parts assembler, electronics worker, and laundry folder.
(Tr. 58-59.) As addressed above, the ALJ’'s RiR@ing is supported by substantial evidence.
Further, “the ALJ was not requirédinclude finding$n the hypothetical that the ALJ had properly
rejected as unsupportedCrawford 363 F.3d at 1161. Because the ALJ's hypothetical questions
included all of Plaintiff's impairments addsesd in the RFC findiop the VE's testimony

constitutes substantial evidencgeeFreeman v. Comm’r, Soc. Sec. Admb®3 Fed. App’'x 911,



916 (11th Cir. 2014) (affirming the ALJ’s de@si because the hypotheticals posed by the ALJ
were consistent with the RFC determination aneadtely considered aif claimant’s credible
limitations). Further, although Plaintiff takessue with the ALJ’s hypotlieal and its reference
to Plaintiff's ability to perform simple, route) repetitious tasks with one or two steps of
instruction, this limitation refers to Plaintiff's mehtimitation, not the repetitive use of his hands.
(Tr. 58.) Therefore, Plaintiffarguments do not warrant reversal.
CONCLUSION

Accordingly, after due considerati@and for the foregoing reasons, it is

ORDERED:

1. The decision of the CommissioneAEFIRMED

2. The Clerk of Court is directed to entiamal judgment in favor of the Commissioner

and close the case.

DONE andORDERED in Tampa, Florida, on August 15, 2017.

( 7.r_ T "’f \-_ﬂ(‘ Ll i ﬁk
JUEKIE 5. SWEED .
UR%"IED STATES MAGISTRATE JUDGE

Copies furnished to:
Counsel of Record
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