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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
ANGELINA SMITH,
Plaintiff,
V. Case No: 8:16-cv-974-T-JSS

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.
/

ORDER

Plaintiff, Angelina Smith, seeksiglicial review of the denialf her claims for a period of
disability, disability irsurance benefits, and supplemental sgcincome. As the Administrative
Law Judge’s (“ALJ”) decision was based on substantial eeeleand employed proper legal
standards, the decision is affirmed.

BACKGROUND

A. Procedural Background

Plaintiff filed applications fo disability insurance beni&f and supplemental security
income on December 22, 2011. (Tr. 222-35.) Theu@ssioner denied PHliff's claims both
initially and upon reconsideration. (Tk20-24, 126-132, 137-48.) Plaintiff then requested an
administrative hearing. (Tr. 149-1.% Upon Plaintiff's request, ¢hALJ held a hearing at which
Plaintiff appeared and testified. (Tr. 42—75.)I¢wing the hearing, the ALJ issued an unfavorable
decision finding Plaintiff not disabled and accordinggnied Plaintiff's claims for benefits. (Tr.

17-35.) Subsequently, Plaintiffqeested review from the Appeals Council, which the Appeals
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Council denied. (Tr. 1-4,3-14.) Plaintiff then timely filed a agplaint with thisCourt. (Dkt.
1.) The case is now ripe for review underd3.C. § 405(g) and 42 U.S.C. 8§ 1383(c)(3).

B. Factual Background and the ALJ’s Decision

Plaintiff, who was born in 1967, claimed dislgy beginning on October 31, 2011. (Tr.
78.) Plaintiff has a limited education. (Tr. 2P)aintiff's past relevanivork experience included
work as an order pulleg marker, and a kitchen helper. (Zv.) Plaintiff alleged disability due
to problems with her feet, including having no itage in her toes and being unable to stand,
severe anemia, and a heart murmur. (Tr. 78.)

In rendering the decision, the ALJ concludkdt Plaintiff had not performed substantial
gainful activity since October 31, 2011, the g#id onset date. (TR2.) After conducting a
hearing and reviewing the evidence of record Abé& determined that Plaintiff had the following
severe impairments: osteoarthritis in the bilatirad, hips, right knee, amolwer back, an enlarged
thyroid, and obesity. (Tr. 22.) Notwithstanding the noted impairments, the ALJ determined that
Plaintiff did not have an impairment or combination of impairments that met or medically equaled
one of the listed impairments in 20 C.F.R. Part 4hpart P, Appendix 1 (“Listing”). (Tr. 23.)

The ALJ then concluded that Plaintiff retairtbd following residual furteonal capacity (“RFC”):
to perform work at the sedentary exertiblesvel . . . that does not require more
than occasional climbing of ladders, ropes,scaffolds; no more than frequent

climbing of ramps/stairs, crawling, and crbuwy; and no more than a concentrated
exposure to extreme cold and hazards.

(Tr. 23.) In formulating Plainfi’'s RFC, the ALJ considered PHiff's subjectivecomplaints and
determined that, although thei@dence established the presence of underlying impairments that
reasonably could be expected to produce the symgpalleged, Plaintiff's statements as to the

intensity, persistence, drimiting effects of her symptoms wenot fully credible. (Tr. 24.)



Considering Plaintiff's noted impairmentsich the assessment af vocational expert
(“VE”), however, the ALJ determined that Plaintiff could not perform her qgdestant work. (Tr.
27.) Given Plaintiff's backgroundnd RFC, the VE testified that Plaintiff could perform other
jobs existing in significant numbers in the national economy, such as an order clerk, a charge
account clerk, and a laminator. (Tr. 28.) Acdogly, based on Plaintiff's age, education, work

experience, RFC, and the testimony of the VE,AhJ found Plaintiff notlisabled. (Tr. 29.)

APPLICABLE STANDARDS

To be entitled to benefits, a claimant musdisabled, meaning that the claimant must be
unable to engage in any substantial gainfuivdgtby reason of any medically determinable
physical or mental impairment that can be expetdeésult in death or thdias lasted or can be
expected to last for a continugusriod of not less than twelweonths. 42 U.S.C. 88 423(d)(1)(A),
1382c(a)(3)(A). A “physical or mental impairmeig’an impairment that results from anatomical,
physiological, or psychological abnormalitiesathare demonstrabley medically acceptable
clinical and laboratory diagnts techniques. 42 U.S.C. 323(d)(3), 1382c(a)(3)(D).

The Social Security Administration, in der to regularize thedjudicative process,
promulgated the detailed regulatiangrently in effect. Thesegalations establish a “sequential
evaluation process” to determine whether antdant is disabled. 20 C.F.R. § 416.920. If an
individual is found disabled at any point ireteequential review, furthénquiry is unnecessary.
20 C.F.R. 8 416.920(a). Under thi®pess, the ALJ must determine sequence, the following:
(1) whether the claimant is currently engagedsubstantial gainful activity; (2) whether the
claimant has a severe impairment, i.e., one that significantly limits the ability to perform work-
related functions; (3) whether tisevere impairment meets ajuals the medicatriteria of 20

C.F.R. Part 404, Subpart P, Appendi and, (4) whether the claimant can perform his or her past
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relevant work. If the claimant cannot perform thektarequired of his or her prior work, step five
of the evaluation requires the ALJ to decidehié claimant can do other work in the national
economy in view of the claimant’s age, edima and work experience20 C.F.R. § 416.920(a).
A claimant is entitled to benefits gnf unable to perform other worlBowen v. Yuckerd82 U.S.
137, 140-42 (1987); 20 C.F.R. § 416.920(q).

A determination by the Commissioner that a claitma not disabled must be upheld if it
is supported by substantial evidence and comports with applicable legal starfketiz.U.S.C.

8 405(g). Substantial evidence is “such relevamtience as eeasonable mind mht accept as

adequate to suppoa conclusion.” Richardson v. Peraleg102 U.S. 389, 401 (1971) (quoting
Consol. Edison Co. v. NLRBO5 U.S. 197, 229 (1938Miles v. Chater84 F.3d 1397, 1400

(11th Cir. 1996). While the court reviews t@®@mmissioner’s decisiowith deference to the

factual findings, no such deferencagigen to the legal conclusion&eeton v. Dep't of Health &

Human Servs21 F.3d 1064, 1066 (11th Cir. 1994).

In reviewing the Commissioner@ecision, the court may ndecide the facts anew, re-
weigh the evidence, or substitute own judgment for that of the ALJ, even if it finds that the
evidence preponderates against the ALJ’s deciddmodsworth v. Heckle703 F.2d 1233, 1239
(11th Cir. 1983). The Commissiarefailure to apply the corretaw, or to give the reviewing
court sufficient reasoning for determining thatdreshe has conducted the proper legal analysis,
mandates reversaKeeton 21 F.3d at 1066. The scope of review is thus limited to determining
whether the findings of the Gomissioner are supported by subsi@ evidence ad whether the
correct legal standards were applied. 42 U.S.C. § 408{itpon v. Barnhart284 F.3d 1219, 1221

(11th Cir. 2002).



ANALYSIS

Plaintiff raises the following issue on appeal: the ALJ failed to fully and adequately
consider all of the evidence of record concermtagntiff's diarrhea. Sgcifically, Plaintiff argues
that the ALJ discredited Plaiffts testimony regarding her diarrhea when the ALJ should have
found Plaintiff's diarrhea to be an additional sevierpairment. (Dkt. 20 at 7.) Further, Plaintiff
argues that the ALJ’'s hypothetical to the VEoaeously omitted Plaintiffs need to use the
restroom because of her diarrh¢Bkt. 20 at 8.) As a result, &htiff argues, the VE's testimony
cannot constitute substantial eertte to support the ALJ’s decisithrat Plaintiff is not disabled.

The ALJ concluded that Plaintiff has severe impants of osteoarthig in her feet, hips,
right knee, and lower back, an eglad thyroid, and obesity. (Tr. 22Plaintiff first contends that
her diarrhea should also have been found a sewgrairment. At step two of the evaluation
process, the ALJ must consider the medical sgvefithe claimant’s impairments. 20 C.F.R. 8
404.1520(a)(4)(ii)). When considering the severitthefclaimant’s medical impairments, the ALJ
must determine whether the impairmentsnal or in combination, significantly limit the
claimant’s physical or mentability to do basic work skillsPhillips v. Barnhart 357 F.3d 1232,
1237 (11th Cir. 2004) (citing 20 C.F.R. § 404.1520(¢))this step of the sequential process, the
claimant bears the burden of praloét he or she suffers from aszeee impairment or combination
of impairments.Gibbs v. Barnhart156 F. App’'x 243, 246 (11th Cir. 2005).

If an ALJ errs in finding that a claimant’s additional impairments are non-severe, such error
is harmless when the ALJ finds that a claimant has a severe impaitdsatly v. Comm’r of Soc.
Sec, 382 F. App’x 823, 824-25 (11th Cir. 2010). Thisbecause the ALJ has determined that
step two of the analysis has been nmet proceeds in the diséity analysis. Id. (“Even if the ALJ

erred in not indicating whethehronic pain syndrome was a sevémpairment, the error was



harmless because the ALJ concluded that [clainfeatt]a severe impairment,” which is all that is
required at step two of the sequential analy3isgjgerson-Brown v. Comm’r of Soc. $S&3.2 F.
App’x 949, 951 (11th Cir. 2014) (*Accordingly, evessaiming that [claimant] is correct that her
additional impairments were ‘severe,’ the ALJxognition of that as fact would not, in any
way, have changed the step-two analysig] she cannot demonstrate error belovBi)rgin v.
Comm’r of Soc. Sex?20 F. App’x 901, 903 (11th Cir. 201'Even assuming the ALJ erred when
he concluded [claimant’s] edema, sleep apneagphasdity were not severe impairments, that error
was harmless because the ALJ considered allsoinfpairments in combinah at later steps in
the evaluation process.”).

The ALJ is, however, “required to considdl impairments, regardless of severity, in
conjunction with one r@other in performing thdatter stepsof the sequential evaluation.”
Tuggerson-Brown572 F. App’x at 951 (emphasis added)he ALJ’s failure to consider the
combination of a claimant’s ipairments requires reversaludson v. Heckler755 F.2d 781, 785
(11th Cir. 1985). As examples, an ALJ’s statements that he considered whether claimant’s
impairment or combination of impairments met ating or that he considered all symptoms in
determining the claimant's RFC are sufficiéitd demonstrate that the ALJ considered all
necessary evidenceTuggerson-Browns72 F. App’x at 951 (findinthe ALJ’s discussion of the
combined effects of claimant’s impairmentdfisient because the ALJ discussed the non-severe
impairments in the ALJ's assessment of claimant's RW@)eeler v. Heckler784 F.2d 1073,
1076 (11th Cir. 1986) (emphasisariginal) (quoting the ALJ andrding that it was “clear” that
the ALJ considered claimant’s impairments in combination because the ALJ stated that “based

upon a thorough consideration of allidence, the ALJ concludesathappellant is not suffering



from any impairmentor a combination of impairmentd sufficient severityto prevent him from
engaging in any substantial gainful activity™).

In this case, at step two tfe sequential evaluation presethe ALJ found that Plaintiff
had severe impairments of osteoarthritis, anrgaththyroid, and obesity. (Tr. 22.) Thus, the
ALJ found in Plaintiff's favor atstep two and proceeded tcetinext steps of the sequential
evaluation process to determine whether Afaintas disabled. Because the ALJ found that
Plaintiff had severe impairmendgsd thus proceeded beyond step,tany error in failing to find
that Plaintiff suffers from thadditional severe impairment of diarrhea was harmld2acker v.
Comm’r, Soc. Sec. Admih42 F. App’x 890, 892 (11th Cir. 2013).

Further, the ALJ considered Plaintiff's diarrhea in later steps of the sequential process.
First, at step three of the sequential processAktlegproperly considered atif Plaintiff’s relevant
impairments and found that Plaintiff did not hare“impairment or combination of impairments”
that met or equaled a Listing (Tr. 23), whichsigficient to show that the ALJ considered the
combined effect of Plaintiff’'s impairmentddutchinson v. Astrue408 F. App’x 324, 327 (11th
Cir. 2011);Jones v. Dep't of Health & Human Seng41 F.2d 1529, 1533 (11th Cir. 1991). Next,
the ALJ considered Plaintiff’'s diarrhea when evéh@Plaintiffs RFC. (T. 26.) Specifically,
the ALJ considered Plaintiff's tesony regarding her nedd use the restroodue to her diarrhea
and found this testimony unsupported by the medicakece. (Tr. 26.) Athe hearing, Plaintiff
testified that her stomach probleroause her to go to the bathroom two to three times per hour.
(Tr. 65.) The ALJ discreditettis testimony, howevebased on treatment notes from June 2013
in which Plaintiff reported expearncing diarrhea two to three timma week (Tr. 662), and July
2012 in which Plaintiff denied Wing diarrhea (Tr. 522). (Tr. 26.)Plaintiff argues that she

continued to report having episodes of diariingaeatment records i@ctober 2013 (Tr. 660—61)



and February 2014 (Tr. 655-59). (Dkt. 20 at 7.) ti® extent Plaintifargues that the Court
should re-weigh the evidence, tllsurt “may not decide the facsew, reweigh the evidence, or
substitute” its judgment for the ALJ'Bloodsworth 703 F.2d at 1239. Instead, when the ALJ’s
decision is supported by substantial evidence jabdre, the ALJ’s decision must not be disturbed
even if the evidence preponderates againgtlit.

Accordingly, because the ALJ found thatiRtiff has severe impairments, the ALJ’'s
determination that Plaintiff's diehea is non-severe, even if errons, was harmless. Further, the
ALJ sufficiently considered whether the combinatof Plaintiff's impaiments rendered Plaintiff
disabled because the ALJ considered all ofrfiféis impairments, severe and non-severe, during
latter steps of the sequential process. Accordifgintiff's contention thathe ALJ erred at step
two does not warrant reversal.

Next, Plaintiff argues that th&lJ erred by failing to includ®laintiff's need for restroom
breaks in the hypothetical the VE. (Dkt. 20 at 8.) Wheras here, the ALJ determines that a
claimant cannot perform past relevant wottte Commissioner must produce evidence that
claimant is able to do other jobs existingignificant numbers in the national economy given the
claimant’'s RFC, age, education, and woxberience. 20 C.F.R. § 404.1560(c). One method is
through the testimony of a VElones v. Apfel190 F.3d 1224, 1229 (11thrCiL999). “In order
for a VE's testimony to constitute substantial evidence, the ALJ must pose a hypothetical question
which comprises all of the claimant’s impairmentsd’

Importantly, however, the ALJ ot required to include firidgs in the hypothetical that
the ALJ had properly rejected as unsupportégrdwford v. Comm’r Of Soc. Se863 F.3d 1155,
1161 (11th Cir. 2004). Specifically, the ALJ newat include a claimant’s symptoms that are

unsupported by the medical recoddgram v. Comm’r of Soc. Sec. Admi06 F.3d 1253, 1270



(11th Cir. 2007) (holding that the ALJ did narr by excluding claimant’'s symptoms of fatigue,
insomnia, anxiety, and depression from the hygatakto the VE because these symptoms were
not supported by medical evidence and the evidamoeed they were alleated by medication).
Here, because the ALJ’s evalwatiof Plaintiff's testimony regandg her diarrhea is supported by
substantial evidence, the ALJ did not err byinotuding this limitation inhis hypothetical to the
VE. SeeCrawford 363 F.3d at 1161ngram, 496 F.3d at 1270. Therefore, Plaintiff's contention
that the ALJ’s hypothetical to the Mizas incomplete is unavailing.
CONCLUSION

Accordingly, after due considerati@and for the foregoing reasons, it is

ORDERED:

1. The decision of the CommissioneAEFIRMED .

2. The Clerk of Court is directed to enfiamal judgment in favor of the Commissioner

and close the case.

DONE andORDERED in Tampa, Florida, on June 25, 2017.
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