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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
RACHAEL TERRANOVA,
Plaintiff,
V. Case No: 8:16-cv-1291-T-JSS

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.
/

ORDER

Plaintiff, Rachael Terranovaseeks judicial review of #h denial of her claim for
Supplemental Security Income (“SSI”) pursuant to 42 U.S.C. 8§ 405(g) and 8§ 1383(c)(3). As the
Administrative Law Judge’s (“ALJ") decision wabased on substaritevidence and employed
proper legal standards, the decision is affirmed.

BACKGROUND

A. Procedural Background

Plaintiff filed an application for SSbn November 27, 2012(Tr. 14, 167-168.) The
Commissioner denied Plaintiff's claims bottlitially and upon reconsideration. (Tr. 75-80, 86—
90.) Plaintiff then requested an administratiearing. (Tr. 91-92.) Upon Plaintiff's request, the
ALJ held a hearing at which Piiff appeared and testified. (T31-49.) Following the hearing,
the ALJ issued an unfavorable decision findRigintiff not disabled and accordingly denied
Plaintiff's claims for benefits. (Tr. 11-26.)uBsequently, Plaintiff reqeéed review from the

Appeals Council, which the Appeals Council denie(Tr. 1-8.) Plaintf then timely filed a
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complaint with this Court. (Dkt. 1) The casenow ripe for review under 42 U.S.C. § 405(g) and
42 U.S.C. § 1383(c)(3).

B. Factual Background and the ALJ’s Decision

Plaintiff, who was born iMarch 1994, claimed disabilitgeginning on August 1, 2012.
(Tr. 142-150.) Plaintiff has a higithool education. (Tr. 24, 35Blaintiff has no past relevant
work experience. (Tr. 16, 38—-39, 171-173.) Plaiatiéged disability du¢o bipolar disorder,
depression, social phobia, anxietythasa, and allergies. (Tr. 171.)

In rendering the decision, the ALJ concludkdt Plaintiff had not performed substantial
gainful activity since November 27, 2012, the laggtion date. (Tr. &) After conducting a
hearing and reviewing the evidence of record Abé& determined that Plaintiff had the following
severe impairments: affective disorder, anxiegpdier, substance addictidisorder, and asthma.
(Tr. 16.) Notwithstanding the noted impairmenite ALJ determined that Plaintiff did not have
an impairment or combination of impairmentsttimet or medically eqled one of the listed
impairments in 20 C.F.R. Part 404, Subpart Ryeéxulix 1. (Tr. 16—-18.) The ALJ then concluded
that Plaintiff retained a residual functional capa¢iRFC”) to perform a fll range of work at all
exertional levels, but with the following non-exen# limitations: she must avoid concentrated
exposure to irritants, fumes, odadsists, and gases, and she cafopa unskilled sinple, routine,
repetitive tasks with only occasional contact wille public, co-workers,ra supervisors. (Tr.
18-23.) In formulating Plaintiff's RFC, the AL&sidered Plaintiff's subgtive complaints and
determined that, although theidence established the presence of underlying impairments that
reasonably could be expected to produce the symgalleged, Plaintiff's statements as to the

intensity, persistence, drimiting effects of her symptoms wenot fully credible. (Tr. 18-23.)



As noted, the ALJ determined that Plaintiff diot have any past releviawork. (Tr. 24.)
Given Plaintiff's background and RFC, the vocatiozgbert (“VE”) testified that Plaintiff could
perform other jobs existing isignificant numbers in the tianal economy, such as laundry
laborer, sweeper/cleaner, and mail clerk. @%.) Accordingly, bask on Plaintiff's age,
education, work experience, RFC, and thtineony of the VE, the ALJ found Plaintiff not

disabled. (Tr. 14-26.)

APPLICABLE STANDARDS

To be entitled to benefits, a claimant musdisabled, meaning that the claimant must be
unable to engage in any substantial gainfuivdgtby reason of any medically determinable
physical or mental impairment that can be expetdeésult in death or thdias lasted or can be
expected to last for a continugusriod of not less than twelweonths. 42 U.S.C. 88 423(d)(1)(A),
1382c(a)(3)(A). A “physical or mental impairmeig’an impairment that results from anatomical,
physiological, or psychological abnormalitiesathare demonstrabley medically acceptable
clinical and laboratory diagnts techniques. 42 U.S.C. 323(d)(3), 1382c(a)(3)(D).

The Social Security Administration (“Admstration”), in order to regularize the
adjudicative process, promulgated the detailed etigums currently in effect. These regulations
establish a “sequential evaluation process” tordetee whether a claimant is disabled. 20 C.F.R.
8 416.920. If an individual is found disabled at @oynt in the sequentiaéview, further inquiry
is unnecessary. 20 C.F.R. 8§416.920(a). Under tbeeps, the ALJ must determine, in sequence,
the following: (1) whether the claimant is currently engaged in substantial gainful activity; (2)
whether the claimant has a severe impairment, age that significantly limits the ability to
perform work-related functions; Y3vhether the severe impairmaneets or equals the medical

criteria of 20 C.F.R. Part 404, Subpart P, Apperidiand, (4) whether the claimant can perform
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her past relevant work. If tridaimant cannot perform the tasksjueed of her prior work, step
five of the evaluation requires the ALJ to decidthé claimant can do other work in the national
economy in view of the claimant’s age, edima and work experience20 C.F.R. § 416.920(a).
A claimant is entitled to benefits gnf unable to perform other worlBowen v. Yuckerd82 U.S.
137, 140-42 (1987); 20 C.F.R. § 416.920(q).

A determination by the Commissioner that a claitma not disabled must be upheld if it
is supported by substantial evidence and comports with applicable legal starfketiz.U.S.C.

8 405(g). Substantial evidence is “such relevamtience as a asonable mind rght accept as

adequate to suppoa conclusion.” Richardson v. Peraleg102 U.S. 389, 401 (1971) (quoting
Consol. Edison Co. v. NLRBO5 U.S. 197, 229 (1938Miles v. Chater84 F.3d 1397, 1400

(11th Cir. 1996). While the court reviews t@®@mmissioner’s decisiowith deference to the

factual findings, no such deferencegigen to the legal conclusion&eeton v. Dep't of Health &

Human Servs21 F.3d 1064, 1066 (11th Cir. 1994).

In reviewing the Commissioner@ecision, the court may ndecide the facts anew, re-
weigh the evidence, or substitute own judgment for that of the ALJ, even if it finds that the
evidence preponderates against the ALJ’s deciddmodsworth v. Heckle703 F.2d 1233, 1239
(11th Cir. 1983). The Commissiarefailure to apply the corred¢aw, or to give the reviewing
court sufficient reasoning for determining thatdreshe has conducted the proper legal analysis,
mandates reversaKeeton 21 F.3d at 1066. The scope of review is thus limited to determining
whether the findings of the Gomissioner are supported by subsi@ evidence ad whether the
correct legal standards were applied. 42 U.S.C. § 408{itpon v. Barnhart284 F.3d 1219, 1221

(11th Cir. 2002).



ANALYSIS

Plaintiff challenges the ALJ’'s decision on the grounds that the ALJ failed to treat the
opinion of Carl Fierstein, a licead mental health counselor,the opinion of an “other source”
within the meaning of the Administration’s regulatioiiBkt. 20 at 6.) Fathe reasons that follow,
this contention does naetarrant reversal.

The Administration uses “medical and athevidence to reach conclusions about an
individual's impairment(s) to make a disatyildetermination orekision.” SSR 06-03p, 2006 WL
2329939 (Aug. 9, 2006). Specifically, when making a decision concerning disability, the
Administration considers all of the availabledance, including “other evidence from medical
sources, including their opinions; statements leyitidividual and othergbout the impairment(s)
and how it affects the individual's functioningfenmation from other ‘non-medical sources’ and
decisions by other governmentaid nongovernmental agencies abwhether an individual is
disabled.” Id; 20 C.F.R. § 416.913 (discussisgurces of evidence).

A. AcceptableMedical Sources

While all evidence from medical sourcesamsidered, the regulations distinguish between
the opinion evidence provided by “acceptable m&dsources” and other sources. 20 C.F.R. §
416.92% (discussing evidence provided by accemabledical sources and other sources).
“Acceptable medical sources,” as defined by2B.R. 8§ 404.1502(a), include licensed physicians
and licensed or certified psychologists. Omplgysicians, psychologist or other acceptable
medical sources can provide medical opinia2@.C.F.R. § 404.1527(a)(1Medical opinions are
“statements from physicians and psychologistetber acceptable medicaburces that reflect

judgments about the nature and severity” ofdlagmant’s impairments, including the claimant’s

1 This section, as well as ZDF.R. § 404.1527, appliesc¢taims filed before March 22017, including Plaintiff's
claim.
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symptoms, diagnosis and prognosis, the claimantifiyato perform despite impairments, and the
claimant’s physical omental restrictionsWinschel v. Comm’r of Soc. Se&31 F.3d 1176, 1178—
79 (11th Cir. 2011) (internal quotation and citation omitted).

When assessing the medical evidence, the udt state with particularity the weight
afforded to medical opiniorsnd the reasons therefad. at 1179. In determining the weight to
afford a medical opinion, the ALJ considers éxamining and treatment relationship between the
claimant and doctor, the length of the treatnaamd the frequency of the examination, the nature
and extent of the treatment relationship, thepsugability and consistency of the evidence, the
specialization of the doctor, anther factors that tend to sugpor contradict the opiniorHearn
v. Comm’r of Soc. Sec. Admi619 Fed. App’x 892, 895 (11th Cir. 2015). The medical opinions
of a treating physician must bergn substantial oransiderable weight unless good cause is shown
to the contrary.Crawford v. Comm’r of Soc. Se863 F.3d 1155, 1159 (11th Cir. 200d¢e also
20 C.F.R. 8 404.1527(c)(2). Good cause exists wiewloctor’'s opinion is not bolstered by the
evidence, the evidence supported a contrary rijpdor the doctor’s opinion is conclusory or
inconsistent with his or her own medical recor#é¢inschel 631 F.3d at 1179.

B. Other Medical Sources of Evidence

Evidence to establish an impairment may dlegprovided by “medical sources who are
not acceptable medical sources.” 20 C.F.R.481827(f). “[M]ental health counselors. . . [are]
not ‘acceptable medical sourtasnder the regulationsFarnsworth v. Soc. Sec. Admi636 Fed.
App’x. 776, 783 (11th Cir. 2016)ifong 20 C.F.R. 88 404.1513(a), 416394)). Instead, mental
health counselors are considered other sources of evideanesworth 636 Fed. App’x. at 784;

see20 C.F.R. § 416.902.



Although ALJs are required taaosider the opinions of mentaéalth counselors as other
sources, ALJs are not required to give mentalthecounselors’ opinionsontrolling weight over
the opinions of acceptable medical sourddsat 784 (explaining, “[w]hile the ALJ was required
to consider the opinions of [twaental health counselors] asiet medical sources, the ALJ was
not required to give their opinions controllimgeight over the opinions of acceptable medical
sources, such as [the state consultingcipslogist who provided a medical opinion]3ee20
C.F.R. § 404.1527; SSR 06-03p, 2006 2829939, at *2, *6.

The regulations provide that the ALJ gensgralhould explain the weight given to other
sources or otherwise ensure thia discussion of the evidence in the decision allows a claimant
to follow the ALJ’s reasoning when the opinion nfewe an effect on the outcome of the case.
20 C.F.R. 8 416.927(f)(2). In considering other sources’ opinions, tjutat®ns allow ALJs
flexibility to tailor thecriteria normally applied to treating physicians to the facts of the specific
case. 20 C.F.R. 8 416.927(f)(1). The analysis tak to the length ofreatment, nature and
extent of treatment, the supportability and caesisy of treatment notespecialization, and other
relevant factorsSee, e.gFarnsworth 636 Fed. App’x. at 784 (exptang that the ALJ provided
sufficient reasons for discountirthe opinions of licensed mentagalth counselors as to the
severity of claimant’'s mental impairment€y,awford 363 F.3d at 1160 (per curiam) (explaining
that treating physician’s opinion mae discounted if it is n@ccompanied by objective medical
evidence or is wholly conclusory).

C. Discussion

The ALJ considered the evidence provided liognsed mental health counselor Carl
Fierstein and afforded the opiniditile weight. (Tr. 23.) Tk ALJ summarized Mr. Fierstein’s

opinion and concluded as follows:



Mr. Fierstein stated &hclaimant has episodes$ losing jobs, poor
communication with co-workers,opr abstinence, crying for no
reasons and inability to follow irrsictions. Mr. Fierstein added the
claimant was receiving treatment through August 13, 2012, but she
lost her insurance and she hhsen without her prescribed
medications Klonopin and Lamictal Mr. Fierstein noted the
claimant’s symptoms included ghosive mood, depression, sleep
disturbances and loss of appetitdr. Fierstein stated the claimant

is unable to support herself except with a part time job and part time
community college. Mr. Fierstein opined it was his “professional
opinion” that Social Security dibdity was appropriate to provide

the proper psychiatric care and psychotherapy to help the claimant
establish a responsible lifesty{Exhibit 4F). Although a LMHC is

not considered an acceptabledical source for opinion evidence,
his opinion is nevertheds considered as a lay statement and is given
little weight.

(Tr. 23.)

As an initial matter, Mr. Fierstein’s opinion tHfadcial Security disability was appropriate
to provide the proper psychiatric care and psyieerapy to help thelaimant establish a
responsible lifestyle (Tr. 396) is not an opinion éaditto deference. Opioms that a claimant is
disabled or unable to work “are not medicalropns . . . but are, gtead, opinions on issues
reserved to the Commissioner because theywdnanistrative findings that are dispositive of a
case; i.e., that would direct the determinatiodecision of disability.” 20 C.F.R. § 404.1527(d).
Such an opinion is not entitleéd “any special significance.ld. § 404.1527(d)(3)Penomme v.
Comm’r of Soc. Sec518 Fed. App’x 875, 877—78 (11th Cir. 2013).

Additionally, the ALJ considered Mr. Fierstés opinion and properlgoncluded that the
licensed mental health counselor is not an acceptable medical source for evidence. The ALJ noted
that he considered the opinion evidence in edanace with the requirements of 20 C.F.R. §
416.927 and SSRs 96-2p, 96-5p, 96-6p, and 06-03p. 9Ir. It is not clear from the ALJ's
decision, however, the reason for affording Mr. §iein’s opinion little weight. While the ALJ

considered the opinion, he did riekplain the weight given to opions from these other sources
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or otherwise ensure that thesdiission of the evidence in thetetenination or decision allows a
claimant . . . to follow the [ALJ's] reasoningihen such opinions may have an effect on the
outcome of the case.” 20 C.F.R. § 416.927(f)@&)rther, the ALJ deemeMdr. Fierstein’s opinion

a “lay statement” instead of health care provido is an other medical source of evidence as
provided in the regulations. (T23.) Nevertheless, to the extémat the ALJ committed an error,
the error is harmless if it did not affect the ALJ’s ultimate determinatario v. Heckler 721
F.2d 726, 728 (11th Cir. 1983).

From the records presented in support ofrflfis application for SSI, Plaintiff received
treatment from psychiatrist Dr. Mina Ozarin October 2006 through September 2009. (Tr. 265—
304.) Dr. Oza’s recordsstuss Plaintiff's history of suicad thoughts and hospitalization pursuant
to the Florida Mental Health AcSection 394.463 of the FloridaaBites (2006) (“Baker Act”) in
October 2006. (Tr. 298.) Aftélaintiff’'s hospitalization, she ceived treatment from Dr. Oza
and was diagnosed with atteti deficit hyperactivity disordermajor depressive disorder,
affective disorder, bipolar disorder, andhasa. (Tr. 280, 282, 287, 293, 295, 297, 303.) Dr. Oza
recommended therapy and prescribed méidicaincluding Lamictal, Remeron, Wellbutrin,
Prozac, and Adderall. (Tr. 265-304.) In 2006, Rifiiwas depressed, suffed from anxiety, and
was unable to concentrate. (Tr. 294-304.) Shehaldgoor recall, poor listening skills, and poor
organization abilities. (Tr. 298.) In 2007, Pl#incontinued to be depressed, was nervous and
unable to concentrate. (Tr.292-293.) She wadatgetful and fidgetybut her suicidal thoughts
were “much less” and “getting better.” (183, 284, 291.) In 2008, Plaintiff had no suicidal
thoughts, was not depressed, and her functionirgyexaellent. (Tr. 2IZ.) Similarly, in 2009,
Plaintiff's grades improved in school, her sotif@ and functioning were “ecellent,” and she had

no suicidal thoughts. (Tr. 265.)



Plaintiff received treatmentdm Dr. Neil Thierry at Northde Community Mental Health
Center ("NMHC”) from April 2011 througlSeptember 2012. (Tr. 362-388.) Dr. Thierry
diagnosed Plaintiff with bipolatisorder and social phobia. (Tr. 379-382.) Dr. Thierry prescribed
medications including Lamictaind Klonopin. (Tr. 381.) In 201PJaintiff had mood swings and
anxiety, but was “doing pretty Wevith regards to most sympteatology.” (Tr. 376, 379.) She
was not suicidal. (Tr. 370, 376, 379, 381, 386, 38Blaintiff was earning good grades and
attending high school. (Tr. 379.) Likewise2012, although Plaintifivas using marijuana and
had some anxiety, she stoppechgsdpiates, graduated high schaddtained her driver’s license,
and had a car. (Tr. 366, 368.) Plaintiffssdunctioning pretty well.” (Tr. 366.)

In connection with her applation for SSI, Plaintiff underwéma consultative psychological
examination in January 2013 which was performggsychologist Lawrence N. Pasman, Ph.D.
(Tr. 390-394.) Dr. Pasman diagnosed Plaintifthvbiopolar | disorder, generalized anxiety
disorder, cannabis abuse, and polysubstancendepee. (Tr. 394.) In his examination, Dr.
Pasman observed that Plaintiffigmearance was adequate, she wesnhtad, and fully alert. (Tr.
392.) Although her memory of recent events whghtly impaired, her remote memory and
computational skills were adequate. (Tr. 3931.BHer concentrationna motor behavior were
normal and she had no cognitive disturbances.393.) Dr. Pasman noted no functional deficits
in interpersonal functioning, concentration, pdesise, pace, or adaptation. (Tr. 394.) In
summary, Dr. Pasman concludedttflaintiff's prognosis appeared fair with Plaintiff resuming
psychiatric care. (Tr. 394.)

Plaintiff's record evidence also includes opims from state agency medical consultant
psychologists Michelle Butler, PsyD. and Ericeer, Ph.D. (Tr. 52—-60, 62—71The consultants

reviewed the evidence in tmecord and on January 9, 2013, Butler concluded Plaintiff had
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only mild restrictions in activite of daily living and scial functioning. (Tr. 56.) Dr. Butler
further opined that Plaintiff had only moderate difficulties in maintaining concentration,
persistence or pace and no repeated episodescofrmgpensation of extended duration. (Tr. 56.)
On March 6, 2013, Dr. Wiener silarly found that Plaintiff had n@evere restrictions in the
activities of dailyliving, social functioning, maintaining cgentration, persience or pace, and
that she had no repeated episodes of deensgtion of extended duration. (Tr. 66.)

The ALJ accurately summarized all of Plainsffecord evidence, including Mr. Fierstein’s
opinion. (Tr. 11-6.) The ALJ fully considerdde medical and other evidence concerning
Plaintiff's impairments and the Court findsaththe ALJ's determination is supported by
substantial, competent evidence. When thd'éldecision is supported by substantial evidence,
this Court “may not decide the facts anew, r@hehe evidence, or substitute [its] judgment” in
the place of the ALJ’s evefthe evidence preponderategainst the ALJ’s decisioiBloodsworth
703 F.2d at 123Dyer v. Barnhart 395 F.3d 1206, 1212 (11th Cir. 2005) (reversing the district
court because it “improperly reweighed the evidence and failed to give substantial deference to the
Commissioner’s decision”). Because the ALJ’s dieci shows that he considered and accurately
summarized Mr. Fierstein’s opinion and the record evidence as a whole, Plaintiff’'s contention does
not warrant reversal.

Plaintiff also argues that the ALJ erred biifig to order a consultative examination after
receiving Mr. Fierstein’spinion. (Dkt. 20.) In responsegtiCommissioner argues, and the Court
agrees, that the ALJ was not reqdite order a consultative examiizan where, as here, the record
contains sufficient evidence to support a dateation. (Dkt. 21 at 7.) Specifically, “a
consultative examination may be purchased where the evidence as a whole, both medical and

nonmedical, is not sufficient to sump a decision on [the claimang&gplication.]” (Dkt. 21 at 7).

-11 -



See20 C.F.R. § 416.91%olon v. Colvin 660 Fed. App’x 867 (11th Cir. 2016). Examinations
may also be issued to resolve any evidentiggrepancy contained the medical recorsee20
C.F.R. 8 404.1519a(b). Ultimately, however, the issuance of a consultative examination is within
the discretion of the ALJ. 20 C.F.R. § 404.1512(b)(2).

As explained herein, the ALJ reviewed and considered all the evidence of record. In
support of his conclusion, the ALJ cited the meldieaords of both treatgqhphysicians Dr. Mina
Oza and Dr. Neil Thierry, the state agency cdtamts’ psychological ealuations, as well as
personal testimony from Plaintiff and her fathemong other evidence. (Tr. 54, 56). The ALJ
also considered and assessed Mr. Fierst@pisiion as a non-acceptable medical source, fully
developed the record, and provided substaeti@entiary support by citing record evidenSee,
e.g, Winschel 631 F.3d at 1178; (Tr. 21-25). Thus, while Plaintiff suffered from severe
impairments, the record includes substard@hpetent evidence supporting the ALJ’s decision
and any error committed is harmless as it did not affect the ALJ’s ultimate determin&éen.
Diorio, 721 F.2d at 728.

CONCLUSION
Accordingly, after due considerati@and for the foregoing reasons, it is
ORDERED:

1. The decision of the CommissionelAEFIRMED
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2. The Clerk of Court is directed to enfiamal judgment in favor of the Commissioner
and close the case.

DONE andORDERED in Tampa, Florida, on August 31, 2017.

( '.{.ﬂ.-._.-» f \_Af‘a..r_ £ n&
I_*- JUEIE 5. SHEED
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:
Counsel of Record
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