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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
ASHLEY KOZEL,
Plaintiff,
V. Case No: 8:1&v-1384T-36 TGW
INGA KOZEL, 212 WEST 18 LLC,
3601 SETAI LLC and GOKANA
TRUST,

ImpleadeDefendants.
/

ORDER

This cause comes befailee Court upon the Plaintiff's Motion to Remand to
State Divorce Court (Docl3) (“Motion to Remand”), filed on June 8, 2016
Impleader Defendantinga Kozels Amended Notice of RemovgDoc. 22)
Plaintiff's Motion to Remand to State Divorce Court Directed to the “Amended
Notice of Removal” and Incorporatédemorandum of Law (“Second Motion to
Remand”) (Doc24), Defendantnga Kozels Motion for Leave to Amend June 1,
2016 Notice of Removal (Doc. 38nd Plaintiff's Opposition to Inga Kozel’s
Motion for Leave to Amend June 1, 2016 Notice of Removal (Doc. 38)

In the motions to remand, Plaintifirgues the following: (1) Defendant’s
notices of emovalareprocedurally deficient and otherwise insufficient to establish

jurisdiction; (2) the Court should abstain from hearing the dssmause the

Dockets.Justia.com


https://dockets.justia.com/docket/florida/flmdce/8:2016cv01384/324314/
https://docs.justia.com/cases/federal/district-courts/florida/flmdce/8:2016cv01384/324314/46/
https://dockets.justia.com/

supplementary proceeding is not removable, and comity and judicial ecémaoony
remand (3) the removal is untimgl (4) Defendant waived her right to remove by
actively participating in the state coproceedings Plaintiff further argues thdhe
Court shouldprohibit further amendment to the Notice of Remaaadl grant her
attorney’s fees The Court, having reewed the pleadirgpnd otherwise being fully
advised of the mises grants leave to the Defendant to amaedJune 1, 2016
Notice of Removal. However, the Couwtncludes thatemandto state court is
appropriate inthis case on the followinggrounds untimeliness, waiver, and
insufficient allegations regarding the citizenship of the parties
|. Background

Plaintiff Ashley Kozel received a final judgment in the amount of $34 million
dollars from her former husband, Todd Kozel, whom she divorced in 20th2 in
case styleKozel v. KozelCase No. 168976, in the Circuit Court of the Twelfth
Judicial Circuit in and for Sarasota County, Florida (“State Court Action”). Hfainti
accused her former husband of hiding various assets by transferring money to his
current wife,Inga Koze) (the “Defendant”)andto various entitiesincluding 212
West 18, LLC, 3601 Setai, LLC, and the Gokana Trust.

On or about November 24, 2015, Plaintiff filed a Motion Proceedings
Supplementarynd/or to Implead Third Parties and for Other Relief (“Motion for

Proceeding’) pursuant to Florida Statut&$6.29in the State Court ActiorDoc.



13, Ex.4. On January 13, 2016, Plaintiff filed an Amendvdtion for Proceedings
Supplementary and/or to Implead Third Parties and for Other Relief (“Amended
Motion for Proceedingf) alleging that her former husbamddefraudulent transfers
to the Defedant.Id., Ex. 5 Plaintiff alleged in both motions th&tefendantwas
assisting Todd Kozel in defraudingrhas a judgment creditandreceived “[r]eal
property in Lithuania worth millions of dollars; $1.5 million in jewelry from Graff's
in New York; over $1 million in jewelry and personal effects from other vendors;
[and cash] in excess of $1 million...Id., Ex. 4, 5. Plaintiff furtherdemandedn
both motionghat “[a]ll transfers tdefendanshould be set aside as vaid intio
and/or a money judgment should bdesad against her...along with ‘further
injunctive relief and/or the appointment afexeiver: Id. The state court enteraah
orderon the motions (“Order of Impleadgion January 15, 2016d., Ex. 6. The
Order of Impleademade Defendant a party to the State Court Action as an
impleader defendant, “subject to any lawful defenses [she] may raise by way of
motion or responsive pleading’.ld. It further stated that “[flollowing the service
of the order and motion to implead, the impleader defendants shall have twenty (20)
days to respond to the allegations in the former wife’s motiampéead|[.].” Id.

On February 8, 2016, Plaintiff servBéfendantvith theOrder of Impleader
along withits accompanyingnotionsby mail in London pursuant to the Hague

ConventionSee id Ex. 7.0n February 16, 201&efendantiled a motion to quash



service id., Ex. 8,which was setfor hearing on March 30, 2016eeid., Ex. 9.0n
March 14, 2016, she filed a motion to strikd,, Ex. 30. On March 23, 2016,
Defendantwas personally served in New Yorgeeid., Ex. 10.0n the same day,
Plaintiff responded to the motion to quash and filed a cross motion for contempt
alleging in part that the former husband transferred over $1 million dollars to
Defendantld., Ex. 19. Thestate court entered tiparties stipulated order denying
the motia to quashand reserveglirisdiction regarding sanctionkl., Ex. 13. On
April 12, 2016 Defendanfiled a motion to dismiss for lack of personal jurisdiction.
Id., Ex. 15.0n April 26, 2016, she filed requests for admissions, and the next day a
motionfor a case management ordel, Ex. 16, 17.

On April 27, 2016, Plaintiff filed a motion to comdaéfendant’s deposition
thatrequested sanctioagainstDefendantnoting thathe Defendanteceived over
$1 million in fraudulently transferrezhsh Id., Ex. 18 On May 3, 2016, the Plaintiff
filed a motion for contempt again§iefendant Id., Ex. 19. Shortly thereafter,
Defendant retained new counsel, and on Jufie 2016 she removed the
supplementary proceeding of t8&ate Court Action to federal court

lIl. Legal Standard

Removal jurisdiction is construed narrowly with all doubts resolved in favor
of remand.See Univ. of S. Ala. v. Am. Tobacca,d®8 F.3d 405, 411 (11th Cir.

1999);Pacheco de Perez v. AT & T Cth39 F.3d 1368, 1373 (11th Cir998). “A



removing defendant bears the burden of proving proper federal jurisdiction.”
Leonard v. Enter. Rent a Ca279 F.3d 967, 972 (11th Cir. 2002) (citiglliams
v. Best Buy C9 269 F.3d 1316, 13320 (11th Cir. 2001)). In assessing whether
removal was proper, the district court considers “only the limited universe of
evidence available when the motion to remand is filee., the notice of removal
and accompanying documeiptand] if that evidence is insufficient to establish that
removal was proper or that jurisdiction was present, neither the defendants nor the
court may speculate in an attempt to make up for the notice's faillngsery v.
Ala. Power Cqg 483 F.3d 1184, 12185 (11th Cir.2007),cert. denied 553 U.S.
1080, 128 S.Ct. 2877, 171 L.Ed.212 (2008).

Where the alleged basis for federal jurisdiction is diversity under § 1332, as it
Is in this case, the removing defendant has the burden of demonstrating (1) complete
diversity of citizenship and (2) an amount in controversy greater than $75&€0.
28 U.S.C. § 1332(a). The parties do not dispute that the amount in controversy
exceeds $75,000. Rather, the issue is whether Defendant has established that
complete diversity of citizenship exists.

lll.  Discussion

a. Amendment to Notice of Removal
At the outset, the Got addresseBefendant amendments to her Notice of

Removal‘Defective allegations of jurisdiction may be amended, upon terms, in the



trial or appellate courts.” 28 U.S.C. § 1653. “[L]eave to amend shoufdebly
granted when necessary to cure a failure to allege jurisdiction propddyd-Pour
v. Georgiana Cmty. Hosp., In&24 F.2d 901, 903 n. 1 (11th Cl984) See also
Corporate Mgmt. Advisors, Inc. v. Artien Complexus, 1861 F.3d 1294, 1297
(11th Cir.2009) (If a party fails tospecifically allege citizenship in their notice of
removal, the district court should allow that party ‘to cure the omission,” as
authorized by § 1653 Cruz v. Lowe's Home Centers, Indlo. 809CV-1030T-
30MAP, 2009 WL 2180489, at *3 (M.D. Fla. July,2D09) (“The Court agrees that
Lowerypermits Defendant to amend its otherwise defective Notice of Removal upon
receipt of Plaintiff's Motion to Remand.”).

Although Defendantlid not seek leave of coygtior to filing herAmended
Notice of Removain response t®laintiff's Motion to Remand, she has since filed
a Motion for Leave to Amend, and Plaintiff responded with a Second Motion to
Remandand opposition to the motion to amen@iven thecase law permitting
amendment to notices of removal and @wut’s ultimateholding thatDefendant
has not established that this court has subject matter jurisdiction, the Plaintiff will
suffer no prejudice. Therefore, tidourt grantsDefendans Motion for Leave to
AmendtheJune 1, 2016 Notice of Remoyahd will consider it accordingly in its

analysis



b. Supplementay Proceedings unde856.29, Fla. Stat.

Generally, he Eleventh Circuit has held that a judgment creditor's
supplementary proceeding in Florida state court to void a judgment debtor's
allegedly fraudulent conveyances to sfaneess a “civil action” (asdescribedn
28 U.S.C. § 1441(apubject to removal to federal district couldcksorPlatts v.

Gen. Elec. Capital Corp 727 F.3d 1127 (11th Cir. 2013nh JacksonrPlatts the
court reasoned that the supplementary proceeuirthat case sought to impose
liability against new parties that had never been suddeiunderlyingaction and
basedliability on a new substantive legal theory fsAudulent conveyancdéd. at
11341135.But see Nat'l Mar. Servs., Inc. v. Stradl@6 F.3d 783, 788 (11th Cir.
2015) (clarifyingJacksonrPlatts by stating that noall supplementary proceedings
are new actions imposing new liabilities on third parties, sihatcase involved
recoveringone aset transferred to a third party as opposed to seeking the entire
judgment against new parties.) The Court concludes that this casailer to
JacksonPlatts. All of the parties are new to the action and the Plaintiff is seeking to
enforce the entire figment against them based on alleged fraudulent transfers.

Plaintiff also makes various arguments regarding judicial economy, comity,
ard abstention that the Court nesat address at this time. The Court notes tthat
case appearzrticularly contentious, addefendantemoved the case just prior to

a ruing on several pending motions. Howevgiven the insufficient allegations
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regarding citizenship of the parties, the Court sees no neetistassthose
argumentsat this time
c. Timeliness

Under § 1441(a), a defendant may remove to federal district court any civil
action brought in state court that could have originally been filed in federal court. 28
U.S.C. § 1441(a). The defendant has 30 days to file a notice of removat after i
receives or is served with the initial pleading. 28 U.S.C. § 1349(B). A
defendant's time to remove is triggered by service of the summons and complaint,
or receipt of the complaint through service or otherwise, and not by receig of th
complaint “unattended by any formal servicdiurphy Bros. v. Michetti Pipe
Stringing, Inc, 526 U.S. 344, 3448, 119 S.Ct. 1322, 1325, 143 L.Ed.2d 448
(1999). Further, if the case as stated in the initial pleading is not removable, a
defendant may file a notice of removal within “30 days after receipt by the defendant,
through service or otherwise, of a copy of an amended pleading, motion, order or
other paper from which it may first be ascertained that the case is one which is or
has become removable.” 28 U.S.CL&16 (b)(3).

For purposes of supplementary proceedings pursugri@®9the document
that impleads the third party into the case and requires that party to answer the claims
of the judgment creditor is the “initial pleadingseeJacksorPlatts 727 F3d at

1130 (noting that the defendant timely removed the action when defendant’s Notice



of Removal was filed on December 30, 2010, and Defendant alleged in the Notice
of Removal that it was filed “within thirty days of receipt by GECC of the Motion

to Implead and the Order.%In cases involving writs of garnishment, which like a
supplementary proceeding seeks recovery of funds from a third party to satisfy the
judgment in the underlying action, caaiitave found that thevrit of garnishment

was the “initial pleading” because it set forth the claim of relief upon wihieh
action is based and triggers liabiliee e.g. Hamptons at Metrowest Condo. Ass'n,
Inc. v. Nationwide Prop. & Cas. Ins. CdNo. 6:15CV-7530ORL-22, 2015 WL
5021684, &*3 (M.D. Fla.Aug. 24, 2015).

Plaintiff argues that Defendant’s removal is untimely because it occurred
more than thirty days after she was served with the Order of Impleader and its
accompanying motion®efendantwas initially servedoy mail with the Order of
Impleade and the accompanying motiorfSheresponded with a motion to quash
service.Defendantwvas then personally served with the same documents on March
23, 2016 Defendantargues that th@rder of Impleadeand accompanying motions
did not trigger removal bease she could not yet ascertaumether the claim

satisfied thgurisdictional threshold required for removal. Insteaefendanargues

! The facts pertaining to the removal periodacksonrPlattsare set forth in the underlying opinion
and court dockeSee JackseRlatts v. Trans Health Mgmt., IndNo. 8:16CV-2937-T-33TGW,
2011 WL 1985796 (M.D. Fla. May 23, 201Dn reconsideration, sub nordacksonrPlatts v.
Trans Health Mgmt., IncNo. 8:10CV-2937-T33TGW, 2011 WL 4345315 (M.D. Fla. Sept. 16,
2011,JacksonrPlatts v. Trans Health Mgmt., IndNo. 8:10€V-2937-T-33TGW Doc. 1.
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she is entitled to removal under 8§ 1446(h)&)erelies on thévlay 3, 2016 Motion
for Contempt as the “other paper” which alerted her of her ability to remove. The
Court disagrees.

TheOrder of Impleader and accompanying motions clearlyiiamount in
controversy in the millions, far exceeding the jurisdictional threshdlde
documents madeéclear that Plaintiff sought, among other relief, a money judgment
againstDefendanfor the fraudulent transfers. Further, the May 3, 2016 Motion for
Contempt does not contain aradditional information regarding amount in
controversy or citizenship of the parti&eid., Ex. 19.The Defendanargueghat
the motiort clarified’ that Plaintiffsought monetary damages against Defendant and
that “the value of the claim whether equitable or monetary was above the
jurisdictional limit.” Doc. 36.However, the motiofior contemptmerelyreiterated
Plaintiff’s prior claims.

Therefore the Court concludes that thariginal service orDefendantf the
Order of Impleadeand the accompanying motioas February 8, 201@riggered
the thirty day period for removabee DCLiquidators, LLC v. Warehouse Equip.
Specialists, LLC66 F. Supp. 3d 1138 (N.D. Ill. 2014) (in granting motion to remand,
court held that the denial of defendants’ motion to quash service prior to removal

was bnding on them in federal coyrE&ven if theCourtstarted the thirty day period
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onMarch 23, 2016~vhen Defendantias personally serveitjs clear thaDefendant
filed her initial Notice of Removal in an untimely manner.
d. Waiver

Plaintiff argues thatDefendantwaived her right to remove by actively
participating in thesupplementary proceeding in state colxtfendantfiled four
motions in statecourt prior to removing to this court. This issue“ommonly
referred to as litigating on the meritand i effectively waives the defendant's right
to remove a state court action to federal cotiSefzadeh v. Nelson, Mullins, Riley
& Scarborough, LLP365 F.3d 1244, 1246 (11th Cir. 2004). The Eleventh Circuit
noted:

A state court defendant may lose or waivertgst to remove a case to

a federal court by taking some substantial offensive or defensiga act

in the state court action indicating a willingness to litigate in that

tribunal before filing a notice of removal with the federal court ...

[w]aiver will not occur, however, when the defendant's participation in

the state action has not been substantial or was didtatidd rules of

that court....

YusefzadelB65 F.3d at 1246 (quotirigiB Charles A. Wrightetal., Federal
Practice & Procedure§ 3721 4th ed. 203)). The court’'s determination that a
defendant waived its right to remove based on active participation is made on a case
by-case basidd.

Two factors that may guide the court's determination of whether a dafenda

has waived the right to remove a case to federal court are: “1) whether the actions

11



taken by thdd]efendants in the state court were for the purpose of preserving the
status quo, or did they manifest an intent to litigate on the merits in state aburt an
2) whether the removal can blearacterized as an appeal from an adverse judgment
of the state court.Fain v. Biltmore Sec., Inc166 F.R.D. 39, 441 (M.D. Ala.
1996)

In Yusefzadehthe Eleventh Circuit reversed a district cousi® sponte
remand, finding that théefendant'single act of filing a motion to dismiss state
court prior to removadlid not result in a waiver of its right to remove to federal
court. 365 F.3d atl246-1247. The Court reasoned that it could not find that the
defendant “took substantial offensived®fensive actionms state court” by filing a
responsive brief in state court and then seeking removal to federal court where the
defendant “did not schedule a hearing on [its] motions to dismiss prior to seeking
removal and the state court had not ruled[ihe] motions to dismiss prior to
[defendant] removing the caseld. at 1247. Under those circumstances, the
Eleventh Circuit found that a defendant had not waived its right to remove the action
to federal courtld.

In this case, Defendant waited to file her Notice of Removal in this Court until
after shefiled a motion to quash service, set it for hearing, and received an order

denying the motion, which reserved jurisdiction to decide whethampmse

12



sanctionsagainst her. Further, she served discovery, and filed a motion for a case
management ordend a motion to strike.

Additionally, the state court entered an orderMay 9, 2016 which was
adverse to Todd KozelndDefendant. The state cowtiated among other things,
that the “evidence establied that there have been concentrated efforts by [Todd
Kozel] and his business attorneys to weave a sophisticated international scheme to
hide his assets.Doc. 13 Ex. . It further stated “that the evidence is clear that
[Todd Kozel]is not broke, that the [financial] affidavit contained material omissions
and/or misrepresentatipfi’ and as tdefendanthat “[Todd Kozel] and his Florida
and Swiss attorneys [] manufactured a falsified lease for the New York apartme
for Inga Kozelto sign in October of 2@ after copies of leases were requested in
discovery.”ld.

Defendantargues thatall of her litigation took place prior to the case
becoming removable, and thereforenaoof it could act as a waiver. She further
argues thathallengng personal and subject matter jurisdiction in state court does
not act as a waiver; and her actions to defend herself “are not antithetical to-federal
state court comity.” Doc. 3@sthe Court already noted, the case became removable
upon service of thé@rder of Impleader on February 8, 20Ikherefore, the

Defendant engaged in substantial litigation prior to removal.

13



Defendant’'s motion talismissand motion to quashon their ownmay not
have constitutel waiver, particularly if theywere time sensitive SeePhillips v.
Manufacturers Trust Co101 F.2d 723 (9th Cir. 1939) (Defendant corporation did
not waive right to removal of cause from court of state, of which it was not resident,
to federal court, by filing motion in state court to quash service of summons on it.)
But removaldoes not waive any defses.See Kiro v. Moorg229 F.R.D. 228, 231
(D.N.M. 2005)(“Moreover, removing an action from state to federal court does not
waive a defendant's defense of lack of process or lack of service of process”).
Therefore, a removing defendant need not necessarily litigate several issues in the
state court prior to remov#d retain its defenses

The Court concludes that the amount of litigation conducteDdfgndant
after being served with th©rder of Impleaderand accompanying motions
combined with the adverse ruling on her motion to quash, and the statemaelets
by the state courh its May 9, 20160rder regarding her participation in fraudulent
transfers and manufacturing of evidemacesufficientto showthatshe “test[ed] the
waters in state court and, finding the temperature not to [her] liking, beatta swif
retreat to federal court.”See Daniels v. Am. Serv. Grp., Inc No.
805CV1392T30TBM, 2005 WL 2614667, at *2 (M.D. Fla. Oct. 14, 2005) (quoting
Estate of Krasnow v. Texaco, In¢73 FSupp. 806 (E.DvVa.1991). See als®ank

of New York Mellon v. United StateNo. 615CV15070RL37GJK, 2016 WL

14



3000889, at *3 n.2 (M.D. Fla. May 25, 201@)..jurisdictional forum selection
gamesmanship is unwelcorf)e.Therefore, the Courtoncludeshat Defendant’s
litigation in state courns sufficient toconstitute a waiver by participation.

e. Diversity of Citizenship and Amount in Controversy

The parties do not dispute the amount in controverewever, Plaintif
argues that the citizenships of the Defendants are unclear, and thereforenfelt
the threshold showing for removal. The Court agrees.

It is undisputed that Plaintiff is a citizen of Floridaefendantasserts the
following in the Amended Notice oRemoval regarding citizenship of the
Defendant®

b. Citizenship of Implead Defendalmga Kozel Impleader Defendant

Inga Kozelis not a citizen of the State of Florida, and at all relevant

times has been, a citizen of the Republic of Lithuania.

c. Citizenship of Implead Defendant The Gokana Trust

(“Gokana”). Gokangs nota citizen of Florida. Gokana is a trust settled

under the laws of the Island of Jersey, administered by Emeralp Trust

Limited, the Original Trustee, a limited compamonganized under

the laws of Ireland, doing business at 21 Priory Hall, Stillorgan,

Co Dublin, Ireland.

d. Citizenship of Implead Defendant 3601 Setai LESefai”). Setai

Is not a citizen of Florida. Although Setai is a Florida limlialility

company, the citizenshipf Setai is based upon the citizenship of its
members. The sole member of Setai is Deepdene Ltd., which is a

2 Plaintiff argues that thiermer husband is a party to the supplementary proceedings and therefore
his citizenships at issueThe Court disagree§eeJacksorPlatts v. Gen. Elec. Capital Corp

727 F.3d at 1134135 (discussingemovablesupplementary proceedisgs suitdnvolving new
parties under a new theorylability).
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foreign corporation incorporated under the laws of St. Vincent and the
Grenadines.

e. Citizenship of Impleadefendant 212 West 18 LLC (“212 West").

212 West is not a citizen of Florida. 212 West is a New York limited

liability company, whose sole member is Capella Investments, Inc., a

Belize corporation. Capella Investments, Inc. is owned by Cristos

Georgiou, aitizen of Cypress.

Doc. 22.

Plaintiff argues that all of the allegations do not meet theatled ‘double
designation” requirement which requirése removing defendarto assertthe
defendantstitizenship at the time of the initial filingf the action and at the time of
removal. Further, Plaintiff argues tHaeéfendandid not state her domicile, and the
trust and limited liabilit)companiegrovide insufficient information regarding their
membershipandprincipal placs of business.

For Defendantto assert diversity regarding the thregtity defendantsshe
must have identified whether the entity is incorporated or unincorporated. If it is to
be treated as a corporation, she must allege “every State and foreign state by which
it has ben incorporated and [ ]Jthe State or foreign state where it has its principal
place of business ...” § 1332(c)(1). If the entity is to be treated as an unincorporated
entity, she had to allege the citizenships of each of its men#esRolling Greens
XHP, L.P. v. Comcast SCH Holdings, L.LLGA74 F.3d 1020 (11th Cir. 2004)

(holding that like a limited partnership, a limited liability company is a citizen of any

state of which a member of the company is a citizdoyvever, a court should not
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“assume| ] that [a foreign state] has business entities that enjoy corporate status as
the United States understands it[,]” as “not even the United Kingdom has a business
form that is exactly equal to that of a corporatiohite Pearl Inversiones S.A.
(Uruguay) v. Cemsa, Inc.647 F.3d 684, 686 (7th Cir. 2011).

To the extent that Defendant asserts that the Defendants are “not citizens of
Florida,” and that the alleged citizenships existed at “all relevant tinthese
allegations are insufficient. A defendant musdtidctly and affirmativey allege
citizenship.See Toms v. Country Quality Meats, Jr&l0 F.2d 313, 316 (5th Cir.
1980).See also D.B. Zwirn Special Opportunities Fund, L.P. v. Mehr664 F.3d
124, 126 (1st Cir. 2011) (quotiri@ameron v. Hodged427 U.S. 322, 3245, 8 S.Ct.

1154, 32 L.Ed. 132 (1888)) (explaining that an allegation that a partyot$ &n
citizen of a particular state is not sufficient tdabéish diversity jurisdiction);
Tomasini v. Stryker Corp. of MichigaNp. 0960 344-ClV, 2009 WL 595932, at
*1 (S.D. Fla. Mar. 6, 2009) (“[T]he facts showing the existence of jurisdiction must
be affirmatively alleged.”).

I. Inga Kozel

Defendantasserts that she & citizen of Lithuania andiot a permanent
resident, but is present in the Unit8thtes on a tourist visa. Therefore 28 U.S.C.
1332(a), which deems permanent resident aliens citizens of the state in which they

are domiciled is inapplicable. She does not therefore appear to be a citizen of Florida.
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ii. The Gokana Trust

Defendant listshe name ofGokana Trust'sole trusteavhich is insufficient
to establish diversity. The Eleventh Circuit recently held #hatistee constitutes
the real party in interest and can “sue in [its] own right, without regard to the
citizenship of the trust befiearies.” Wells Fargo Bank, N.A. v. Mitchell's Park,
LLC, 615 F.App’x 561, 563 (11th Cir2015)(citingNavarro Sav. Ass'n v. Le#46
U.S. 458, 100 S.C1.779, 178384, 64 L.Ed.2d 425 (1980) (“a trustee is a real party
to the controversy for purposes of diversity jurisdiction when he possesses certain
customary powers to hold, manage, and dispose of assets for the benefit of others.”)).
However, the “mereesignation of an entity as a trust rather than an unincorporated
association is not controlling for purposes of determining diversity of citizenship.”
Bearse v. Main St. Investmer220 F. Supp. 2d 1338, 1344 (M.D. Fla. 2002) (citing
Xaros v. U.S. Fidelity and Guaranty Compa®20 F.2d 1176, 1181 (11th Cir.
1987)).See also Americold Realty Trust v. Conagra Foods, 86 S. Ct. 1012,
1016, 194 L. Ed. 2d 71 (201L&oncluding that for purposes of diversity jurisdiction,
real estate investment trust's members determisettizenship and € members
included its shareholders).

In Wells Fargo BanlandNavarrg, the trustee was the Plaintiff bging the
action, and the court had to decide whether the trustee was the real party in interest

that could bmg the claim on behalf of the trust. ¢ontrastwhen cases involved
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trusts as removing defendants, tkkeventh Circuithas held that the trust's
citizenship was determined by the citizenship of all of its memBerse.g. Carden
v. Arkoma Assoc494U.S. 185, 195 (1990Riley v. Merrill Lynch, Pierce, Fenner,
& Smith, Inc, 292 F.3d 1334, 1339 (11th C2002),abrogated on other grounds by
Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Dald7 U.S. 71, 89 (2006) (noting
that “the citizenship of trust fund members is determinative of the existence of
diversity of citizenship” and treating a business trust “as a citizen of each state in
which one of its shareholders is a citizen”) (internal quotations and citations
omitted) See also Fuzzell v. DRC Emergency Servs., L NO. 2:14CV-2202
WMA, 2015 WL 412889, at *4 (N.D. Ala. Jan. 30, 2015) (holding thatety
naming the trustees for dmsity purposes is insufficientfirst Mut. Grp., LP v.
Melton No. 6:14CV-17580RL-41, 2015 WL 892369, at *4 (M. Fla. Mar. 2,
2015) ¢eviewing Carden Navarro, andRiley and notingthat the requirement to
name all of the beneficiaries of the trust has a narrow excepiimre the trustee is
aplaintiff, bringing the action as the real party in intejest

The Supeme Court recently noted that the “confusion regarding the
citizenship of a trust is understandable and widely shared[,]” and clarified that the
Navarrorule coexists with the rule that “when an artificial entity is sued in its name,
it takes the citizenship of each of its membe#fsriericold Realty Trustl36 S. Ct.

at 1016.
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To the extent thatlentifyingthe trusteis citizenships sufficient,in thiscase
it is a “limited company. As anunincorporated entity, Defendant must have listed
all of its members, and the citizenship of those members, which she failed to do.
Therefore, the Court concludes that Defendant has not sufficiently alleged Gokana
Trust’s citizenship> See Azzo v. Jetro Rest. Depot, LPG@11 WL 1357557, at *2 n.
2 (M.D. Fla. Apr. 11, 2011) (in pleading the citizenships of the mesmljeach
member's citizenship must [a]lsde properly alleged, be it an individual,
corporation, LLC, opther entity”).

li. 3601 Setai, LLC and 212 West, LLC
As for 3601 Setai, LLC and 212 &, LLC, Defendantdoes not list their

principal placs of business. Additionally, the citizenship remains unclear since the
members of these limited liabilitpompaniesare foreign corporate entitiesThe
Court has no information to determinghether tiese foreign entities should be
treated as a limited liability company a corporationSee Keshock v. Metabowerke
GMBH, No. CIV.A. 1500345N, 2015 WL 4458858, at *4 (S.D. Ala. July 21, 2015)
(requiring amendment to notice of removal to clarify foreign entity’s status as

corporation or otherwise to determine standard for proper diversity determ)natio

3 To the extent that Defendant argulatta business trust is subject to different rules than other
kinds of trusts for diversity purposes, the Court is not persuaded that Defendant has dedonstr
sufficient cause to distinguish them in this c&ee Emeralthvestors Trust v. Gaunt Parsippany
Partners 492 F. 3d 192, 202 n. 1&r{l Cir. 2007) (expressing “unwillingness to distinguish
between business trusts and express trusts for citizenship purposes.”).
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Therefore, the Defendant has not met her burden to estdiesisity of citizenship
of all of the parties, and this case is due to be remanded.

IV.  No Further Amendment Permitted

Untimeliness is a defect that the Defendant cannot cure with amen®weent.
William v. Litton Loan Servicing, LR2:10cv-951-WKW, 2011 WL521624, at *7
(M.D. Fla. Feb. 15, 2011})urther,the Court considered theerits ofDefendant
Amended Mtice of Removahlnd itdid not cure the defects in the original. Thus,
remand is requiredee Trutie v. Republic Nat. Distrib. Co., LLX8 F. Supp. 2d
1350, 1350 (S.D. Fla. 2010) (notirtgat remand was required aftegfendants
amended notice of removal was insufficient to establish the court'digiras).

V. Attorney’s Fees

“Absent unusual circumstances, courts may award atterfess under 28
U.S.C. § 1447(c) only where the removing party lacked an objectively reasonable
basis for seeking removalMartin v. Franklin Capital Corp 546 U.S. 132, 141,
126 S.Ct. 704, 163 L.Ed.2d 547 (2005). Givendta¢usof case law in the Elenth
Circuit dealing with removal of supplementaproceedings,and theapparent
confusion regarding thatizenship of trust$or diversity purposeas recognized by
the U.S. Supreme Couthe Court cannot conclude thiie Defendantacked an
objectivdy reasonable basis for seeking removal. Thus, the Court denies Plaintiff's

request for attorney's fees and costs.
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Accordingly, it iSORDERED AND ADJUDGED:

1. Plaintiff's Motion to Remantb State Divorce Cou(Doc. 13)and Motion
to Remand to State Divorce Court Directed to the “Amended Notice of
Removal” and Incorporated Memorandum of Law (D& are
GRANTED in part.

2. ImpleadDefendant Motion for Leave to Amend June 1, 2016 Notice of
Removal (Doc. 35) iISRANTED.

3. This case is remanded to thevelfth Judicial Circuit in and forSarasota
County, Florida

4. The Clerk is directed to send a certified copy of this Order to the Clerk of
Court forthe Twelfth Judicial Circuit in and for Sarasota Countigrkela.

5. The Clerkis further directed to terminate all pending motions and
deadlines and CLOSE this case.

DONE AND ORDERED in Tampa, Florida on August 2016.

Charlene Edwards Honeywell 'I
United States District Judge

COPIES TO:
COUNSEL OFRECORD ANDPARTIES
Clerk of Court forthe Twelfth Judicial Circuit in and for Sarasota County, Florida
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