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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

MEDICAL & CHIROPRACTIC CLINIC,

INC.,

Plaintiff,
V. Case No: 8:1&v-1477-T-36TBM
DAVID M. OPPENHEIM and BOCK LAW
FIRM, LLC,

Defendants.

/
ORDER

This matteicomes before the Cowrponthe Plaintiffs AmendedViotion for aTemporary
Restraining Ordér and Preliminary Injunctimn (Doc. 5). In the motionPlaintiff seeksto
preliminarily enjoin the Defendants, and any other personentity acthg in concert or
participation with any othe Defendants, frommepresenting any entity in a matter, settlement, or
case alleging classide allegations substantially relateddm-Q Automobiles, Inc. v. Buccaneers
Limited Partnership 8:13<v-1592-TAEP (Doc. 5). Defendants oppose the issuance of a
preliminary injunction (Doc. 32) The urt held anevidentiaryhearing @ the motionfor
preliminary injunctioron July 18, 2016, at which Michele Zakrzewski, Michael C. Addison, Esq.,
David M. Oppenheim, Esq., and Phillf. Bock, Esq., testified. (Do&1). The Court, having
consideredhe testimony at the hearing, oral argumentsptrées’ submissionsnd being fully

advised in the premises, will naenythe motionfor a preliminary injunction

! The Court has already denied the Temporary Restraining Order (Doc. 41).
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BACKGROUND

In 2009, thdaw firms of Anderson &Wancaand Addison & Howard beganvestigating
potential Telephonic Consumer Protection Act (“TCPAJplations involving theTampa Bay
BuccaneergDoc. 2 at 19). In 2013, Gi@ Automobiles, Inc.(“Cin-Q”), filed a putative class
action lawsuit against the Buccanefer allegedviolations ofthe TCPA (Cin-Q Automobiles, Inc.

v. Buccaneers Limited Partnershi®:13cv-1592-TAEP) (“Federal Action”)(Id. at 10) On

Januay 3, 2014, CirQ and Medial & ChiropracticClinic (“Medical & Chiropractic”) filed a
second amended complaint whidhter alia, added Medical & Chiropractic as a putative class
representative of the Federal Actifid. at§12). Medicalk Chiropractichas an interest ibeing

named the class representative and obtaining class certifi¢ticat 14). Since 2013Cin-Q,

Medical & Chiropracticand their attorneys have vigorously litigated gatticipated in fact
discovery depositions, class discovery, and exdetovery (d. at{15). They have briefedtross

motions for summary judgment, motions for interlocutory appeal, and various othensflati).

On February 12 and August 31, 2015, day long mediation sessions were conducted without a
settlement being reachéd. at 128, 31, 37).

Defendant David MOppenheim was employed as an attorney Anderson &Warca
when he Federal Action was file@d. atY17). Mr. Oppenheim’s work focused on mediation and
settlement negiations of the Federal Action. In thi®le, he had access twledical &
Chiropractic’s overallsettlement strategyld. at 1 23, 24). Mr. Oppenheim was the primary
representative for the plaintiffa the Federal Action connection with those mediationsl.(at
123). He also prepared andmitted the mediation statements in preparafiorthe mediation

sessiongld.). On April 8, 2016, Mr. Oppenheimesigned from th&nderson &Wancalaw firm

2 Mr. Oppenheim is not a licensed attorney in the State of Florida (Doc. 56 at 156).
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(Id. at 18). On April 11, Mr. Oppenheim began working for the Baok Firm?3 (Id. at{50; Doc.
32-1 at 1 6).

On May 6,2016,the BockLaw FHrm, on behalf of Technology Training Associates, Inc.
filed a similarclass actionin the Circuit Court of the Thirteenth Judicial Circuit in and for
Hillsborough County, Floridaagainst the Buccaneers Limited Partnerghdpat §57). Shortly
thereafter Medical & Chiropractic’sattorneysfiled a Motion to Intervenein the Technology
Training ation (d. at §75) On May 18, Technology Trainingssociatesfiled a voluntary
dismissal of thecion (d. at 182).

On June 1, 2016, Medic& Chiropracticfiled the instant actiorand a Motion for a
Temporary Restraining Ordén the Circuit Court of the Thirteenth Judicial Circuit in and for
Hillsborough County, Florida, agaings former attorneyDavid M. Oppenheim, and his new law
firm, theBock Law Firm, LLC ThereafterDefendant Bock Law Firmemoved the action to this
court(Docs. 1, 4). On June 18/edical & Chiropractic filed the instant motion for a preliminary
injunction (Doc. 5).

On June 202016,the Bock Law Firm fileda secondlechnolay Training Associates
action settled the suit and filedinter alia, a motion for preliminary approval @lass action
settlement whichs pending See Technology Trainingssociates, Inc. v. Buccaneers Limited

Partnership 8:16¢v-1622-TAEP; Doc. 1, 18.

3 Defendant Bock Law Firm, LLC, d/b/a Bock, Hatch, Lewis & Oppenheim, IS «@gistered
with the llinois Secretary of State as “Bock Law Firm, LLC” (Doc. 2 at § 5).

4 Defendant Oppenheim consented to the removal (Doc. 4). After the parties submitted
responses to the Court’s inquiry regarding jurisdiction, the Court determinedtiadt it
jurisdiction over the case (Doc. 39).



Il. LEGAL STANDARD

Rule 65 of the Federal Rules of Civil Procedure egog the entry of a preliminary
injunction. “The purpose of a preliminary injunction isgreseve the positions of the parties as
best we can until a trial on the mentay be held.”Bloedorn v. Grubg631 F.3d 1218, 1229 (11th
Cir. 2011). “The grant or denial of a preliminary injunction is a decision within thestimerof
the district court.” Carillon Importers, Ltd. v. Frank Pesce Intern. Group L2 F.3d 1125,
1126 (11th Cir. 1997). Moreovehd entry of a preliminary injunction fgshe exception rather
than the rw.” Siegelv. LePore 234 F.3d 1163, 1I79 (11th Cir. 2000)citation omitted). In
considering a request for a preliminary injunction, the Court may rely on heartatyataahat
may not be admissible to support an order of permanent injunctive relief “if thenewide
‘appropriate given the character and obyess of the injunctive proceeding l’evi Strauss & Co.
v. Sunrise Int'l Trading Inc51 F.3d 982, 985 (11th Cir. 1995)(citatiomitted).

A party seeking entry ofa preliminary injunction must establighat (1) it has a
substantial likelihood of sicess on the meési; (2)irreparable injury will be suffered unless the
injunction issues; (3) the threatened injury to the amboutweighs whatever damage the proposed
injunction may cause the opposing party; and (4) if issued, the injunction would advérse to
the public interest. Forsyth Cty. v. U.S. Army Corps of BEng633 F.3d 1032, 1039 (11th Cir.
2011)(citation omitted); M.D. Fla. R. 4.05(b)(4)A preliminary injunction is an extraordinary
and drastic remedy not to be granted unless themaelearly establishes the burden of persuasion
as to the four requisites ACLU of Fla., Inc. v. MiamiDade Cty. Sch. Bd557 F.3d 1177, 1198
(11th Cir. 2009)(citation omitted). Moreover, “the movant clearly carries the burgensefasion
as to thefour prerequisites.”Church v. City of Huntsville30 F.3d 1332, 1342 (11th Ck994)

(citation omitted).



1. DISCUSSION
Plaintiff bringstwo claims in this litigationone count obreach of fiduciary duty against
David M. Oppenheim and the Bock Law Firm, and one couaidifig and abetting a breach of
fiduciary duty against the Bock Law Firm, Mr. Oppenheim’s new firm.
A. Success on the Merits
The first factorto be established a substantial likelihood cducceson the merits is
generally the most important in obtaining a preliminary injuncti®aeSchiavo ex rel. Schindler
v. Schiavp357 F. Supp 2d 1378, 1383 (M.D. Fla. 2005). “A substantial likelihood of success on
the merits requires a showing of only likely or probable, rather than certainssritde
1. Breach of Fiduciary Duty
To establish ateach of fiduciary duty, a plaintiff must protleee elements: (1) existence
of a fiduciaryduty; (2) a breach of that duty; and (3) that such breach wasdkienpte cause of
plaintiff's damages.See Gracey v. Eake837 So.2d 348, 353 (Fla. 2002).
I. Mr. Oppenheinis Fiduciary Duty
Medical & Chiropractic contends that Mr. Oppenheim oweliiciary® and
ethical dutiesincluding the duty to refrain froselfdealing, the duty of loyalty, the duty to not
take unfair advantage and to act in the best interest of the other party, and the datgde dis
material facts FurthermorePlaintiff contends that the Floridadufilinois versions of th&ules
of Professional Conduct set forth additional duties owed by Mr. Oppenheim to his formeér clie

Medical & Chiropractic The Florida Rules of Professional Conduct 4-1.9taedllinois® Rules

> Maksym v. Loesgl937 F.2d 1237, 1241 (7th Cir. 1991)otitg that “a lawyer is a fiduciary of
his client and that a fiduciary is presumptively barred fromdediling at the expense of the
person to whom he stands in a fidargi relationship).

® lllinois Rule of Professional Conduct 1.7 “is generally implicated when counsgirissenting
one client in a lawsuit against another individual who is also the counsel’s clientetwattus,
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of Professional Conduct Rule 1.9 impose three requirements on attorneys who switch firms.

They are as follows:

A lawyer who has formerly represented a client in a matter must not afterwards

(a) represent another person in the same or a substantially related matierhinhat
person’s interests are materially adversthinterests of the former client unless
the former client gives informed consent

(b) use information relating to the representation to the disadvantage of ther form
client except as these rules would permit or require with respect to a clientror whe
the nformation has become generally known; or

(c) reveal information relating to the representation except as these rulespsouitl
or require with respect to a client.

“Matters are ‘substantially related’ for purposes of this rule if they invtihee same
transaction or legal dispute...” Comment to Fla. Bar Reg R. 4“L&wyers owe confidentiality
obligations to former clients, and thus information acquired by the lawyer in the amfurse
representing a client may not subsequently be used by the lawyerdisakvantage of the client
without the former client’s consenfla. Bar Reg R.-4..9. According to the Plaintiff,d overcome
any conflict of interest, Mr. Oppenheim was required to obtain informed consentdobnelesnt,
“confirmed in writing or ckarly stated on the record at a hearing.” Fla. Bar RegliR..laintiff
further contends that such duties were imputed to the Bock Law Firm.

Here, the parties do not dispute tlatorneys owe a fiduciary duty to their clients
However, the duty of class counsel or potential clabsye all is to the class members as a
whole—as opposed to any particular named plainféeKincade v. General Tire & Rubber Co.
635 F.2d 501, 508 (5th Cir. 198hpblding that the “client” in a class action includasmerous

unnamed class members and the class attorney must act in the best intdhestdass as a

whole.). The duty owed to class clients differs significantly from the duty owed individual

counsel is, in effect, on both sisl of the lawsuit.”In re Comm’r of Banks & Real Estaté64
N.E.2d 66, 98 (lll. App. Ct. 2001).



representation caseseeParker v. Andersqgn667 F.2d 1204, 1211 (5th Cir. 1981), cert. denied,
459 U.S. 828 (1982)6ting that the compelling obligation of class counsel in class action litigation
is to the group which makes up the class iambt dependent on the special desire of the named
plaintiffs.). Thus, Mr. Oppenheim had a fiduciary duty to the entire class, including the Plaintiff,
when heworked for Anderson & WancaHowever, his duty was not “dependent on the splecia
desire of the named plaintifand/or individual plaintiffsSee Parker667 F.2d 1211 Given the
foregoing, Plaintiff is likely to establish the existence of a fiduciary duty to the class.
guestionable whethé&tlaintiff is likely to establisithe existence of a special fiduciary dutythe
Plaintiff, different from the fidaiary duty to all of the class members.

il Breach of Fiduciary Duty

Assumingarguendahat Plaintiff can establish a breaafa fiduciary dutythe Court will
consider whether Plaintiff could likely establish the second element, a brehahadtly. Plaintiff
contends that Mr. Oppenheim breadlhis fiduciary duty when he usurped Plaintiff's pios as
a class representativapandoned his former chie for a competing clienand attempted to
negotiate a settlement cutting Medical & Chiropracticajuhe transaction.

To supportthese contentions Plaintiff citesthe following case: The Florida Bar v.
Adorng 60 So. 3d 1016 (Fla. 201¢holding thata threeyear suspension was warranted dor
attorney whose misconduct included negotiating a seviéion dollar settlement on behalf of
seven named plaintiffsvhile abandoning thousands of putative class members and obtaining
nondisclosure agreement with named plaintiffs for which the only logical reason cdddirg
thefacts of settlement seet from putative class membergpung v. Achenbauch36 So. 3d 575
(Fla. 2014){inding a violation of Rule 4.9 and 41.7 where attorneys for a class attempted to

bring suit against the foundatipastablished by the class settlement, while their éorolients



were members of the board of thatindation); andasztal v. City of Miami971 So. 2d 803 (Fla.
3rd DCA 2007) (findingabreach of fiduciary duty angacating thesettlement thaincluded only
the named plaintiffs and abandorted remainingclassmembers.

For purposes of determining whether preliminary injunctive relief isaméed, the Court
notes thathereappears to b@o “materially adverse” interest among the parti@he record
reveals that various parties are representingaheegotential class of plaintiffs against the same
defendant, namely the BuccareeAsfurther evidence that there is no adverse interest among the
parties, the Coumotesthat Anderson & Wanca'’s recently filethotion seek$o consolidate the
Cin-Q and echnology Training Associatestions, and to be namedlgad interim class counsel.
SeeDoc. 236; 8:1%v-1592-TAEP; 8:16cv-1622AEP. The Complaint alleges that Mr.
Oppenheim worked at the Anderson\V8anca firm representing a potential class of plaintiffs
against the Buccaneers. He then joined the Bock Firm, which firm repréisersame class of
plaintiffs against the Buccaneers. The plaintiffs all share the comménfgestablishing that the
Bucaneers violated the Telephone Consumer Protection Act. It cannot be said thadrdsts
of Plaintiff and the Technology plaintiffs are materially adverse. Here@penheim and the
Bock Firm are not on both sides of the lawsuit.

In addition,Plaintiff's allegationsregarding the actions taken by Mr. Oppenheim and the
Bock Law Firm are belied by the testimonySpecifically, Mr. Oppenheim testified that he did
not participate in the filing of the second Technology Training Associateg\()Ection and was
not consulted on the matter prior to the Bock Law Firm filing ssé#eDoc. 56 at 147148

(Oppenheim). Moreover, Mr. Oppenheim was unaware of the filing of the TTénaattil he



received an electronic filing receidtom Hillsborough County State Court on May 6, 208&e
Doc. 56 at 151 (Oppenheim). Thereafter, Mr. Oppenheim was scfesfiédm the case and
prohibited from receiving revenue and/or bonuses derived from the litig&emid. at 151
(Oppenheim); 175, 179, 180 (Bock)ndeal, Mr. Bock confirmed that Mr. Oppenheim was not
consulted and was screened off to make sure “nobody could claim there waskstiuggery.”
See ldat 172 (Bock).

Further, the cases that Plaintiff citéslorng YoungandMasztal,areinapplicable In the
case at handhereis no evidence that Mr. Oppenheiand/or his new law firm, breaetia duty
owed individudly to Medical & Chiropractior abandordthe chss. Neither Mr. Oppenheim nor
the Bock Law Firm are pursuing relief for the class thatiaterially adverse” to the interests of
their fellow class membsgr As suchPlaintiff is not likely to establish the second elementhef
breachof fiduciary dutyclaim againstMr. Oppenheim and his new law firm.

iii. Damages due to Breach

Even thoughPlaintiff is not likely to establish the second element, the Courtstilll
examine whethePlaintiffs damages warrant the issuanaf a preliminary injunctionPlaintiff
contends thaif Mr. Oppenheim’sbreaches of fiduciary duty are permitted to continueyill
suffersignficant damages including loss fotturefinancialincentive Further,Plaintiff points out
that it has already been forced to inaagiditionalfees and cosassociated with filing multiple
motions to preserve itaterest

In generalPlaintiff's contentiorregardinguturefinancial harms too speculative to merit

the issuance of a preliminary injunction. “[A] mere threatened monetamyinyhich can be

"It is unclear if the email was sent directly from the state court or the Bock itaws fnternal
email system.
8 Defendant contends thiscreening conftted attorneys” complies with the lllinois law.
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addressed in damages, is insufficient to establishirégarable injury essential to the issuance of

a preliminary injunction.” Diamond Power Intern., Inc. v. Clyde Bergemame., 370 F. Supp.

2d 1339, 138(N.D. Ga. 2005) (quotinGorbin v. Corbin429 F. Supp. 276, 282 (N.D. Ga. 1977)).
“Generally, tle purpose of an incentive award is to compensate class representativeg fibwveor

on behalf of the class, to make up for financial or reputational risk undertaken in bringing the
action, andsometimes, to recognize their willingness to act as a praatey general.Palmer

v. Dynamic Recovery Sols., LL&15CV-59-ORL-40KRS, 2016 WL 2348704, at *8 (M.D. Fla.
May 4, 2016)citation omitted).

In fact, manyclass plaintiffs share an interest in recoveifingncial incentiveon their
claims agaist the Buccaneers regitess of who represents them. As subkré is little doubt
thatfinancialincentivesand attorney fees are granted in many class actiases, buttheyare
not guaranteed.Moreover,to the extent Plaintiff hasicurred fees/cost theyare the type of
damages thatan be remedied #w. Plaintiff has not shown a likelihood of prevailing tire
third element of itdbreach of fiduciary duty claim against Mr. Oppenheim and his new law firm.

2. Aiding and Abetting a Breach of Duty

To establish that the Bock Law Firm aided and abetted Mr. Oppenheim’s breach of
fiduciary duty, Medical & Chiropractic has to establish the following fdements: “(1) a
fiduciary duty on the part of the primary wrongdoer; (2) a breach of this fidudiamy (3)
knowledge of the breach by the alleged aider and abettor; and (4) the aiderteont$ sl stantial
assistance or encouragement of the wrongdoiAgueriFirst Bank v. Bomai757 F. Supp. 1365,
1380 (S.D. Fla. 1991). NotwitlestdingPlaintiff's failure to establish a likelihood of success on
the meritswith regard tothe breach of fiduciary duty claim, the Court will consider whether

Plaintiff could likely establisttheaiding and abettingf thebreach of fiduciary duty clairagainst

10



the Bock Law Firm. Because the Court has already addrelesedntsone and twabove, only
the Bock Law Firm’s knowledge and substantial assistanaecoueagement are addressed below
i. Knowledge

Plaintiff contends that the Bock Law Firm knew and/or should have known that a conflict
of interestexisted Indeed, Plaintiff argues that the Bock Law Firm was informed of such conflict
after the filing of the first TTA action and whdadge Anderserefused to conduct mediation
due to the potential conflict.

As previously notedthe Bock Law Firm’s actions were not adverse to the PlainBfe
supraA.l.i-ii. As such, Plaintiff is not likely to establish the third elemenhetider and abettor
claim.

il. Substantial Assistance/Encouragement

Plaintiff also contends that the Bock Law Firm helped Mr. Oppenheim breadtidumfy
duty by hiring him, filing the TTA actions, and proceeding with representation adedvsedical
& Chiropractic, Mr. Oppenheim’s former client.

As previously noted, the actions of Mr. OppenheimtiiedBock Firm were not materially
adverseto the interests of Plaintiff and did not breach a fiduciary duty. Thhs, aider and
abettor’s substantial assistance or encoumage of the wrongdoing” prong has not been nsate
discussiorsupraSection A.1.ii. Therefore Plaintiff has failed to establisnlikelihood of success
on the meritsvith regardto theaider and abettor claim

Having found that Plaintiff has not shown a substantial likelihood of success on the merits
the Court need not address the remaining prerequisites for the issuance of aromjudee
Church v. City of Huntsville30 F.3d 1332, 1& (11th Cir. 1994)(sating that the remaining

prerequisites fopreliminary injunctive relief need not be addressed because the Plaifedftta
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establish a substantial likelihood of success on the nm)eriievertheless, the Court finds that the
remaining elements of the preliminary injunction analysis do not weigh in favasoihg a
preliminary injunction.
B. Irreparable harm

The second element of the preliminary injunction analysis requires the marigggshow
that irreparable harm will result if an injunction is not issugdeChurch,30 F.3dat1337. “The
basis of injunctive relief in the federal courts has always been irrepaeabieand inadequacy of
legal remedies.”"Sampson v. Murray15 U.S. 61, 88 (1974):A showing of irreparable injury
is the sie qua non of injunctive relief.”"Siegel 234 F.3dat 117§citation omitted). “E:cause
injunctions regulate future conduct, a party has standing to seek injunctive relief onlpd#rthe
alleges, and ultimately proves, a real and immesdiate opposed to a merely conjectural or
hypothetical—threat offuture injury.” Church,30 F.3dat 1337(citing City of Los Angeles v.
Lyons,461 U.S. 95, 1021983)(emphasis in original))in other words, “the asserted irreparable
injury must be neither remote nor speculative, but actual and immirigegél 234 F.3d at
1176(citation omitted).

Furthermore,”[tjo demonstrate irreparable harm, a plaintiff must show that it has no
adequate remedy at law, meaning that its injury cannot be undone through moeratdies.”
Morris Comm. Corp. v. PGA Toumc., 117 F.Supp.2d 1322, 1330 (M.DFla. 2000)¢iting
Cunningham v. Adam$§08 F.2d 815, 821 (11th Cil987). “The possibility that adequate
compensatory or other corrective relief will be available at a later date, in thargrdourse of
litigation, weighs heavily agash a claim of irreparable harm."Sampson415 U.S.at 9D.

“Significantly, even if [a plaintiff] establish[es] a likelihood of succeaghe merits, the absence

12



of a substantial likelihood of irreparable injury would, standing@&lonake preliminary injunctive
relief improper: Siege) 234 F.3d at 1176.

In the instant cas®laintiff alleges thaMr. Oppenheim anthe Bock Law Firm’scontinued
represerdtion ofother class members,ifij of competing class actiormdbr negotiéing class
wide settlementestablishesrreparablenarm. In support of #secontentionsPlaintiff cites to
the following casesVargas v. Vargas771 So. 2d 594 (Fla.r&@ DCA 2000ffinding that a
temporary injunction was warranted where siséstablishedinter alia, thattheir brotherswere
attempting to dissipate prope)tyMaritrans v. Pepper602 A.2d 1277 (Pa. 1992)(upholding a
preliminary injunction where the client sued its former law firm in connection viith'sf
representation of clres whose interests allegedgnflictedwith those of plaintiff).

In addition, Plaintiffargueshat it will suffer “irreparable harm” by a reverse auction
support of this contentiof®laintiff cites to the following caseReynolds v. Beneficifational
Bank 288 F.3d 277 (7th Cir. 2002¢{ersing and remanding the case due to “reverse auction,” the
practice whereby the defendant in a series of class actions picks the mestuaéfflass lawyers
to negotiate a settlement withe hope that thdistrict court will approve a weak settlement that
will preclude other claims against the defendavttich renderedthe settlement unfair)n re
Checking Account Overdraft Litig859 F. Supp. 2d 1313 (S.D. Fla. 2018)¢eing defendant
from settling acompeting latefiled class actionciting the court’s power to enjoin under thé
Writs Act); In re Am. Online Sph®Off Accounts Litig.2005 WL 5747463at*5 (C.D. Cal. May
9, 2005ffinding an injunction “necessary to aid in its jurisdiction” because the lllinais sourt
settlement proceeding threagetthe federal court’s ability to decide the cabigsztal v. City of
Miami, 971 So. 2d 803 (Flar@ DCA 2007{finding a breach of fiduciary dutandvacating the

settlement thanhcluded onlythe naned plaintiffsandabandonetheremainingclassmembers.
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Here,Plaintiff hasnot demonstrated threat of irreparable harnfrirst, the cases cited by
the Plaintiff are either inapplicable and/or distinguishadeliscussed below.Vargasis not
factually similarbecausdghe court found that absent an injunction, the plaintiff would have no
remedy in law. Maritrans is alsonot fadually similarbecausehe lawyers were found to be on
both sides of the litigation, thus them’s representdon of the new clientgonflictedwith those
of plaintiff. Reynoldsis not factually similarbecause the dispute arodaring a settlement
proceeding. Herghe Court does not have jurisdiction over the settlement proceedings@irthe
Q and TTA actionsChedingis neither factually nor legally simildrecausgin the instant case
there is nodispute involvingthe “first-filed” rule. American Onlineis not factually similar
becausgin the instant case, there is not a state aas¢ currently pending and/any concerns
implicating the first-filed” rule. Masztalis not factually similabecause the dispute arah#&ing
a settlement proceeding. Hetlee Court does not have jurisdiction over the settlement proceeding
in the CirQ and TTA actions.

SecondPlaintiff's contention regarding “reverse auction” can be remedied in the grdina
course of litigation, specifically, in the approval process of the settleineleed, any concerns
regarding, inter alia, the settlement tes, reverse auction, becoming class counsel, class
certification and incentive awards can all be addressed during the settleoteeiding.

Third, Plaintiff’'s contention involvingts “future” inablity to participate in strategief®r
the lawsuitcanbe alleviated bydther corrective relief.available at a later date Sampson415
U.S. at 90. For instance, Plaintiff could file a motion to becoread counsel as otherasls
members have already don&he fact that Plaintiff mayave an alternative correctivemedy
“weighs heavily against a claim of irreparable harrtd” Accordingly, Plaintiff has failed to

establisithe threat of irreparable harm.
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C. Balancing of Harm
In balancing the harm the issuance of an injunction may dausgher party, “the harm
considered by the district court is necessarily confined to that which migit iocthe interval
between ruling on the preliminary injunction and trial on the meritiited States v. Lambert
695 F.2d 536, 540 (11th Cir. 1983). Here, Plaintiff has not shown irreparable injury, and thus it
has not shown that the threatened injury outweighs the harm an injunction malpefarstants.
See discussiosupraSectionll.B. As such, the balance of equiti@sighs against the entof an
injunction.
D. The Public Interest
And finally, Plaintiff alleges that greliminary injunction would serve the public interest by
enforcing the ethical and fiduciary duties of a lawyer to his client, anddggding Plaintiff and
the putative lassmemberdrom the threat of a k@rse auction.Here,issuance of an injunction
would not serve the public interesihce no materially adverse interest exist among the pésées
discussiorsupraSection Il.A.1.1ii.) andother corrective relief wilbe available. in the ordirary
course of litigatiorf. Sampson415 U.S. at 90.
Conclusion
Based upon the evidence presented, Plaintiff has not met its burden of proving that it is
entitled toa preliminary injunctionTherefore,its Motion for aPreliminary Injunction will be
DENIED.
Accordingly, for the reasons stated above, it is he@RIPERED:
1. Plaintiffs AmendedMotion for a Temporary Restraining Oed and Injunctive

Relief (Doc. 9 seeking a preliminary injunctias DENIED .
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DONE AND ORDERED in Tampa, Florida on October 19, 2016.

A

M & [ 1 )
{_.J Ao e € .f',i ) aad_a }'--‘1—-' N A XV -
Charlene Edwards Honeywell
United States District Judge

Copies to:
Counsel of Record and Unrepresented Parties, if any
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