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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

TECHNOLOGY TRAINING
ASSOCIATES INC., et al,
Plaintiffs,
V. Case No8:16cv-1622-TAEP
BUCCANEERS LIMITEDPARTNERSHIR

Defendant.
/

ORDER

Once again, the Court confronts the issue of the propriety of the preliminary approval
of the settlement of the class claims in this matRnocedurally, however, the landscape has
changed. Following reversal and remand of the Court’s prior Order denying thenMuoti
Intervene, the Intervenors, Gin-Q Plaintiffs, now appear in this action. By the instant motion,
Cin-Q Plaintiffs seek a ruling by this Court decertifying the settlement class, vadhgn
preliminary approval order, and striking the class allegations (Doc. 131)h MBaintiffs
Technology Training Associates, Inc. and Larry E. Schwanke, D.C. d/b/a Backsicc8
Family Chiropractic (collectively, TTA Plaintiffs’) and Defendant Buccaneers Limited
Partnership (“BLP”) respond in opposition (Docs. £4148). For the reasons detailed below,
Cin-Q Plaintiffs’ Renewed Motion to Decertify Settlement Class, Vacate Prelimingyyo&al
Order, and Strike Class Allegations (Doc. 131grsnted

l. Background

A. Cin-Q Action
In June 2013Cin-Q Automobiles, Inc. €in-Q”) initiated an action against BLP,

alleging that BLP sent unsolicited advertisements via facsimile teQdm violation of the
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TCPA and its implementing regulationsSee CirQ Automobiles, Inc. v. Buccaneers Ltd.
P’ship, et al, Case No. 8:1-8v-1592-TAEP (M.D. Fla. filed June 18, 2013)in-Q Actiori)

(Doc. 1). The faxed advertisements pertained to Tampa Bay Buccaneers ticketsran

D

allegedly sent by or on behalf of BLP in 2009 and 2010. In January 2014, the Court allowe
Cin-Q to file a Second Ammeled Class Action Complaint addimgedical & Chiropractic
Clinic, Inc. ( M&C") as another named plaintiff and putative class represenfatilectively,
“Cin-Q Plaintiffs”). Cin-Q Action (Doc. 68). The Second Amended Class Action Complaint
in theCin-Q Actiondefined the putative class adldws:

All persons from July 1, 2009, to present who were sent facsimile advertisements

offering group tickets or individual game tickets for the Tampa Bay Bucsanee

games and which did not display the opt out language required by 47 C.F.R.

64.1200.

SeeCin-Q Action (Doc. 37, Ex. 1, #25).

During the proceedings in tl@&n-Q Action the parties engaged in extensive discovery,

motion practice, and mediation conferences, with no resolution, over the course gétrsee
On March 25, 2016, after surviving BLP’s motions to dismiss and for summary juddgiment,
Q Plaintiffs filed their Motion for Class CertificatiorCin-Q Action (Doc. 207). BLP received
extensions to file its response to the Motion for Class Certification, during wiecpatties
continued to leave settlement discussions open. BLP then moved, on April 18, 2016, for
settlement conference before the Court or a designee as the parties had reanpedsanin
their other settlement efforts, whi€in-Q Plaintiffs opposed.Cin-Q Action (Docs. 215 &
219). Indeed, on May 2, 2016, at the requesTiofQ Plaintiffs, the mediator declared an
impasse.Cin-Q Action (Doc. 218).

BLP never filed a response @n-Q Plaintiffs’ Motion for Class Certificatin. Instead,

on May 12, 2016, BLP filed a Notice of Pendency of Related Action indicating thistedre

action was filed in the Circuit Court of the 13th Judicial Circuit in and for Hilslgin County,




Florida, captioned echnology Training Associatdac. v. Buccaneers Limited Partnership, et
al., Case No. 1&A-004333(Fla. Cir. Ct.)(filed May 6, 2016).Cin-Q Action (Doc. 222).
B. Technology Training | Action

Namely, dter the settlement discussions in thi@-Q Actionreached an impasse, and
while the motion for class certification was still pending in @e-Q Action TTA Plaintiffs
contacted BLP regarding pursuit of the same class claims on behalf of thpispoked class
at issue in theCin-Q Action Subsequently, on May 6, 2016TA Plaintiffs initiated the
aforementioned@ction against BLP in the Circuit Court of the 13th Judicial Circuit in and for
Hillsborough County, Florida, alleging violations of the TCB#behalf of the same class as
the Cin-Q Actionandregarding the same facsimile advertiseme&se Technology Training
Assocs., Inc. v. Buccaneers Ltd. P’shHiyo. 16CA-4333 (Fla. Cir. Ct.) (filed May 6, 2016)
(“Technology Training | Actidih (Doc. 1). TTA Plaintiffs similarly sought damages and
injunctive relief under the TCPA both on behaltleémselveand a proposed class of similarly
situated persons. Upon becoming aware of the pefiginignology Training | ActiqrCin-Q
Plaintiffs sought to enjoin BLP from proceeding in Trezhnology Training | Actioand moved
for an order immediately certifying the class in @ie-Q Actionrather than in any other action.
Cin-Q Action (Docs. 223 & 224)Cin-Q Plaintiffs also movethe state court on May 13, 2016,
to allow them to intervene in, to dismiss, or to staylibehnology Training | ActianThe state
court set the motion for a hearing to occur on May 19, 2016, but, prior to the state court
consideration o€in-Q Plantiffs’ motion, TTAPIaintiffs voluntarily dismissed th€echnology
Training | Actionon May 18, 2016.

Shortly thereafter, and given the existence of the claimsT B4 Plaintiffs, the
undersigned conducted a status conference ilCil€) Actionon May 25, 2016 to address

multiple motions filed by the parties in that action, including BLP’s motion for settiemen




conferenceCin-Q Plaintiffs motionto enjoin BLP from participating in a competing case, and
BLP’s motion for a determination that the mediationifgge had been waivedCin-Q Action
(Docs. 215, 223, 231). After hearing oral argument regarding the motions and the stadus of
Technology Training | Actignthe undersigned denied all three motions and direCied)
Plaintiffs and BLP to conduct another mediation conference prior to BLP’s deadline for filing
a response to the motion for class certification inGeQ Actionon June 20, 2016Cin-Q
Action, (Doc. 233). During the hearing, the undersigned further directed that, if BeR@&nt
into a settlement affecting class certification in @i@-Q Action BLP must notifyCin-Q
Plaintiffs of the potential settlement in any separate action three daysqtine filing of any
settlement or pleading relating to a settlement.
C. Technology Training Il Action

Following dismissal of thélechnology Training |1 ActignTTA Plaintiffs and BLP
conducted two full days of mediation, which resulted in an agreement on a tilassesd (the
“Settlement”) on June 16, 2016. Upon reaching the SettlementTWighPlaintiffs, BLP
provided written notice toCin-Q Plaintiffs of the Settlement iraccordance with the
undersigned’s directive at the May 25, 2016 hearing. SubsequERAlaintiffs initiated the
instant action (Technology Training Il Actidhor “this action”) on June 20, 2016 (Doc. 1).
TTA Plaintiffs filed their Class Action Complaint on behalf of themselves and a ofass
similarly situated individuals, alleging claims for violations of the TCkénversion, and
invasion of privacy. Essentially,TAPlaintiffs alleged that BLP violated tA€PA by sending
unsolicited advertisements by facsimile in 2009 or 2010 offering tickets to T&apa
Buccaneers games, while failing to provide the propepaphotice required by the TCPA. In

doing so,TTAPIaintiffs defined the similarly situated méers of the class as:




All persons who, in 2009 or 2010, received one or more facsimile advertisements
sent by or on behalf of BLP and offering tickets for Tampa Bay Buccaneers
games.
(Doc. 1, atf[17). Specifically excluded from the Settlement Classthe following Persons:
(1) BLP and its respective parents, subsidiaries, divisions, affiliatesciassb entities,
business units, predecessors in interest, successors, successors in inteepsesectatives
and each of their respeadi immediate family members;)(€lass Counsel; an@)the judges
who have presided over the Litigation and any related ¢Bses 1, atf17). As for the relief
requested, Plaintiffs sought statutory damages, treble damages, injuncéfjecosts and
attorney’s fes.
On the same dagin-Q Plaintiffs filed a Motion to Transfer Related Case under Local
Rule 1.04(b), to Consolidate Cases, and Appoint Interim Class Counsel seekipngaagfer
the Technology Training Il Actiomo the undersigned pursuant to Local Rule 1.04(b); (2) to
consolidate the€€in-Q Actionwith the Technology Training Il Actiofollowing transfer; and
(3) appoint the law firms of Addison & Howard, P.A. (“Addison”), and Anderson + Wanca as
interim colead counsel for the class (Doc. 8). Additionally, on that @ayQ Plaintiffs filed
an identical Motion to Transfer Related Case under Local Rule 1.04(b), to Catsdliases,
and Appoint Interim Class Counsel in t8&-Q Actionseeking the same relief, while BLP
filed a Motion for a Stay orfin the Alternative, an Extension of Time in tlén-Q Action
seeking a stay of th@in-Q Actionor, alternatively, an extension of time to respond tdime
Q Actionmotion for class certificationCin-Q Action (Docs. 236 & 237). Subsequently, on
June 22, 20161 TAPlaintiffs filed their Unopposed Motion for Preliminary Approval of Class
Action Settlement and Notice to the Class (Doc. 18). Pursuant to Rule 23(ejiffRlai
requestegdon behalf of themselvesd a proposed settlement class of similarly situated persons

(the “Settlement Class”), that the Court enter an order (1) preliminarilpapgrthe parties’




proposed class action settlement agreement (the “Settlement Agreement”) thatsappoi
Plaintiffs as class representatives and their attorneys as class counsel; (2) appbe¥mm

of Class Notice attached to the Settlement Agreement and its dissemination to tiheeSettle
Class by U.S. mail, website, and publication; and (3) set dates foutgybbjections, and a
fairness hearing (Doc. 18).

Thereafter, on June 27, 2016, the undersigned conducted a status conferenCain the
Q Actionand theTechnology Training Il Actian After hearing oral argument regarding the
motions for class certifican, to transfer, and to stay, pending in both actions, the undersigne
granted BLP’s request to stay i@a-Q Action stayed th€in-Q Actionpending further order
of the Court, and permitted the parties in both@heQ Action and theTechnology Traimg
Il Action to file a supplemental memorandum regarding the appropriateness of conducting
inquiry into the allegations b@in-Q Plaintiffs regarding the occurrence of a “reverse auction”
in the Technology Training Il Actian In accordance with the @d’s directive, the parties
briefed the issue of a “reverse auction” and the appropriateness of considerirsgi¢herisr
to or after preliminary approval of class certification and the Settlement.(B®84).

OnJuly 8, 2016the deadline for the lafs, Cin-Q Plaintiffs additionallysubmitted their
Motion to Intervene (Doc. 28). By the motid@in-Q Plaintiffs sought intervention as of right
under Rule 24(a) and by permission under Rule 24(b). ThQugi® Plaintiffs received
permission from the Court to submit a brief as to the issue of a reverse aOot@Plaintiffs
wanted to intervene to move to strike the class allegatwgsging that thd TAPlaintiffswere
barred by the statute of limitations and, if necessary, to oppose the motion ifoirangl or
final approval. In support of interventio@in-Q Plaintiffs argued that their motion was timely,
they possessed an interest related to the subject rohttex Technology Training 1l Actign

the disposition of th&@echnology Training Il Actiomight impede or impair their ability to




protect their interests, and their interests were not adequately reprdsethedparties in the
Technology Training Il Aon. Both TTAPIaintiffs and BLP opposedin-Q Plaintiffs’ request
to intervene (Docs. 37 & 39).

After conducting further hearings on the matter, the Court issu@ddesdenyingCin-

Q Plaintiffs’ Motion to Transfer Related Case under Local Rubg(b), to Consolidate Cases,
and Appoint Interim Class Counsalenying Cin-Q Plaintiffs’ Motion to Interveng and
granting TTA Plaintiffs Motion for Preliminary Approval of Class Action Settlement and
Notice to the ClasgDoc. 56). In doing so, the @Qd considered, at length, the issueTdfA
Plaintiffs’ standing to bring th€echnology Training Il ActiogivenCin-Q Plaintiffs’ argument
that the statute of limitations barréd A Plaintiffs’ claims(Doc. 56, at 121). As discussed
more fully therein, the Court concluded ti&in-Q Plaintiffs’ argumerd regarding théack of
standing byl TAPIlaintiffs due to the running of the statute of limitations @r@ihapplicability

of equitable tolling was misplaced because BkBlieitly and unequivocally waived the statute
of limitations affirmative defense, with such waiver surviving in the event of termmeatitine
Settlement Agreement (Doc. 56, at1%; seeDoc. 18, Ex. 1, at 36).

After concluding thaflT TA Plaintiffs esablished standing, the Court then determined
that TTA Plaintiffs established the requirements for class certification underZ3(d¢ (Doc.
56, at 2129). Specifically the Court determined thafl A Plaintiffs established numerosity,
commonality, typicality, and adequacy of representation. In discussing #uglicayof-
representation prong, the Couwtncluded thafTTA Plaintiffs adequately represented the
interests of the class and did not harbor any interests antagonistic or in salbstafiict with
those of the rest of the clag¥oc. 56, at 2€9). With respect to the adequacylofAPlaintiffs’
Counsel Attorneys Phillip A. Bock(*Bock”), Jonathan B. Piper, and Daniel J. Cohen of the

law firm Bock Law Firm, LLC d/b/a Bock, Hatch, Lewis & Oppenheim, LLBdtk Hatch”),




the Court found Counsel adequate to represent the interests of the Settles®(iD@ias6, at
25-29). In making thatihding, the Court addressed the issue that arose regarding whether|a
conflict existed with the representation of Bock Hatch based upon David M. Oppenheim
(“Oppenheim”) previously working for Anderson + Wanca on beha@iofQ Plaintiffs in the
Cin-Q Action and then switching firms to join Bock Hatt¢he firm representingTAPlaintiffs,
while theCin-Q Actionremained pendinfPoc. 56, at 289). After conducting an evidentiary
hearing and allowing supplemental briefing on the issue, the Court concluded that @b confl
existed and Oppenheim only owed a duty to the putative class,@iot@Plaintiffs—an issue
thoroughly explored iMedical & Chiropractic Clinic, Inc., v. Oppenheim, et,alase No.
8:16-cv-1477-T-3€CPT (M.D. Fla. filed June 8, 201§)M&C Action’), as discussed below.
Having satisfied the requirements of Rule 23(a), the analysis turned to whé&ther
Plaintiffs could establish Rule 23(b)’s requirements of predominance of commos &sulie
superiority of the class action to other means of litigation (Doc. 56;a1R%BeeFed. R. Civ.
P. 23(b)(3). Upon consideration, the Court concluded that the common issues outweighed and
predominated over any individualized issues involved in the litigation and that procasding
class action provided the superior method to other methods available to fairly amehyfi
adjudicate the controversy. Havingelahined that preliminary certification of the Settlement
Class was warranted, the Court then turned to the issue of whether preliappesyal of the
Settlement Agreement was similarly warranted (Doc. 56, €731 Namely, the Court was
tasked with defrmining whether the Settlement constituted a fair, adequate, and reasonable
resolution and did not result from collusion between the parties (Doc. 56;3&).31Upon
review of the terms, the Court found that the Settlement Agreement, which provideady am
other things, a Settlement Fund up to $19.5 million and payments of up to $350 for the first

facsimile and up to $565 total for up to five facsimiles to Settlement Class members who




submitted claims, appeared fair, adequate, and reasonable solely for purposksiofpye
approval (Doc. 56, at 334). Accordingly, the Court grantelTA Plaintiffs’ Motion for

Preliminary Approval of Class Action Settlement and Notice to the Class andsehéoterms
of the preliminary certification of the Settlement Class, including the timdisseminating
notice to Settlement Class members and the date and time for the fairness(Bearifhg, at
37-39, 42-52}.

In addition togranting preliminary approval of the Settlement Class, the Court denieg

Cin-Q Plairtiffs’ Motion to Transfer Related Case under Local Rule 1.04(b), to Consolidate

Cases, and Appoint Interim Class Counsel and dedied) Plaintiffs’ Motion to Intervene
(Doc. 56, at 3312). As discussed, the Court did not need to transfer the action because t
undersigned received the case through random assignment andbytrmmsent to the
undersigned’s jurisdiction by TA Plaintiffs and BLP(Doc. 56, at 39). Further, given the
preliminary approval of the Settlement and appointmenftIdi Plaintiffs’ Counsel as Class
Counsel, the considerations did not favor consolidation oT @odnology Training Il Action
and theCin-Q Actionand obviated the need for appointment of Addesath Anderson + Wanca
(Doc. 56, at 3340).

Finally, in consideng Cin-Q Plaintiffs’ Motion to Intervene, the Court deni€in-Q
Plaintiffs’ request both for intervention as of rightirsuant to Rule 24(aand by permissign
pursuant to Rule 24(b) (Doc. 56, at-4P). The Court concluded th&in-Q Plaintiffs could
assert their objections in the normal course of the proceedings, as ardibpdale 23, and
that a potential incentive award @n-Q Plaintiffs and attorneys’ fees for their counsel were

not foreclosed, thereby negating their contention regarding the necessitiefeemntion as of

1 Notably, howeverT TAPIaintiffs and BLP never issued notice to the Settlement Class, in
contravention of the Court’s Order, and the Court therefore never conducted afairnes
hearing in this action nor entered final approval.
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right. Likewise, the Court concluded that permissive intervention was not approprc@e s
Cin-Q Plaintiffs could still assert their claims and defenses in this action at thepaippe time
or could opt out of the clagsd continue to pursue their claims on an individual basis in the
Cin-Q Action

Given the ruling in the Technology Training Il Actignthe Court denied all pending
motions in theCin-Q Action includingCin-Q Plaintiffs’ Motion for ClasCertification Cin-
Q Action (Docs. 207, 236, 241, 250). The Court also staye@it€ Actionpending further
order of the Court Currently, he Cin-Q Actionremains stayed pending the undersigned’s
ruling on the instant motioim this action.

D. M&C Action

Meanwhile, based on the initiation of thechnology Training Il ActiariM&C filed an
action against Oppenheim and Bock Hatch, in the Circuit Court of the 13th Judiciat @ir
and for Hillsborough County, Florida, on June 1, 2016, whiche@pgim and Bock Hatch then
removed to federal court a week lat&ee M&C Action(Docs. 1 & 2) M&C asserted claims
for (1) breach of fiduciary duty against Oppenheim and Bock Hatch and (2¢ aiol abetting
breach of fiduciary duty against Bock HatctM&C Action, (Doc. 2). Essentially, M&C
claimed that it had an interest in being named as class representative and golotagsn
certification for the proposed class after vigorously litigatingimeQ Actionfor the past three
years through fact discovery, class discovery, depositions, expert discovery,itigispos
motions, and mediation conferenc@&$&C Action, (Doc. 2, at 11145). M&C further alleged
that, during the course of the proceedings inGeQ Actionthrough his resignation from
Anderson + Wanca on April 8, 2016, Oppenheim represented M&C as its attorneyCim-the
Q Action billing at least 80 hours on the matter; intimately involving himself in the preparation

strategy, and participation in the two mediation conferences conducted @intk Action
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completing multiple settlement negotiations in @ia-Q Action and operating as the primary
point of contact forCin-Q Plaintiffs with regard to the mediation conferences in @ie-Q
Action. M&C Action (Doc. 2, at 11-23). Accoding to M&C, Oppenheim became familiar
with and received access to the case strategy, discovery, analysis, amlesettitrategy of
Cin-Q Plaintiffs, the purported class, and BLP, and was granted full authority to settle on beha
of Cin-Q Plaintiffs. M&C Action, (Doc. 2, at 1225). M&C allegel that Oppenheim prepared
and submitted the mediation statements for both mediation conferences heldCim-e
Action, representein-Q Plaintiffs at both mediation conferences, and held discussions with
Michele Zakrewski, President of M&C, both before and after the mediation corderén&C
Action, (Doc. 2, at 12@8, 3033, 35). Even though the parties to @ie-Q Actiondid not
reach a resolution during either of the first two mediationferences, M&C allegkthat
Oppenheim remained involved in the matter through continued correspondence with the sec
mediator and other counsel iIGmM-Q Plaintiffs and continued to receive access to purportedly
privileged and confidential informatigegardingCin-Q Plaintiffsand the putative clasd1&C
Action, (Doc. 2, at 11340). As a result of his involvement in t8&a-Q Action M&C asserted
that Oppenheim acted as M&C'’s attorney and thus owed it ethical and fiduciay. da&C
Action, (Doc. 2, at 141-47).

In April 2016, shortly after the filing of the Motion for Class Certification Maotin the
Cin-Q Action Oppenheim resigned from Anderson + Wanca and joined Bock HM&IC
Action, (Doc. 2, at 11480). Shortly thereafter, in May 2016, Bock Hatch filedTeehnology
Training | Actionand thenin June 2016filed the Technology Training Il Actiomsserting
claims on behalf of the same putative class members identified@irtig Action as discussed
more fully above.See M&C Actia, (Doc 2, at 11558). Based on the foregoing, M&C alleged

a claim for breach of fiduciary duty against Oppenheim, whiaheged wasmputed to Bock
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Hatch, and a claim for aiding and abetting breach of fiduciary duty against Back. M&C
Action, (Doc. 2, at 1184.05). Namely, M&C alleged that Oppenheim owed M&C an undivided
duty of loyalty to represent M&C'’s interests and a duty not to represdi@na with interests
materially adverse to M&C, with such duties continuing after his resignabonAnderson +
Wanca, which were then imputed to Bock Hatbh&C Action, (Doc. 2, at 1187-94). Further,
M&C alleged that Bock Hatch aided and abetted the breach of fiduciary duty beaskse B
Hatch knew about Oppenheim’s representation of M&C irCiineQ Action and the attendant
duties attached to such representation, and substantially assisted Oppentesichobthose
duties. M&C Action, (Doc. 2, at 1199-102).

Following the filing of the Complaint and removal in t&C Action, M&C filed its
Amendel Motion for Entry of Temporary Restraining Order and Preliminary Injunction
seeking to enjoin Oppenheim and Bock Hatch from (1) representing anyiratitgse alleging
classwide allegations substantially related to @ia-Q Action (2) representing TA Plaintiffs
in any actions substantially related to @ie-Q Action (3) engaging in settlement negotiations
with BLP, or reaching a settlement, in any matter substantially related @rtig Actiorny and
(4) using, disclosing, or relying upon confidential information Oppenheim gainea whil
representing M&C, including information protected by the attowient privilege or
mediation privilege.M&C Action, (Doc. 5). After conducting an evidentiary hearing in July
2016 regarding the request for a preliminary injunctidmied States District Judge Charlene
E. Honeywell (“Judge Honeywell”) denied M&C’s motion for preliminary injunction i
October 2016.M&C Action, (Doc. 71). In doing so, Judge Hgmesll determined that M&C
could not establish a substantial likelihood of success on the merits of estieeach of
fiduciary duty claim or its aiding and abetting claim, could not establish & tifreeeparable

harm, could not establish that any threatened injury to M&C outweighed the harmrantian)
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would cause Oppenheim or Bock Hatch, and could not establish that an injunction wesild se
the public interestM&C Action, (Doc. 71, at §15). Namely, Judge Honeywell concluded that
Oppenheim haa fiduciary duty to the entire class, including M&C, but it was questionable
whether M&C could demonstrate the existence of a special fiduciarytagC different
from the fiduciary duty owed to all class membeM&C Action, (Doc. 71, at 7). Judge
Honeywell further found, since neither Oppenheim nor Bock Haeskpursuing relief for the
class thatvas“materially adverse” to the interests of the other class members, includitg M
that M&C was unlikely to establish a breach of any duty owed by Oppenhd&t Action,
(Doc. 71, at 9). Then, Judge Honeywell determined that M&C failed to demonstpteable
harm because, among other things, any issue related to an alleged “reveosé eoctd be
remedied through the normal course of litigatiommely, the approval process of the
Settlement.M&C Action, (Doc. 71, at 14). Given those findings, Judge Honeywell determined
that the balance of harm weighed against entry of an injunsiioce M&C demonstrated no
irreparable harm it would suffeend that entry of an injunction would not serve the public
interest as no materially adverse interest existed among the partieMi&gh&ction, theCin-
Q Action and thelTechnology Training Il ActianM&C Action, (Doc. 71, at 15).

Notably, though, given the issues raised during the pursuit of the prelinmpargtion
in the M&C Action, the undersigned conducted an independent evidentiary hearing in th
Technology Training 1l Actiom October 2016 to also consider any potential conflict of interest
related to Oppenheim’s participation in &@-Q Actionon behalf ofCin-Q Plaintiffs and the
proposed class given his subsequisparturefrom employment with Anderson + Wanca to
employment with Bock Hatch, currently representing Plaintiffs inTésehrmology Training Il

Action Both Oppenheim and Bock provided testimony during the hearing, @mk)
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Plaintiffs were not permitted to participate in the evidentiary hearing inTé®hnology
Training Il Action

Subsequently, in thd&C Action, M&C sought partial summary judgment on its claims
solelyas to the issue of liabilifyand Oppenheim and Bock Hatch sought summary judgment
on M&C’s claims in full. M&C Action, (Docs. 142 & 144). Upon consideratiaiydge
Honeywelldenied M&C’s Motion for Partial Summary Judgment and granted Oppenheim an
Bock Hatch’s Motion for Summary Judgment, findittgat M&C could not establish the
existence of a fiduciary duty owed to it individually, could not establish that rbpepa or
Bock Hatch breached angiiciary duty owed to M&C to the extent that one existed, and could
not establish any damages suffered as a result of the purported breach, andgivetihénge
lack of a breach of fiduciary duty on the part of Oppenheim, M&C coul@stablish a claim
for aiding and abetting such breach by Bock Hatdi&C Action, (Doc. 221).With respect to
the alleged fiduciary duty, Judge Honeywell remained unpersuaded that anyarfyddaty
existed with respect to M&C individually or that the idia Rules of Professional Conduct
provided the standard of care in a breach of fiduciary duty case involving class agabiotit
M&C Action, (Doc. 221, at 1:20). Even assumingarguendg thata fiduciary duty existed to
M&C individually under the Florida Rules of Professional Conduct, Judge Honeywel
concluded that M&C could not establish that any actions taken by Oppenheim or Bobk Hat
constituted a breachecause M&C'’s interests were not materially advetsethat of TTA

Plaintiffs’ interestsfor purposes of the Florida Rules and Oppenheim did not disclose an

2 SeeFlorida Bar Rule 41.1Qb), which states: “When a lawyer becomes associated with a
firm, the firm may not knowingly represent a person indéw@e or a substantially related
matter in which that lawyer ... had previously represented a client whose taes
materially adverse to that person ....”
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confidential or mediatiofrivileged informatiod related to M&C individually with Bock
Hatch. M&C Action, (Doc. 221, at 2@4). Finally, Judge Honeywell determined that M&C
suffered no damages as a result of the purported breach of the fiduciary duty because
decision to move to intervene in thechnology Training Il Actiomvoked questions pertaining
to the class, not to M&C individually, and because “conflicts between class meanioéos
class representatives in class action litigation is anticipated, and proceslwriesas those
employed by CirQ plaintiffs in their Motion to Intervene, are in place to address such
conflicts.” M&C Action, (Doc. 221, at 24-25).

On August 31, 2018, M&C appealed Judge Honeyw8liger. See M&C Action(Doc.
225). TheM&C Action appealcurrently remaingending before the United States Court of
Appeals for theeleventh Circuit(the “Eleventh Circuit”) Given the pending appeal relating
to whether Oppenheim or Botkatchbreached any fiduciary duties or aided and abetted such
breach, the Court conducted a hearing inTidehnology Training Il Actioto address whether
the matters pendinin this action should be stayed pending a resolution by the Eleventh Circu
of the appeal in thM&C Action. Though the Court maintains reservations regarding the lack
of any overlap between the outcome of the appeal iM8@ Actionand the issues gsented
in this action,TTAPIlaintiffs, BLP, andCin-Q Plaintiffs all indicated that the resolution of the
appeal in tha&C Actionwould have no bearing on the outcome in this matter, even given the
findings made by the Eleventh Circuit in tlistion, as discussed below.

E. The Eleventh Circuit Appeal in Technology Training Il Action

During the pendency of thd&C Action, Cin-Q Plaintiffs submitted an appeal to the

Eleventh Circuit(the “Eleventh Circuit Appeal”yegarding the denial of their request to

intervene in th@echnology Training Il ActiofDocs. 28, 56, 58)SeeTech. Training Assocs.

3 SeeFlorida Bar Rules4..6, 4-1.9, and 4-8.4.
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Inc.v. Buccaneers Ltd. P’shi874 F.3d 692 (11th Cir. 2017PDn appeal, the Eleventh Circuit
considered whether this Court erred in denyigQ Plaintiffs’ request to intervene as of right
under Rule 24(a)(2pnd declined to address whether the Court erred in dering
Plaintiffs’ request for permissive im&ention under Rule 24(b)(2)he solassue presented by
Cin-Q Plaintiffs to the Eleventh Circuit on appaaVvolved this Court’s denial ahtervention.
Indeed, in their appellate brieZin-Q Plaintiffs framed the issue as follows:

In this appeal, No17-11710Cin-Q Plaintiffs appeal solely from the denial of
their motion to intervene, and do not attack the terms off ke settlement.
Although Cin-Q Plaintiffs maintain th TA settlement is not fair, adequate, or
reasonable, this appeal is limiteal teviewing the district court’s denial of
intervention as of right under a de novo standard, and reviewing the denial of
permissive intervention for abuse of discretion.

*k%k

But this is not an appeal from a final approval order, and this Court need not
consider whether thETAsettlement is appropriate at this time. The Court may
neverneed to decide the propriety of thi€Asettlement if it reverses the district
court’'s denial of intervention in this appeal, allowi@n-Q Plaintiffs to
intervene to protect their interests as the true representatives of the class

(Doc. 141, Ex. 2) (emphasis in originalln their reply brief on appeaCin-Q Plaintiffs also
indicated that adequacy of representatiader Rule 23(a)(4) was not at issue, but rather
only issueon appeainvolved whetheCin-Q Plaintiffs’ interests were adequately represented
by theTTAPIaintiffs and BLP under Rule 24(a)(2), arguing:

Here, TTA Plaintiffs and BLP are equivocating between “adequacy” of the
existing parties for purposes of Rule 24(a)(2) intervention, with “adequacy” of
representation for purposes of Rule 23(a)(4). The adequakVAPlaintiffs

for Rule 23 purposes has not peen litigated, since there has been no discovery
and almost nothing is known about them, aside from Mr. Bock’s testimony that
he contacted them to ask if they were interested in acting as plaintiffs after
finding their fax numbers in the materials atiedhoCin-Q Plaintiffs’ motion

for class certification. (A916-17, Hr'g Tr. At 15-16).

The standard for intervention, on the other hand, is merely whether the existing
parties “may be” inadequate, a showing that “should be treated as minimal.”
Meek v. M&o. Dade Cty., Flg.985 F.2d 1471, 1478 (11th Cir. 1993}in-Q
Plaintiffs do not have the burden of demonstralifi@ Plaintiffs are inadequate
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class representatives at this stage in a Rule 23(a)(4) analysiCiaGl

Plaintiffs are not, asITA Plainiffs claim, “demand[ing] full resolution of

Plaintiffs’ adequacy” for purposes of class certification on their motion to

intervene. TTAPIs.’ Br. at 26). What they are demanding is a decision on the

Rule 24(a)(2) question of whether their interests “niegy inadequately

represented by the existing parties for purposes of the minimal intervention

standard, which is plainly the case.
(Doc. 141, EXx. 2).

Given the issu@resentedthe Eleventh Circuitonsidered whether this Court erred in
denyingCin-Q Plaintiffs’ request to intervene in tlieechnology Training Il ActionAs the
Eleventh Circuit indicated, parties seeking to intervene under Rule 24(a)(2) muststierte
that (1) their request to ietvene is timely; (2) they have an interest relating to the property or
transaction which is the subject of the action; (3) they are so situated thattdiapafsthe
action, as a practical mattanayimpede or impair their ability to protect that irgst; and (4)
their interest is represented inadequately by the existing parties toittheTeah Training
Assocs.874 F.3d at 6996 (citingStone v. First Union Corp371 F.8 1305, 130809 (11th
Cir. 2004)). As to the first two prongs, the Eleve@incuit concluded thaCin-Q Plaintiffs
satisfied those prongs since the request to intervene was timely and sinessasathbers,
they would be bound by the terms of Settlement if approved and judgment was then entered.
Tech. Training Asso¢s874 F.3d at 69¢€citation omitted)

In considering the third pronghe Eleventh Circuit determined th&in-Q Plaintiffs
satisfied tlatprong by demonstrating a risk that they would be bound by an unsatisfactory cla
action settlementld. at 69697. In making that determinatiotine Eleventh Circuit disagreed
with this Court’s finding that Rule 23’s procedural protections provided a basis foudomgl
that the disposition of th€echnology Training Il Actiomvould not impede or impai€in-Q

Plaintiffs’ ability to protect their interests under Rule 24(a)(2)’s third prddgat 69596. As

part of that determinatiorh¢ Eleventh Gicuit considered BLP’s reliance upon the decision in
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Grilli v. Metropolitan Life Insurance Cp78 F.3d 1533 (11th Cir. 1996), and, in a footntite,
Eleventh Circuit indicated that ti@xilli holding did not extend to cases like this one whiege
facts of the case demonstrated that “the existing partiesndbadequately represent the
movants’ interest.ld. at 697 n.3 (emphasis in original).

With respectto the fourth prongthe Eleventh Circuit’'s analysis started with the
presumption that th€TAPlaintiffs’ representation was adequate in pursuing the same gener
objective— vindicating the class’ rights under the TCPH. at 697. As the Eleventh Circuit
noted, the presumption is weak and merely reqtive proposed intervenors to present some
evidence to the contraryd. Based on the record before it, the Eleventh Cimuiicludedhat
Cin-Q Plaintiffs rebutted theveakpresumption that TAPlaintiffs adequately represent€in-

Q Plaintiffs’ interestsby presenting evidence thaiTA Plaintiffs’ Counsel engaged in a
“Machiavellian” plan to undercu€in-Q Plaintiffs’ negotiating positionId. In support ofits
conclusion, the Eleventh Circistated

Because the movants can rebut the presumption, we return[ ] to the general rule
that adequate representation exists if no collusion is shown between the
representative and an opposing party, if the representative does not have or
represent an interest adser to the proposed interven[o]r, and if the
representative does not fail in fulfilment of his duty. Showing any one of these
factors is not difficult. The requirement of the Rules is satisfied if the applica
shows that representation of his interest may be inadequate; and the burden of
making that showing should be treated as minimal.

The movants have met the minimal burden of showing that plaintiffs’
representation of their interests may be inadequate. As we have explained, a
representative party'greater willingness to compromise can impede [it] from
adequately representing the interests of a nonparty. That is the case here. The
plaintiffs have a greater incentive to settle because their claims may be barred
by the statute of limitations if theyaonot secure a waiver from Buccaneers,
while the movants have no statute of limitations issues. Although the parties
fiercely contest whether the plaintiffs’ claims are actually time bathedisk

that they could be gives the plaintiffs a greater itigerio settle as compared to

the movants. Which is evidenced by the plaintiffs’ getting a waiver of the statute
of limitations as part of the settlement.

18

al




More broadly, the record appears to show that the plaintiffs’ counsel, Bock
Hatch, deliberately uretbid the movant in an effort to collect attorney’s fees
while doing a fraction of the work that the movants’ counsel did. If, as it appears,
Bock Hatch was indeed motivated by a desire to grab attorney’s fees iostead

a desire to secure the best settat possible for the class, it violated its ethical
duty to the class. ... Itis plain from the record that during the negotiatiens t
interests of the named plaintiffs and of Bock Hatch were aligned with those of
Buccaneers and adverse to the movantgrasts. Given that, the plaintiffs
cannot be expected to adequately represent the movants’ interests. The movants
satisfied Rule 24(a)(2)’s fourth prong.

Id. at 69798 (internal citations and quotation marks omitted) (emphasis in original). Based g

its conclusion the Eleventh Circuit remanded the case back to this Court with instructions to

grant Cin-Q Plaintiffs’ motion to intervene as of rightld. at 698 The Eleventh Circuit
provided no other instructions for this Court upon remand.
F. Renewed Motion to Decertify Settlement Class, Vacate Preliminary
Approval Order, and Strike Class Allegations
Followingissuance of the Eleventh Circuit's Mandé@®c. 77), the Court conducted a
status conference, at which the Cadtressed the procedural process moving forwaven
the Eleventh Circuit’s decision. During the status conferediceQ) Plaintiffs orally moved to

certify the class in th€in-Q Actionand to appoint Anderson Wanca and Addison as class

counsel.After consideration, the Court determined that vacating the portion of the prior Orde

(Doc. 56) denying the request to intervene was appropriate but that it would take und
advisement whether the rest of the Order should be vacated, specifically the t@gaeate
the preliminary approval of th8ettlement and class certificationAdditionally, the Court
deniedCin-Q Plaintiffs’ oral motions and directed the parties to provide a scheduling plan fo
conducting discovery, filing additional briefing, and conducting an evidentiariniyesnd any
subsequent status conferences.

Following several hearings and discovery dispu@s-Q Plaintiffs now move the

Court to dismiss th&echnology Training Il Actioor, alternatively, to decertify tHgettlement
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Class, vacate preliminary approval of Bettlement, and strikET APlaintiffs’ class allegations
(Doc. 131) In doing soCin-Q Plaintiffs set forth several arguments. Initially, they contend
thatChina Agritech, Inc. v. Resh38 S.Ct. 1800 (2019)China Agritech) requires dismissal
or decertifying of the Settlement Class, vacatiofjthe preliminary approval of thee@lement,
and striking of the class allegations this actionas China Agritechdoes not permit the
maintenance of a class action after the expiration of the statute of limifatgasdless of
whether BLP waives a statudélimitations defenseAlternatively, Cin-Q Plaintiffs argue that
the Court should decertify tHeettlementClass, vacate preliminary approval, and strike the
class allegations based upon the findings in the Eleventh Circuit Appéaiinly, Cin-Q
Plaintiffs assert thahe findings in the EleventCircuit Appeal dictate thatTA Plaintiffs are
inadequate class representagimadthat TTAPlaintiffs’ Counsel are inadequate class counsel.
BLP andTTAPIlaintiffseach respond in opposition (Docs. %4148). BLP argueshat
China Agritechdoes not require the dismissal of this case or the striking of the class afisgatio
(Doc. 148) BLP further contends that its waiver of the statute of limitations for all purposes
which survives termination of the Settlement, demonstrates that neekessssfor striking the
class allegations, especially since the waiver did not form an integral ténem ®éttlement but
rather a procedural mechanism for presentation of the Settlement to the &bertthan
intervention in theCin-Q Action whichit contendsstill remains a viable option. In addition,
BLP asserts that the Eleventh Circuit Appeal does not provide a basis for theaetibt by
Cin-Q Plaintiffs since the lavof-the-case doctrine applies only to issues within the scope of
the appeal, the Eleventh Circuit did not consider the adequa@y AfPlaintiffs and TTA
Plaintiffs’ Counsel under Rule 23, and the record before the Eleventh Guasitimited in
scope. To that end, BLP also argues that the communications produced in this action relat

to the Settlement demonstrate tHatA Plaintiffs were not disarmed during negotiations.

20

ing



Finally, BLP contends thafin-Q Plaintiffs arguments regarding vacating the preliminary
approval of the Settlement are premature and not grounded in fact.

TTAPIaintiffs set forth similar argumen{®oc. 141). Essentiallyi TAPlaintiffs argue
that China Agritechdoes not prevent TA Plaintiffs from maintaining the concurrent class
action and that the decision in the Eleventh Circuit Appeal does not support or requi
decertification. Additionally,;TTA Plaintiffs contend thaCin-Q Plaintiffs’ objections to the
Settlement will fail, TTA Plaintiffs’ Counsel adequately represented the interests of the abser
class throughout its negotiations with BLP, a&@uoh-Q Plaintiffs’ negotiations focused on
attorneys’ fees to the detriment of the class.

In reply, Cin-Q Plaintiffs contendhat the attempts to distingui§tina Agritechfrom
the facts of this case fail such that frechnology Training Il Actionannot be maintained as a
class actionDoc. 154). Cin-Q Plaintiffs further contend that the attempts to minimize the
findings by the Eleveth Circuit fail, meaning TAPIlaintiffs andT TAPlaintiffs’ Counsel cannot
be permitted to represent a class. Fin&lin-Q Plaintiffs argue that the settlement negotiations
in theCin-Q Actionare irrelevant and, to the extent the Court find<imeQ Actionsettlement
negotiations relevant, trsettlemennegotiations establish th@in-Q Plaintiffs’ Counsel acted
appropriately and in the interests of the class, while Tteehnology Training Il Action
settlement negotiations demonstrate fHBA Plairtiffs maintained no leverage to setttbus
leading to poor settlement terms.

. Legal Standard

Questions concerning class certification remain within the sound discretitire of
district court. Birmingham Steel Corp. v. Tenn. Valley Augb3 F.3d 1331, 1335 (11th Cir.
2003)(citations omitted) UnderRule 23,a district court can alter or amerah order granting

or denying class certification before entry of final judgment. Fed. R. Ci23{)(1)(C).
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Indeed, fe]ven after a certification order is entered, the judge remains freediynit in the
light of subsequent developments in the litigation. For such an order, particularly thering
period before any notice is sent to members of the class, is inhererdatwehtGen. Tel. Co.
of Sw. v. Falconp457 U.S. 147, 160 (1982) (internal quotaticitgtion, and footnot@mitted).

[Il.  Discussion

A. China Agritech

Initially, Cin-Q Plaintiffs argue thaChina Agritechrequires the Court to either dismiss
this action oratthe veryleast strike the class allegation$n contrast, BLP an@TAPlaintiffs
contend thatChina Agritechdoes not control the issues presented here, especially givel
important factual differences between the two casé¢amely,as discussed in greater detail
below, BLP and TTA Plaintiffs focus upon théollowing distincions: this case involves
concurrent rather than successive class action, thisloasenot include a prior denial of class
certification, this casedoes not involve prior notice sent to class membeend this case
involves a waiver of the statute ofmiitations rather than an attempt to assert claims using
equitable tolling.

Subsequent tizssuance othis Court’s Order granting preliminary approval of the Class
Settlement andssuanceof the Mandate in the Eleventh Circuit Appeal, the Supreme Court
issued its opinion ilChina Agritech 138 S.Ct. 1800. Th8upreme Coursuccinctly framed
the issuas follows:

The question presented in the case now before us: Upon denial of class

certification, may a putative class member, in lieu of promptly joining an

existing suit or promptly filing an individual action, commence a class action

anew beyond the time allowed by the applicable statute of limitations? Our

answer is noAmerican Pipdolls the statute of limitations during the pendency

of a putative class action, allowing unnamed class members to join the action

individually or file individual claims if the class fails. BAmerican Pipeloes

not permit the maintenance of a follam class action past expiration of the
statute of limitations.
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138 S.Ctat1804. In considering the issue, the Supreme Court acknowledgedtietican
PipeandCrown, Corkaddressed only putative class members who wished to sue individually
after a classertification denial.Id. at 1806;see American Pipe & Constr. Co. v. Utati4
U.S. 538, 552 (1974%ee Crown, Cork & Seal Co. v. Parkd62 U.S345, 349 & 352 (1983).
Given the limitations oAmerican Pipeard Crown, Cork the Supreme Court analyzed what
standard would therefore govern a putative class representative who briaghdngdaims as

a new class action after the statute of limitations expired, explaining:

Neither decision so much as hints thaling extends to otherwise tirzarred

class claims. We hold thamerican Pipaloes not permit a plaintiff who waits

out the statute of limitations to piggyback on an earlier, timely filed class action.
The “efficiency and economy of litigation” thatgport tolling of individual
claims, American Pipe 414 U.S., at 553, 94 S.Ct. 756 do not support
maintenance of untimely successive class actions; any additlasaffilings
should be made early on, soon after the commencement of the first action
seekim class certification.

American Pipeolls the limitation period for individual claims because economy
of litigation favors delaying those claims until after a clesdification denial.

If certification is granted, the claims will proceed as a cladslare would be
no need for the assertion of any claim individually. If certification is denie
only then would it be necessary to pursue claims individually.

With class claims, on the other hand, efficiency favors early assertion of

competingclass representative claims. If class treatment is appropriate, and all

would-be representatives have come forward, the district court can select the
best plaintiff with knowledge of the full array of potential class represeasati

and class counsel. And if the class mechanism is not a viable option for the

claims, the decision denying certification will be made at the outset of the cas

litigated for all wouldbe representatives.
China Agritech138 S.Ct. at 1806-0(&mphasis in original; footnote omitted)

As the Supreme Court emphasized, plaintiffs must ordinarily demonstratendlyat t
diligently pursued their claims in order to benefit from equitable tollidgat 1808. According
to the Supreme Court, “[a] wtd-be class representative who commences suit after expiration
of the limitation period, however, can hardly qualify as diligent in assetaimgsand pursuing

relief.” 1d. Rather, a plaintiff seeking to preserve the ability to lead the class “hgsreseson
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to file a class action early, and little reason to wait in the wings, giving anotlifpfast

shot at representation.fd. at 181011. Indeed, “sooner rather than later filings are just what
Rule 23 encourages.ld. at 1811. To that e, the Supreme Court indicated that allowing no
tolling for out-oftime class actions would propel putative class representatives to file suit we
within the limitation period and promptly seek certificatidd. at 1811. Given the focus on
efficiency and economy of litigation, the Supreme Court thus determined ¢hanthto file a
class action falls outside the bound#\afierican Pipeolling. Id.

In asserting thaChina AgritechoreclosesI TAPIlaintiffs’ attempt to maintain any class
claims in this action Cin-Q Plaintiffs argue thatChina Agritechsimply precludes the
maintenance of a followen class action past expiration of the statute of limitations, regardless
of whether a defendant asserts a staitlienitations defense (Doc. 134t 1215). Responding
in opposition TTAPIlaintiffs argughatChina Agritectholds only that, where a defendant raises
a statuteof limitations defense in a newly filed, otherwise tHverred successiveutative class
action, the plaintiff cannot invok&merican Pipesquitable tolling(Doc. 141, at 9.2). They
contend that th€hina Agritechholding is irrelevant to this action because BLP did not raise a
statuteof limitations defenseand moreoverBLP irrevocably waived the statuté limitations
defense, so the issue of equitable tolling does not factor into the arfBlgsis141, at 10)
Furthermore, TTA Plaintiffs argue that this action is distinguishable fr@inina Agritech
becauseChina Agritechinvolved successive class actions filed after repeated denials of clas
certification in prior cases, while, here, no class certification has yetredcand theCin-Q
Actionremairs pendingDoc. 141, at 10) TTAPlaintiffs also argue that, even thouGihina
Agritechencourages class representatives to file their claims sooner tha@ haer Agritech

did not impose any jurisdictional time limit, and, even so, since the issue of dffssatien

24




has not been decided in then-Q Action they could have soughd and could stillseek to
intervene and seek approval in that action (Doc. 141, at 11-12).

Likewise, BLP responds in opposition, arguinthat China Agritech involved
successive, rather than concurrent, class actions that followed two prior den@ésof
certification, which presented concerns not present in this action where no prioiofiefdaas
certification occurred anghere theCin-Q Actionremains pending (Doc. 148, at-13). BLP
additionally contends thathina Agritechinvolved early notice to potential class members
pursuant to the Private Securities Litigation Reform Act, Winiccurred well before the class
certification decision (Doc. 148, at-1%4). Further, BLP asserts tHahina Agritechdoes not
impact BLP’s waiver of the statute of limitations becaGééna Agritechdid not involve or
address a waiver of the statuteliofitations, so, given that the TCPA does not establish a
jurisdictional bar tal TAPIlaintiffs’ claims, the Court should honor the waiver (Doc. 148, at 15
16). Finally, BLP argues that adopti@q-Q Plaintiffs’ interpretation oChina Agritechwould
leadto absurd results namey, putting the class at the mercy of the filigéd plaintiffs and
their counsel, limiting the ability of courts to substitute named plaintiffs after thdestatu
limitations has run, and preventing absent class members from intervening ierg class
action after expiration of the statute of limitations (Doc. 148, at7)6-

In reply, Cin-Q Plaintiffs contend that any attempts BYA Plaintiffs and BLPto
distinguishChina Agritechfrom the facts of this action fdilecause the Supreme Court did not
base its decision i@hina Agritechon the statute of limitations but rather based its decision on
the policy considerations behind Rule 23 class certification in setting fortigta-lome rule
that an untimely class &aon cannot be maintained (Doc. 154, at Oin-Q Plaintiffs further
argue that any attengto distinguish this action on the basis of the lack of a prior denial of

class certificationor on the fact that this action is occurring concurrently witlCiheQ Action
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rather than as a successive class acsionlarly fail because the Supreme Court established a
brightdine rulethat did not depend on whether class certification was decided in an-gldier
action or whether the earlier action remainetgng, issues several courts applyigina
Agritechhave already addressed (Doc. 154,-8).2 Finally, Cin-Q Plaintiffs argue that their
interpretation ofChina Agritechwould not lead to purported “absurd results” because such
interpretation (1) would not put the class at the mercy of thefifigst plaintiffs and their
counsel but rather require all potential class representatives to file suit witHimitagons
period to allow the court to determine early on whether class treatmetianted and who
should function as the class representative; and (2) would not limit the ability ¢$ ¢our
substitute named plaintiffs after the statute of limitations has rurather only preclude class
members who allow the statute of limitations to expire from filing a new class actionlif®hc
at 34).

TTA Plaintiffs and BLPmainly argue thatChina Agritechdoes not pertain to cases
where no class certification decision has been reached in an-&etiexctionnor where two
competing actions remain pending concurrefityThe Court recognizes thabme courts
consideringChina Agritechrejectedhe notiors thatChina Agritechcan be distinguisheohsed
on whether clasgertification was decided in an earlided action oron whether the earlier
action remained pendirad the time of filing the subsequent actiamile othercourtsaccepted
such notios. See, e.g.Blake v. JP Morgan Chase Bank N327 F.3d 701708-10(3d Cir.
2019);In Re: Celexa and Lexapro Marketing and Sales Practices LitigeibmF.3d 1, 1847
(1st Cir. 2019);Betances v. Fischerll-cv-3200 (RWL), 2019 WL 1213146, at *d0

(S.D.N.Y. Feb. 21, 2019)Hart v. BHH, LLC 15c\804, 20B WL 5729294 at *2-*3

4 BLP also arguethe lack of notice distinguishes this case fiGhina Agritech The Court
finds the issue regarding notice irrelevant.
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(S.D.N.Y. Nov. 2, 2018)Torres v. Wells Fargo BankCase No. CV 1-B305DMG (RAOKX),
2018 WL 6137126, at *2-*4 (C.D. Cal. Aug. 28, 201Bjactice Mgmt. Support Servs., Inc. v.
Cirque Du Soleil Ing.No. 14 C 2032, 2018 WL 3659349,*3t*6 (N.D. Ill. Aug 2, 2018);
Dormaniv. Target CorpCase No. 1-:tv-4049 (JNE/SER), 2018 WL 3014126, at(f2 Minn.
June 15, 2018). In this instance, the Court does not deem it necessary to determine whe
either factor distinguishes this case fr@hina Agritechbecause the main distinguishing and
determinative factain this caseests upon BP’s waiverof its statuteof limitations defense

As with the China Agritectplaintiffs, TTAPIlaintiffs would not have a substantive right
to bringtheir claims outside of the statute of limitationsstead, they could only bring such
claimsdue to the judicially crafted tolling rul&see China Agritegii38 S.Ctat 810.HadTTA
Plaintiffssought teestablish class claims based on a theory otalgjei tolling this Courimight
swiftly dismiss tlwseclass claimainderChina Agritech Yet, that is notthe case

Here,BLP unequivocally waived the statutélimitations defense as BT APlaintiffs
and all other class membevghich, according to BLP antTAPlaintiffs, openedhe door for
TTAPIlaintiffs to assert class claims that would otherwise be preclu@ied Courtherefore
confronts an issue neither before the CourCimna Agritechnor addressed by any courts
subsequently considerir@hina Agritech Instead, the questigoresentedefore this Court
involveswhetherBLP’s unequivocalvaiver of any assertion of a statatdimitations defense
provides an avenue faiTAPlaintiffsto bring class claimm this action The Court finds that
as a general proposition, it does.

To reiterate what the CoypteviouslyarticulatedDoc. 56, at 1518), inthe Settlement
Agreement, BLP explicitly waived its affirmative defense regardingtdtets of limitations,
with such waiver surviving in the event of termination of the Settlement Agredibec. 18,

Ex. 1, at 36). Such a waiver removes the isdiilee statute of limitationsom the controversy.
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See, e.g., Fox Hollow Condo. Ass’n, Inc. v. Empire Indem. In$.N©0.2:11cv-131+tM-
29DNF, 2011 WL 2222174, at *1 (M.D. Fla. June 7, 2011) (“The Court finds that counsel’
written statements that the statute of limitations will not be asserted is a sufficient stipulatic
that the issueds been waived and there is no dispute in controversy as téhié statute of
limitations is deemed waived, and Empire will be estopped from ever agststithe
contrary.”). Indeedthe Federal Rules of Civil Procedure, as well as numerous codlitste
that the statute of limitationsonstitutesan affirmative defense that a party may waigee
Fed. R. Civ. P. 8(c)(1) (listing “statute of limitations” as an affirmative defe¢hat must be
assertedby a party responding to a pleadingf) Zipes v. Trans World Airlines, Inc455 U.S.
385, 393 (1982) (“We hold that filing a timely charge of discrimination with the EEOC is not
a jurisdictional prerequisite to suit in federal court, but a requirement that, likedusesof
limitations, is subjeicto waiver, estoppel, and equitable tolling.£f; Ramirez v. Sec., U.S.
Dep't of Transp.686 F.3d 1239, 1243 (11th Cir. 2012) (quotigesin concluding that a 45
day time limit set forth in the regulations regarding filing a charge under Titlas\fibt
jurisdictional but rather functions like a statute of limitations, which is subject ierya
estoppel, and equitable tollingee La Gasta v. First Union Sec., IN358 F.3d 840, 845 (11th

Cir. 2004) (stating that a statute of limitations is an affirmative defecfs&teger v. Gen. Elec.

U

n

Co, 318 F.3d 1066, 1077 (11th Cir. 2003) (noting that a party can waive its right to advance an

affirmative defense by failing to assert it in a responsive pleadieg)Paetz v. U.S795 F.2d
1533, 1536 (11th Cir. 1986) (explicitly determining that “[a] statute of limitations)defes an
affirmative defense” and stating that the “[flailure to assert such a defense in datifen
pleadings is a waiver” ifinding that a statutef limitations defense was waivedge Am. Nat'l
Bank of Jacksonville v. Fed. Deposit Ins. Corpl0 F.2d 1528, 1537 (11th Cir. 138

(discussing a party’s waiver ofdfstatute of limitations affirmative defense and citing cases for
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the proposition that failure to assert an affirmative defense in a resporeadingl deems that
affirmative defense waivedielly v. Balboa Ins. Cp897 F. Supp. 2d 1262, 1269 (M.D. Fla.
2012) (“The statute of limitations defense is an affirmative defense that dsserted in a
responsive pleading is generally deemed waived.”).

Importantly, the statute of limitations governing TCPA claims is not found within the
text of the TCPA.See47 U.S.C. § 227. Instead, courts apply the fgrar catchall statute of
limitations provided under 28 U.S.C. § 1658(a), which states: “Except as otherwise provide
by law, a civil action arising under an Act of Congress enacted after thef diateaoactment
of this section may not be commenced later than 4 years after the causerofiactues.”
Coniglio v. Bank of Am., NA38 F. App’'x 972, 974 n.1 (11th Cir. 2016) (citing 28 U.S.C. §
1658(a) and stating “[tlhe TCPA has a fear statute of limations”); see Tillman v. Ally
Fin. Inc, No. 2:16¢cv-313+tM-99CM, 2016 WL 6996113, at *5 (M.D. Fla. Nov. 30, 2016)
(citing 28 U.S.C. 8§ 1658(a) for the applicable statute of limitations under the TCPAheNei
the text nor the context of such time mrgstion, located in a separate, catchall statute, indicates
that the statute of limitations operates as jurisdictional bar to €fitSarfati v. Wood Holly
Assoes,, 874 F.2d 1523, 1526 (11th Cir. 1989) (“The limitations period must be contained i
thesame statute or act in order to be deemed a substantive time limit on the right, if. &hus
right created by statute is in one act and the limitations period is in another acthehe
limitations period is presumed not to be an integral part ofigine itself. ... The limitations
period is said to be only a procedural limit on the remedy, and not a substantive limit on t
right.”). Accordingly, hefour-yearstatute of limitations related to TCPA claimstsonly as
a procedural limit or an affirmative defense subject to waiver.

As noted, BLP presents no oppositiotbA Plaintiffs bringing their claims outside of

the statute of limitations and, again, explicitly waived such defense as to alingdassers,
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regadless of the approval of the Settlement Agreement (Doc. 18, Ex. 1, &l3@g Agritech
remains silent as to waiver by a defendant. Indeed, @hilea Agritechexpresses a preference
for early assertion of competing class claims and diligence byimtifilan pursuing class
claims? the Court finds nothing i€hina Agritechor any case interpretir@hina Agritechthat
would prohibit a defendant from waiving the statof limitations defenser allowing time
barred claims to proceed based on such waiver, especially where the plagsiffiot seek to
rely on equitable tolling as a basis for asserting any claidighough the Court appreciates
Cin-Q Plaintiffs’ arguments to the contrate Caurt does not rea@hina Agritechto prohibit
a defendantrom waivingits statuteof limitations defenser allowing a plaintiff to bring class
claims on that basis.
B. The Eleventh Circuit Appeal

Notwithstanding the foregoing, just because a defdnday waive its statuteof
limitations defensellowinga plaintiffto bring class claims on that basis un@aina Agritech
does not mean thair APlaintiffs could bring the class claims in this action. In fact, quite the
opposite. Given the findings set forth in the Eleventh Circuit Appeal, the waiver oftilte sta
of limitations defense provides the downfall of the class claims inntsiance

Namely, Cin-Q Plaintiffs arguethatthe Court should decertify thgettlemeniClass,
vacate priéminary approval, and strike the class allegatibased uporthe findings in the
Eleventh Circuit Appeal. See Tech. Training Assoc874 F.3d 692. Essentially,Cin-Q
Plaintiffs assert that putative class members inCimeQ Actionare not subject to the risk of
the statute of limitations, sBTA Plaintiffs, who are subject to that risk, cannot adequately
represent the interests Gin-Q Plaintiffs or the putative clagDoc. 131, at 14.8). According

to Cin-Q Plaintiffs, the EleventhCircuit expressly determinethat TTA Plaintiffs cannot

®> Seel38 S.Ct. at 1807-08.
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adequately represe@in-Q Plaintiffs’ interests, and thus the putative class, due to their greater

incentive to settl§Doc. 131,at 1618). See Tech. Trainin@74 F.3d at 697 Based on the
Eleventh Circuit AppealCin-Q Plaintiffs argue that th&leventh Circuit’s finding regarding
inadequate representation constitutes law of the(€ase 131, at 16) Cin-Q Plaintiffs argue
further that even if the Court concludes that the Eleventh Circuit did not expressly address tt
issue, but rather decided the issue by necessary implication, the EleventtisGinclings still
constitute law of the cag®oc. 131, at 16).
Going further,Cin-Q Plaintiffs argue that the Court should decertify the Settlement
Class becaus@TA Plaintiffs’ Counsel are inadequaés class counsel, given the Eleventh
Circuit’s finding that the record appeared to show WA Plaintiffs’ Counsel “deliberately
underbid the movants in an effort to collect attorney’s fees while doing afraaftthe work
that the movants’ counsel did” and that “[i]f, as it appears, Bock Hatch waglinusesated
by a desire to grab attorney’s fees instead of a desire to secure the bestisgitiesiblefor
the class, it violated its ethical duty to the clggxdc. 131, at 18)Tech. Training874 F.3d at
697. Cin-Q Plaintiffs assert that the Order preliminarily approving the Settlement shoulg
likewise be vacated on that basis, as well as on the basis that the Eleventh Circuit identifi
grounds to doubt its fairnggacluding the “Machiavellian plan” of TTA Plaintiffs’ Counsel
to undercutCin-Q Plaintiffs’ negotiating positiorfDoc. 131, at 120). Tech. Training 874
F.3d at 697. Moreovefin-Q Plaintiffs continue to assert that the Settlement cannot stand
because it is not fair, reasonable, or adequate fquutaiveclass (Doc. 131, at1225).
TTAPIaintiffs and BLP view the findings set forthtime Eleventh Circuit Appeal in an
entirely different light. TTAPlaintiffs assert that the Eleventh Circuit Appeal neither supports
nor requires decertificatiom this action(Doc. 141, at 12) TTA Plaintiffs argue that the

findings in the Eleventh Circuit Appeal did not establish law of the case becguse (1
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Eleventh Circuit did not address Rule 23 adequacy, either expressly or bgsagc
implication; (2) the standards of review and burdens of proof differ between Rule 23a¢a)(4)
Rule 24(a), thereby precluding invocation of law of the casd(3) law of the case does not
apply to subsequent proceedings involving a different evidentiary record (Doc. 141,8t 12
RegardlessT TAPIaintiffs contend that BLP’s statubélimitations defense did not impaliT A
Plaintiffs’ Counsel from adequately negotiating the Settlement, the Eleventht@ippeal did
not address the fairness of the Settlement, andbj@gtionsCin-Q Plaintiffs seek to assert
regarding the Settlemenill fail (Doc. 141, at 1831). Finally, TTAPIaintiffs argue that their
Counsel adequately represented the interests of the absent class in stast ¢oie
representation dfin-Q Plaintiffs’ Counsel in th&€in-Q Action(Doc. 141, at 31-35).

Similarly, BLP asserts that the laof-the-case doctrine does not require the Court to
grant the relief requested Iin-Q Plaintiffs, especially considering the limited scope and
conditional nature of th&leventh Circuit Appeal (Doc. 148, at-20). BLP argues that the
law-of-the-case doctrine is necessarily limited to the issues within the scope Bfetrenth
Circuit Appea) whichnotablydid not include the issue of adequadyl TAPlaintiffs and their
Counselunder Rule 23(#}) but rather focused solely on adequacy for purposes of interventiorn
as of right under Rule 24(a) (Doc. 148, at22). Additionally, BLP argues that the Eleventh
Circuit Appeal must be viewed in light of thecord presented before it, particularly given the
fact that the more comprehensive record now before this Court as opposed to the makre limi
record on appeal to the Eleventh Circuit (Doc. 148, 224 Finally, BLP contends th&in-

Q Plaintiffs’ argument that preliminary approval should be vacated based upon the lack of
fair, adequate, or reasonable settlement is both premature and not groundddats tlaes the
Settlement falls within the range of possible recove@asQ Plaintiffs were nobn the verge

of obtaining complete relief in th@in-Q Action Cin-Q Plaintiffs may not be able to obtain
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class certification in th€in-Q Action and, even i€Cin-Q Plaintiffs obtain class certification in
the Cin-Q Action their claims may fail on the enits (Doc. 148, at 27-33

Responding to those argumer@&-Q Plaintiffs assert that the Eleventh Circuit Appeal
did not mince words in finding thatTA Plaintiffs and their Counsel maintained a greater
incentive to settle with BLPand thus aligned their interests with BLP and adverairie
Plaintiffs, during the settlement negotiatiofidoc. 154, at 8). Cin-Q Plaintiffs also argue that
the settlement negotiations in this action demonstratd@ ThaPlaintiffs maintained no leerage
in negotiations with BLP, which led to the inadequate settlement {@ots 154, atl4-20).
ConverselyCin-Q Plaintiffs contend that the settlement negotiations irCiineQ Actionbear
no relevance to the issues before the Court and, notwithistaestablish thain-Q Plaintiffs’
Counsel acted appropriately and adequately to protect the interests of the plassi(®aoc.
154, at 8-14).

“The lawof-thecase doctrine holds that subsequent courts willdoeind by the
findings of fact and conclusions of law made by the court of appeals in a priot apfiea
same cas¥. Culpepper v. Irwin Mortg. Corp.491 F.3d 1260, 1271 (11th Cir. 2007) (quoting
Wheeler v. City of Pleasant Grqvél6 F.2d 1437, 1440 (11th Cir. 1984)). Thougldibetrine
encompasses only those issues previously determined by the appellatié ibclutles issues
decided by necessary implication as well as issues decided expligidgsanerica Leasing,
Inc. v. Inst. of London Unerwriters 430 F.3d 13261331 (11th Cir. 2005)citation omitted).
Stated differently, the lawf-thecase doctrine does not apply when the issue in question fell
outside the scope of the prior appelal. at 1332. Accordingly, although a trial court remains
free to address, asmatter of first impression, issues not disposed of on appeal, the trial cou
must follow the appellate court’s holdings, both express and implieédat 1331 (citation

omitted).
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As the record indicates, on appeal to the Eleventh CilCunitQ Plairtiffs framed the
issuepresented asolely whetherCin-Q Plaintiffs’ interests were adequately represented by
TTA Plaintiffs and BLPfor purposes of intervention under Rule 24, witlie-Q Plaintiffs
explicitly indicated that they did not se&k determinghe adequacy of representation under
Rule 23(a)(4) (Doc. 141, Ex. 2). Itis beyatidpute that the Eleventh Circuit Appeal squarely
addressed the issue of adequacy under Rule 24(a)(2) and foacHiniy. Indeed, @the
Eleventh Circuit made abundantly cle@f,APlaintiffs and BLP inadequately representid-

Q Plaintiffs’ interests for purposes of interventias of right under Rule 24(a)(2)Tech.
Training, 874 F.3d 696-98.

What is not abundantly clear, however, is whetherfindings made by the Eleventh
Circuit in reaching thatonclusion provide any preclusivadfect in this action, given the
narrowly defined issue on appeal, and, if so, to what extdatBLP contends, the standards

for adequacy under Rule 23(a)(4) and Rule 24(a)(2) diBeBWNoolen v. Surtan Taxicabs Inc.

684 F.2d 324, 3325th Cir. 1982) (indicating that Rule 24(a) appears to establish a lower

threshold or showing of inadequacy for purposes of intervention as opposed to the adequ
requirement for class certification under Rule 23(a)(4)). Though the Eleveatlit@ddressed
only the issue of adequacy for purposes of Rule 24(a)(2), the findings the El€weniitset
forth in rendering its decision provide this Court with guidance in considering Rule 23(a), eve
given the differing standards and the expanded rendfds action

The adequacwpf-representation requirememtder Rule 23 requires the representative
party in a class action to fairly and adequately protect the interests ohthoseshe purports
to represent.e. the class Fed. R. Civ. P. 23(a)(4Yalley DrugCo. v. Geneva Pharm., Inc.
350 F.3d1181, 118911th Cir. D03) (citation omitted) Rule 23(a)(4)’'s adequacy inquiry

“serves to uncover conflicts of interest between named parties and the classethdéy s
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represent. Amchem Prods., Inc. v. Winds&?21 U.S. 591, 625 (199(itation omitted) In
considering dequacy of representatiomherefore,the court must conduct two separate
inquiries: (1) whether any substantial conflicts of interest exist between the repressntativ
and the class; and (2) whether the representatives will adequately peabeadion” See
Busby v. JRHBW Realty, In&d13 F.3d 1314, 1323 (11th Cir. 2008)tation omitted) see
Kirkpatrick v. J.C. Bradford & C.827 F.2d 718, 726 (11th Cir. 198A.substantial conflict
exists where some party members claim to suffer harthdogame conduct benefitting other
members of the clasd/alley Drug 350 F.3d at 1189. Where such a conflict exists, the named
representatives cannot be considered adequate “because their interests are a@ctually
potentially antagonistic to, or in cdict with, the interests and objectives of other class
members.”Id.

The main point of contention involves whether the interestsTéfPlaintiffs and their
Counselwere antagonistic to or in substantial conflict with thoseCirfi-Q Plaintiffs and the
rest of the class. Guided by the findings from the Eleventh Circuit Apmeddfterconsidering
the parties’ positions, the Court finds thia¢record reveals that theterests off TA Plaintiffs
were in substantial conflict with those Gin-Q Plaintiffs and thus,the rest of theputative
class. Basically, unlike TTAPlaintiffs, Cin-Q Plaintiffs and the other putative class members
in the Cin-Q Action“have no statute of limitationssue.” Tech. Training 874 F.3d at 697.
Indeed, the Eleventh Circuit specifically addrestedissue in its decision, stating: “Although
the parties fiercely contest whether the plaintiffs’ claims are actualeytianred, theisk that
they could be gives the plaintiffs a greater incentive to settle as cetnjeathe movants.1d.
(emphasign original). TheCourt finds the Eleventh Circuit's observation instructive since
TTA Plaintiffs in fact admit that they were aware of the statotdimitations issue from the

outset of the settlement negotiations with BLP (Doc. 141, at 5 & Byedlaation of Daniel
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Cohen (“Cohen Decl.”)at 7). Thefact thatBLP andTTAPlaintiffs did not address the issue
of thewaiver of the statutef limitations until late in their settlement negotiatiodses not
change the analys{seeDoc. 148 Ex. A, Declaration of Kathleen P. Lally (“Lally Det), at
118385). Namely, the timing of the actual waiver by BLP does not bear on the issughsince
issue was present from the outs&ut simply, but for the timely initiation of tf@&in-Q Action
BLP woud have no reason to waive the statotéimitations defense to settle potential class
claims with plaintiffs whose claims expired. By the same token, but for obtairstaguteof
limitations waiver,TTAPlaintiffs would not maintain the ability to bring class claims outside
of theCin-Q Action

Given the unavailability of theseparateclass action optionvithout a waiver of the
statute of limitations, the interestsTof APlaintiffs and BLP were alignedsee Tech. Training
874 F.3d at 697Even on the limited record on appeal, the Eleventh Circuit indicated that “[i]t
is plain from the record that during the negotiations the interests of the nameiffgpkaick of
Bock Hatch were aligned with those of Buccaneers andselte the movants’ interestsld.
Asthe record in this action and in t68&-Q Actionindicate, TTAPlaintiffs and BLP endeavored
to settle the class claims against the backdrop of the breakdown of the settlegaiations
in theCin-Q Actionand the impending deadline for BLP to respon@iteQ Plaintiffs’ motion
for class certification (Cohen Decl.; Lally Decl.Bee CinQ Action (Docs. 21#43). BLP
expressed frustration with the settlement process @GiithQ Plaintiffs and thus sought the
Court’s assistance in conducting a settlement conference given concern®lBLrith the

position taken bZin-Q Plaintiffs in the prior settlement negotiatiordee CinQ Action (Doc.

® In making this finding, the Court notes that it reviewed the entirety of the coioations
provided from both th&@ TA Actionsettlement negotiations and @e1-Q Actionsettlement
negotiationsgeeCohen Decl., Ex. 1A-1C; Lally Decl., Ex. 1-47; Doc. 131, Ex. 3-25). As the
Court does not find thmajority of the communications particularly relevant to the issue at
hand, the Court refrains from summarizing those communications herein.
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215). At the same timesahe Elevath Circuit noted, @nails indicated thal TA Plaintiffs’
Counselengaged ira “Machiavellian” plan to underc@in-Q Plaintiffs negotiatingoosition.
Tech. Training 874 F.3d at 697Indeed,TTAPIlaintiffs’ Counsel did not approach BLP about
the filing of a new case regarding the same class claimsafitithe parties reached an impasse
in the Cin-Q Action a fact thatTTA Plaintiffs’ Counsel was aware of at the time they
approached BLP (Lally Decl., at 1¥5%). Given that backdrop,dth TTAPIaintiffs and BLP
possessed aligning incentives to settle outside the purview Gink@ Actionor, at the very
least,Cin-Q Plaintiffs. As a result, the interestsTof APlaintiffs remained antagonistic amd

in substantial confliolvith Cin-Q Plainiffs and the rest of the putative class in@ie-Q Action
meaningT TAPlaintiffs cannot adequately representcdlass under Rule 23(#).

Contrary to BLP’s argument, this finding does not prioritize form over substance,
Understandably, from BLP’s pspective,the issues relating to the class claims have been
resolved and no need exists to disturb such resolufienthat end,TTA Plaintiffs and BLP
argue thaf TAPIaintiffs could have intervened in tlen-Q Action but chose not to do sand
requiring them to do so now would prove an exercise in fu{giégDoc. 141, at 12; Doc. 148,
at 1819). Had TTA Plaintiffs and BLP determined that intervention in t®-Q Action
provided the proper means for getting the Settlement before the Court, the issudsaneght
been resolved or at least addressed ndifeérently. As it stands, however, the parties did not.
Instead, they proceeded in a separate actiotdihe Eleventh Circuit subsequently prosftits
interpretation of the facts, which now guides this Court in its decision. Given thgecimethe
procedural landscape aftire Eleventh Circuit issued its decisjonerefore this Courtfinds
no basis to allow the class claims to proceed in this acBesf-alcon, 457 U.S. at 16(0'Even
after a certification order is entered, the judge remains free to modifyighinof subsequent

developments in the litigation.”). Furthermore, the Court need not address the gdd@tiac
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Q Plaintiffs or their Counsel nor the viability of a class action inGireQ Action as neither
issue affects the outcome here

V.  Conclusion

For the foregoing reasaonisis hereby

ORDERED:

1. Cin-Q Plaintiffs Renewed Motion to Decertify Settlement Class, Vacate Preliminary
Approval Order, and Strike Class Allegations (Doc. 13GFRANTED.

2. The Preliminary Approval Order (Doc. 56) is VACATED.

3. The Settlement Class is DECERTIFIED.

4. TTAPIantiffs’ class claims in this action are STRICKEN.

5. This matter is STAYED pending a status conference. The parties are directed to
meet and confer within seven days of the date of this Order to determine dateseanaén
all parties can attend am-person status conferencETAPlaintiffs’ Counsel shall then contact
the Court at (813) 303541 to provide the proposed dates and times, after which the status
conference will be scheduled by separate notice.

DONE AND ORDEREDIn Tampa, Florida, on te30th day ofSeptember2019.

£ 13/1’ / /'&/ / /

ANTHONY E. F”ORCELLI
United Sfates Magistrate Judge

cC: Counsel of Record
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