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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
JAMES JOSEPH ROBERTS,
Plaintiff,
V. Case No: 8:16-cv-2132-T-JSS

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.
/

ORDER

Plaintiff, James Joseph Roberts, seeks jaticeview of the denial of his claim for
disability insurance benefitsAs the Administrative Law Judge(“ALJ”) decision was based on
substantial evidence and employed proper legal standards, the decision is affirmed.

BACKGROUND

A. Procedural Background

Plaintiff filed an application for disabilitinsurance benefits on July 10, 2013. (Tr. 168—
69.) The Commissioner denied Pi#i’s claims both initially ad upon reconsideration. (Tr. 94—
97, 104-09.) Plaintiff then requested an administrative hearing. (Tr. 110-11.) Upon Plaintiff's
request, the ALJ held a hearingwdtich Plaintiff appeared andstéfied. (Tr.29—-69.) Following
the hearing, the ALJ issued anfavorable decision finding Pldifi not disabled and accordingly
denied Plaintiff's claims for benefits. (Tr. 13-28.) SubsedyeRtaintiff requested review from
the Appeals Council, whicthe Appeals Council desd. (Tr. 1-7.) Plaintiff then timely filed a
complaint with this Court. (Dkt. 1.) The & now ripe for review under 42 U.S.C. 8§ 405(g)

and 42 U.S.C. § 1383(c)(3).
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B. Factual Background and the ALJ’s Decision

Plaintiff, who was born in 1950, claimed dislgy beginning on October 17, 2008. (Tr.
34, 70.) Plaintiff has a college degree and additicedification as adacher in the state of
Missouri. (Tr. 35.) Plaintiflleged disability duéo hypothyroidism, high blood pressure, and
metastatic, advanced, stagegtbstate cancer. (Tr. 70.)

In rendering the decision, the ALJ concludbdt Plaintiff did not perform substantial
gainful activity between Oober 17, 2008, the alleged onset date, and December 31, 2012, the
date Plaintiff was last insured. (Tr. 18.) téf conducting a hearing and reviewing the evidence
of record, the ALJ determined that Plaintiff had the following severe impairments:
hypothyroidism, obesity, and a history of prostaecer, including a history of prostatectomy and
a recent recurrence termed “micrometastasisjtivhecessitated radiation and hormone therapy.
(Tr. 18.) Notwithstanding the noted impairmenite ALJ determined that Plaintiff did not have
an impairment or combination of impairmentsttimet or medically eqled one of the listed
impairments in 20 C.F.R. Part 404, Subpart ppéndix 1 (“Listing”). (T. 18-19.) The ALJ then
concluded that Plaintiff tained the following residudiinctional capacity (“RFC”):

to perform sedentary work . . . except he requires a si/stption allowing the

claimant to change positions every 8060 minutes, while still achieving the

requisite amount of sitting and standing foe sedentary exertional category. He

can never climb ladders, ropes, or sdafpbut can occasionally climb ramps and

stairs and occasionally balance, ogip kneel, crouch, and crawl. Finally, the

claimant must avoid concentrated expestor excessive vibt@ns, and avoid all
exposure to hazardous machinery and unprotected heights.

(Tr.19.) In formulating Plainti's RFC, the ALJ considered Ptaiff's subjectivecomplaints and
determined that, although thei@gence established the presence of underlying impairments that
reasonably could be expected to produce the symgpalleged, Plaintiff's statements as to the

intensity, persistence, drimiting effects of his symptoms wesnot fully credible. (Tr. 20.)



The ALJ concluded that Plaintiff is capaldé performing his pastelevant work as a
consultant, regional manager, vice president,“@andlic relations.” (Tr. 23.) Accordingly, the
ALJ found Plaintiff not disabled. (Tr. 24.)

APPLICABLE STANDARDS

To be entitled to benefits, a claimant musdizabled, meaning that the claimant must be
unable to engage in any substantial gainfuivagtby reason of any medically determinable
physical or mental impairment that can be expetdaésult in death or thdias lasted or can be
expected to last for a continugesriod of not less than twelweonths. 42 U.S.C. 88 423(d)(1)(A),
1382c(a)(3)(A). A “physical or mental impairmerg’an impairment that results from anatomical,
physiological, or psychological abnormalitiesathare demonstrabley medically acceptable
clinical and laboratory diagntis techniques. 42 U.S.C. 323(d)(3), 1382c(a)(3)(D).

The Social Security Administration, in dar to regularize thedjudicative process,
promulgated the detailed regulatiangrently in effect. Thesegalations establish a “sequential
evaluation process” to determine whether antéait is disabled. 20 C.F.R. § 416.920. If an
individual is found disabled at any point ireteequential review, further inquiry is unnecessary.
20 C.F.R. 8 416.920(a). Under thimpess, the ALJ must determime sequence, the following:
(1) whether the claimant is currently engagedsubstantial gainful activity; (2) whether the
claimant has a severe impairment, i.e., one that significantly limits the ability to perform work-
related functions; (3) whether tisevere impairment meets ajuals the medicatriteria of 20
C.F.R. Part 404, Subpart P, Appendi and, (4) whether the claimant can perform his or her past
relevant work. If the claimant cannot perform thek&arequired of his or her prior work, step five
of the evaluation requires the ALJ to decidehié claimant can do other work in the national

economy in view of the claimant’s age, ediara and work experience20 C.F.R. § 416.920(a).



A claimant is entitled to benefits gnf unable to perform other worlBowen v. Yucker82 U.S.
137, 140-42 (1987); 20 C.F.R. § 416.920(q).

A determination by the Commissioner that a claitma not disabled must be upheld if it
is supported by substantial evidence and comports with applicable legal starfketiz.U.S.C.

8 405(g). Substantial evidence is “such relevamtience as aeasonable mind mht accept as

adequate to suppoa conclusion.” Richardson v. Peraleg102 U.S. 389, 401 (1971) (quoting
Consol. Edison Co. v. NLRBO5 U.S. 197, 229 (1938Miles v. Chater84 F.3d 1397, 1400
(11th Cir. 1996). While the court reviews t@®@mmissioner’s decisiowith deference to the

factual findings, no such deferencegigen to the legal conclusion&eeton v. Dep't of Health &

Human Servs21 F.3d 1064, 1066 (11th Cir. 1994).

In reviewing the Commissionerecision, the court may ndecide the facts anew, re-
weigh the evidence, or substitute own judgment for that of the ALJ, even if it finds that the
evidence preponderates against the ALJ’s deciddoodsworth v. Heckle703 F.2d 1233, 1239
(11th Cir. 1983). The Commissiarefailure to apply the corretaw, or to give the reviewing
court sufficient reasoning for determining thatdreshe has conducted the proper legal analysis,
mandates reversaKeeton 21 F.3d at 1066. The scope of review is thus limited to determining
whether the findings of the Gomissioner are supported by subsi@ evidence ad whether the
correct legal standards were applied. 42 U.S.C. § 408{itpon v. Barnhart284 F.3d 1219, 1221
(11th Cir. 2002).

ANALYSIS
Plaintiff challenges the ALJ’'s decision oretfollowing grounds: (1) the ALJ failed to

articulate good cause for not crediting the opisiohtwo treating physicians; and (2) the Appeals



Council failed to remand this matter for consatem of whether Platiff's condition meets or
equals Listing 13.27. For the reasons thab]lthese contentions amt warrant reversal.

A. Opinions of Treating Physicians

Plaintiff argues that the ALJ erred by noéditing the opinions of treating physicians Dr.
Robert Oppenheimer and Dr. Robert Carey. (D&tat 7-9.) In responsBPgfendant argues that
the ALJ articulated good cause for according littlegiveto these opinions and that this decision
is supported by substantial egitte. (Dkt. 17 at 5.)

On September 26, 2013, Dr. Oppenheimer coteglea medical source statement. (Tr.
325-26.) During an eight-hour workday, Dr. Oppenheimer found Plaintiff capable of sitting for
three hours, standing or walking for two hours, sesding in a reclining or lying position for three
hours. (Tr. 325.) With regard tos opinion that Plaiiff would require thredwours of rest in an
eight-hour workday, Dr. Oppenheimekplained that this was due Plaintiff's “fatigue from
treatment for prostate cancerdapoor sleep.” (Tr. 325.) Fter, Dr. Oppenheimer found that
Plaintiff is either rarely capable or incapable(j lifting and carrying as little as one to five
pounds “due to urinary incontinence,” (2) baliagg or (3) stooping. (Tr326.) He diagnosed
Plaintiff with recurrent prostate cancer, hythgroidism, and sleep apnea. (Tr. 326.)

On November 4, 2013, Dr. Carey completed theesenedical source statement form that
Dr. Oppenheimer completed. (Tr. 329-30.)kdLDr. Oppenheimer, Dr. Carey found Plaintiff
capable, in an eight-hour workday, of sitting foree hours, standing or walking for two hours,
and resting in a reclining or lying position forele hours. (Tr. 329.) Dr. Carey explained that
Plaintiff required rest to relieve paand fatigue from his metastagicostate cancer. (Tr. 329.)
Dr. Carey found Plaintiff capable of occasionaltyeaning less than one third of an eight-hour

workday, (1) lifting and carrying one to five pounds, (2) balancing, and (3) stooping. (Tr. 330.)



He diagnosed Plaintiff with “metastatic prdast@ancer on androgen deprivation,” which causes
pain, fatigue, muscle mass loss, ardkarease in bone density. (Tr. 330.)

The ALJ gave little weight to the opinions Bf. Oppenheimer and Dr. Carey. (Tr. 23.)
First, the ALJ did not credit Dr. Oppenheimer’s opinion that Plaintiff would be unable to lift any
weight due to urinary incontinence becauseheeiDr. Oppenheimer’s nor Dr. Carey’s records
“confirm[ed] any real problems with urinarydantinence (let alone, dating back to October
2008).” (Tr. 23.) Further, the ALJ found that Dr. Oppenheimer’s opinion that Plaintiff is rarely
able or totally unable to balae or stoop was not corroborated supporting medical evidence.
(Tr. 23.) As to Dr. Carey’s opinion, whileg¢hALJ found Dr. Carey’s opion that Plaintiff can
lift up to five pounds “more reasonable,” henetheless found this apon uncorroborated by
medical evidence “show[ing] anything in termsupiper extremity strength deficits or the like.”
(Tr. 23.)

In support of his argument that the ALJpraperly discredited this opinion evidence,
Plaintiff summarizes his medichistory of prostate caec, arguing that by March 201&ter his
date last insured, his PSA levelsad “tripled” and that Dr. Gay diagnosed Plaintiff with
micrometastatic disease in Mar2815. (Dkt. 16 at 8.) This ewedce, however, is not during the
time period Plaintiff was insuredFurther, Dr. Carey’s diagnos{3r. 444) was not made until
after the ALJ issued his decisiofo be eligible for disability isurance benefits, Plaintiff must
demonstrate that he was disabled or before” the last daten which he was last insurédpore
v. Barnhart 405 F.3d 1208, 1211 (11th Cir. 2005) (mti42 U.S.C. § 423(a)(1)(A)), which was

December 31, 2012. (Tr. 18.) Therefore, Plairgtifftfgument that the ALJ erred in his evaluation

L As explained in the ALJ’s decisiofPSA” stands for the prostate-specific antigen (Tr. 20), which is monitored
through blood tests. (Dkt. 17 at 5, n.4.)
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of the opinion evidence based on evidence of Ptemtiancer from after Plaintiff's date last
insured is inapposite.

The Court’s review is limited to wheth#dre ALJ articulated good cause for discounting
Dr. Oppenheimer’'s and Dr. Carsybpinions. Medical opinions a@feating physicians must be
given substantial or consiadale weight unless good cause is shown to the cont@gwford v.
Comm’r of Soc. Sec363 F.3d 1155, 1159 (11th Cir. 2004¢e als®?0 C.F.R. § 404.1527(c)(2).
Good cause exists when the physician’s is ntgtéed by the evidence, the evidence supported a
contrary finding, or the physician’s opinion is clrsory or inconsistent with his or her own
medical records.Winschel 631 F.3d at 1179. Here, the ALJ explained that his reason for
according Dr. Oppenheimer’'s and Dr. Carey’s amsi little weight was that they were not
supported by their own treatment notes. Tikian appropriate aiculation of good causeSee
Crawford 363 F.3d at 1159.

Upon review of the evidence, the ALJ’s decistoraccord these opinions little weight is
supported by substantial evidence. The ALJdhghly summarized Plaintiff's treatment with Dr.
Carey and Dr. Oppenheimer. (Tr. 20-21.) Specilficafter Plaintiff's postate was removed in
2008, the ALJ noted that, beginning in summer anly éalf of 2011, Plaintiff's “post-operative
prostate-specific antiger{"PSA”) levels began to rise incramtally. (Tr. 20.) In October 2012
treatment notes, Dr. Carey explained that posgeyy, Plaintiffs PSAlevels “went to an
undetectable level,” but then became measuraldmadTr. 266.) Dr. Carey therefore referred
Plaintiff to Dr. Stephen Pate to undergo adjuvant radiatitimerapy between April and June
2012. (Tr. 266.) In Dr. Patrice’s treatment ndfias 245-53), Dr. Patrice discussed with Plaintiff
that the radiation therapy “only hdge potential to be curativettie disease was truly confined to

the prostate bed,” which he did not know widbsolute certainty.” (Tr. 247.) Dr. Patrice



concluded that “since there is no clear evideaot@ross metastatic disease,” he felt it was
reasonable to recommend radatitherapy. (Tr. 247.) In post-radiation therapy follow-up
appointment in October 2012, Dr. Patrice found Blatntiff's PSA levels were stable and there
was “no evidence of progression of diseas@.t. 252-53.) In his Qober 2012 follow-up visit
with Dr. Carey, Dr. Carey noted that Plaintif®SA levels will continue to be monitored every
six months and that “[h]is symptoms, fortunatelye good in that he is hbaving any leakage.”
(Tr. 266.) He noted that Plaintiff may needrone therapy in the fute and recommended that
Plaintiff increase his muscle mass and bone detisibugh exercise and weight loss. (Tr. 266.)
During these 2012 visits with Dr. Patrice and Drre&ya Plaintiff reportedyood urinary control.
(Tr. 250, 252, 266, 268, 270, 272, 276, 278, 279, 282, 284.)

Dr. Oppenheimer treated Pl&ffis hypothyroidism and other conditions. In September
2011, Dr. Oppenheimer examined Plaintiff for @agty preventative evaation. (Tr. 353.)
Plaintiff reported feeling well witl[n]Jo major complaints.” (Tr353.) In a folbw-up visit in
November 2011, Dr. Oppenheimer reported thatnBféis “active problems,” in relevant part,
were as follows: hypertension, which wagnign, hyperlipidemia, hypothyroidism, being
overweight, prostate cancer, and sleep apriéa. 350.) His thyroid condition improved with
medication. (Tr. 350.) In February 2012, Dr. Opipeimer reported that Plaintiff tolerated his
thyroid medication well and thais deficiencies were “adequatelyplaced.” (Tr. 347-48.) Dr.
Oppenheimer discussed Plaintfffising PSA level and discussed that Plaintiff should follow up
with Dr. Carey. (Tr. 347-48.) In Septemi2012, Dr. Oppenheimer examined Plaintiff and
recommended continuing his medications as pitestrand his exercisend diet program. (Tr.

342-45))



The ALJ found that Dr. Oppenheimer’s treatmeoties showed that Plaintiff did not report
complaints or side effects from medication. (Z0.) Further, Plaintiff did not report pain or
fatigue symptoms in these visits to Dr. Oppeantez, and Plaintiff's impaments of hypertension
and hyperlipidemia were adequately controllért. 20, 22.) Thus, the ALJ found that the medical
evidence did not support Plaintiff's complaintgain, fatigue, poor sleep, hot flashes, and urinary
frequency, and that Plaintiff's impairmentshyfpertension and hyperlipidemia did not warrant a
more restrictive RFC. (Tr. 20, 22). Howewvére ALJ recognized that Dr. Oppenheimer and Dr.
Carey noted Plaintiff's rising PSA levels by spriofig2012. (Tr. 21.) The ALJ cited Dr. Carey’s
April 2012 treatment note in which Dr. Cgréound that results of a March 2012 magnetic
resonance imaging (MRI) exam showed “no evidaf@suspicion of metastasis.” (Tr. 21, 274.)
Specifically, the March 2012 MRI showed no evideot®sseous metastatic disease.” (Tr. 310.)
Further, treatment notes in 2012 showed that #ffamaintained good urinargontrol. (Tr. 21.)
Thus, the ALJ concluded that “while there maydndeen some initial alarm for bony metastasis,
the MRI ruled this out. Likewise, and while thenay have been incremental increases in his PSA,
the claimant exhibited few symptoms. In partesuhe exhibited few symptoms that would cause
deficits in the ability to perforrbasic work activities.” (Tr. 21.)

Therefore, the ALJ’s decisida accord little weight to DiIOppenheimer’s opinion because
his treatment records did not shawinary incontinence or evidea of Plaintiff's inability to
balance or stoop (Tr. 23), is supported by sulbisiagvidence. The AL decision to accord Dr.
Carey’s opinion that Plaintiff can lift only upo five pounds little weight because it is
uncorroborated by evidence of upper body stremnlgtiicits (Tr. 23), islikewise supported by

substantial evidence. Accordingly, Plainsffirst contention does not warrant reversal.



B. Appeals Council

Next, Plaintiff argues that the Appealoucil erred by not remanding the case for
evaluation of a letter writteloy Dr. Carey in March 2015. (DKt6 at9.) On March 30, 2015, Dr.
Carey wrote a letter in response to a letter from Plaintiff's counsel. (Tr. 444.) In his letter, Dr.
Carey states that the primary site of Pl&ifilsticancer was his prostate, which was removed in
2008. (Tr. 444.) Atthe time of the letter, Pldirntha[d] an elevated PSA, which means that he
has micrometastatic disease given that his mei@statluation with imaigpg was unable to locate
where his cancer is present now. It is preably in his bones or lymph node tissue, most
commonly.” (Tr. 444.) FurtheDr. Carey explained that higrostate was removed in 2008
because it was believed that his cancer could dmallly curable,” and that Plaintiff was treated
with hormone therapy only “afterutas obvious that he had distamtrometastatic disease.” (Tr.
444.)

Plaintiff argues that Dr. Cayts March 2015 demonstrates thgintiff's condition met or
equaled Listing 13.27 before hissiired status expired. (Dkt. B6 10.) Listing 13.27 is the
Listing for cancer in which the “[p]rimary sifes] unknown after appropriatsearch for primary,”
and includes “metastatic carcinoma or sarcoemaept for squamous cell carcinoma confined to
the neck nodes.” 20 C.F.R. Pt. 404, Subp®#ph. 1, 8 13.27. Therefore, Plaintiff argues that
“the Appeals Council erred in faig to remand this case with ingttions to obtain medical expert
testimony to assess thppdicability of Listing13.27.” (Dkt. 16 at 10.)

If a claimant presents evidence after the AldEcision, the Appealso@ncil must consider
it if it is new, material, ad chronologically relevantBeavers v. Soc. Sec. Admin., ComiBQdl
F. App’x 818, 821 (11th Cir. 2015); 20 C.F.RA@4.970(b). New evidence must not be cumulative

of other evidence in the recordSee Caulder v. Bowe@91 F.2d 872, 877 (11th Cir. 1986);
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Beavers 601 F. App’x at 823 (holdinthat the Appeals Council did nerr in its review of new
evidence because “[tlhe new evidens either cumulative of, opasistent with, the evidence that
was before the ALJ”). The new evidence is material if “there is a reasonable possibility that the
new evidence would change the administrative outcoidgde v. Bower823 F.2d 456, 459 (11th
Cir. 1987). Chronologically relevant evidence igdence that relates todlperiod on or before
the date of the ALJ’'s hearing decisioRlowers v. Comm’r of Soc. Sed41 F. App’x 735, 745
(11th Cir. 2011) (citing 20 C.F.R. 8§ 404.970(b)). id&nce relating to a pex after the date of
the ALJ’s hearing decision is itevant as review is limited to “the decision of the ALJ as to
whether the claimant was entitléal benefits durin@ specific period of time, which period was
necessarily prior to the daté the ALJ’s decision.”Wilson v. Apfel179 F.3d 1276, 1279 (11th
Cir. 1999).

The Appeals Council must graatpetition for review if itfinds that the ALJ’s “action,
findings, or conclusion is contrary to the weight of the evidence currently of recoigtdm v.
Comm’r of Soc. Sec. Admid96 F.3d 1253, 1261 (11th Cir. 2007) (internal quotations omitted).
The Appeals Council is not required to provide aititaxplanation of a claimant’s new evidence
when it denies a petition for reviewlitchell v. Comm’r, Soc. Sec. Admii71 F.3d 780, 783—-85
(11th Cir. 2014) (explaining that the Appealsu@oil, when denying a reqgsifor review, is not
required “to give a detailed rationale for wgch piece of new evidence submitted to it does not
change the ALJ’s decision”). As such, on appaakviewing court “must consider whether the
new evidence renders the denial of benefits erronedngtam, 496 F.3d at 1262. In other words,
to obtain a remand from a fededastrict court under sentenceur of 42 U.S.C. § 405(qg), “[a]

claimant must show that, in light of the newidence submitted to the Appeals Council, the ALJ’s
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decision to deny benefits is not supported by il evidence in theecord as a whole.”
Timmons v. Comm’r of Soc. Se&822 F. App’x 897, 902 (11th Cir. 2013).

In his request for the Appea®ouncil’s review of the ALJ'slecision, Plaitff argued that
Dr. Carey’s March 2015 letter carrhs that Plaintiff meets Listg 13.27. (Tr. 8.) The Appeals
Council received and incorporatedo the record Dr. Carey’s Mar015 letter, whig is part of
Exhibit 15F. (Tr. 5, 444.) Thegpeals Council denied &htiff's request for review of the ALJ’s
decision, finding “no reason under our rules toeevthe Administrative Law Judge’s decision.”
(Tr. 1.) Specifically, the Apgals Council considered whethéye ALJ’s “action, findings, or
conclusion is contrary to the vgdit of the evidence currently ofcord,” but concluded that the
new evidence “does not providebasis for changing the Administive Law Judge’s decision.”
(Tr. 2)

In support of his argument, Plaintiff cites.[atrice’s treatment notes from 2012. (Dkt.
16 at 11.) In March 2012, Dr. Patrice examiri@dintiff on referral from Dr. Carey due to
Plaintiff's rising PSA levels aftehis 2008 surgery removing his ptate. (Tr. 245.) Dr. Patrice
diagnosed Plaintiff with recurreatlenocarcinoma of the prostater.@45.) However, Dr. Patrice
discussed with Plaintiff that they could not know “with certairityiis cancer recurrence was only
in his prostate. (Tr. 249.)Dr. Patrice informed Plaintiff @t it was “possible that he has
micrometastatic disease.(Tr. 249.) Radiation therapy, DPatrice explained, would only be
effective if his cancer was only his prostate. (Tr. 249.) Deatrice elaborated as follows:

The fact that it was approximately 36 miomtfrom the time of the surgery to the

detection of PSA, is a favorable prognosdictor for a local recurrence. We do not,

however, have a large number of data moiatdetermine his PSA kinetics. He also

had negative lymph nodes, negative swhivesicles, and a close margin of

resection which would also provide evidenand support thatithis a localized
recurrence.

(Tr. 249.)
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In a follow-up appointment with Dr. Patrice April 2012, Dr. Patrice noted that Plaintiff
had an MRI performed on March Z8)12, “which showed no evidenokany metastatic disease.”
(Tr. 247, 310.) Dr. Patrice again informed Pldfritiat radiation therapwould only be effective
if Plaintiff's cancer was confed to his prostate, which cauhot be known with “absolute
certainty.” (Tr. 247.) HoweveDr. Patrice concluded that “sintleere is no clear evidence of
gross metastatic disease,” it waasonable to offer Plaintiff radiah therapy. (Tr. 247.) Because
Plaintiff was scheduled to have his PSA levelsadled again, Dr. Patrice and Plaintiff agreed to
await those results before begmyradiation therapy. (Tr. 247—-48Blaintiff received radiation
therapy, which ended in June 2012. (Tr. 2501y 24012 blood tests showed that Plaintiff's PSA
level rose again, and Dr. Patrice stated thaahd Dr. Carey’s treatment plan was to again test
Plaintiff's PSA level in September 2012. (Tr. 25DJ. Patrice discussed with Plaintiff additional
treatment options should the PSAdé continue to rise, which euld indicate “the presence of
micrometastatic disease.” (Tr. 251.) In@atober 2012 follow-up examination by Dr. Patrice,
Dr. Patrice noted that ¢hresults of Plaintiff’'s September 20R3A testing showed that his level
was “stable at this time.” (Tr. 252.) Therafpthere was “no evidence of progression of [his]
disease,” although Plaintiff wadilcontinue to be monitorday Dr. Carey. (Tr. 252-53.)

Dr. Carey’s treatment notes align with Dr.tiRa&’s treatment notes. First, reviewing
Plaintiffs March 2012 MRI, Dr. Carey notedahthe MRI “shows no eve&hce of metastatic
disease.” (Tr. 274.) In July 2012 and Octol@2treatment notes, Dr. Cgneoted that Plaintiff
underwent radiation therapy with Dr. Patrice between April and June 2012 and, as of July 2012,
“[tlhe metastatic evaluation hagén negative as would be expectéth such a low PSA.” (Tr.
266, 270.) Dr. Carey noted that Pi#Hi’'s PSA level will continueto be monitored and that he

informed Plaintiff may need to undergo hormoneréipy in the future. (T 266.) After his date
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last insured, by March 2013, Dr. Carey noted ®laintiff's PSA level doubled in less than six
months and Plaintiff “has whatlikely micrometastatic disease.” (Tr. 262.) Therefore, Dr. Carey
recommended that Plaintiff consider urgteng hormone therapy. (Tr. 262.)

Plaintiff argues that the evidence shows Blatntiff's diagnosis omicrometastatic cancer
was suspected during the time Plaintiff was radubut not confirmed until after his radiation
therapy was proven ineffective. KD 16 at 12.) A review of the @lence before Plaintiff's last
date insured shows that Dr. Regrand Dr. Carey, in evaluatingetbause of Plaintiff's rising PSA
level, considered whether Plafifis cancer was recurring in hisgstate, in which case radiation
therapy could be used to treftor if the locatim was unknown, in which case hormone therapy
would be used to treat it. In his 2012 treatmeotes, Dr. Patrice makes plain that there was no
way to know with certainty that Plaintiff's cancer svastricted to his prostate and that he did not
have micrometastatic disease. However, Dtri¢&as review of a Mech 2012 MRI of Plaintiff
did not show clear evidence of micrometastasedse and thus he recommended radiation therapy
as a reasonable course of treatment. Aftem#fts PSA level was still on the rise after his
radiation therapy concluded in June 2012, Dr. Pauliscussed Plaintiff's other treatment options
because his rising PSA level was indicative afnmnetastatic disease. Although September 2012
PSA testing showed that Plaintiff's level hadhslized, by March 2013, Plaintiff's PSA level rose
again and Dr. Carey diagnosed Pldintith micrometastatic disease.

Dr. Carey’s May 2015 letter is not “new,” nonculative evidence. The record contains
Dr. Carey’s March 2013 riding, in his treatment records, thRlaintiff “has what is likely
micrometastatic disease.” (Tr. 262.) Thus, Oarey’s May 2015 letter confirming a diagnosis
he made in March 2013 does not constitute neweenxie. The letter is, however, chronologically

relevant. This is because Ratrice and Dr. Carey contempldtat length, the possibility of
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Plaintiff having micrometastatic siase during the time Plaintiffas insured and during the time
before the ALJ's desion was renderedSee Caulder791 F.2d at 877—7@inding evidence
submitted to the Appeals Council “relevant and probatithat it pertains to a condition that [the
claimant] listed in his applications at the admiagve level as a soura® his disability” and
“contains a medical opinion on tipeesence of the impairmedtiring the time period for which
benefits are sought”).

Importantly, however, this letter is not tedal because it deenot render the ALJ’'s
decision unsupported by substangaldence. The ALJ conclude¢bat “while there may have
been some initial alarm for bony metastasis, tharfi¥ 2012] MRI ruled thisut” and, “[a]t most,
there was a deterioration in health towards therlataé of 2013, but this is also in dispute (and,
most certainly occurs wedlfterthe date last insured).” (Tr1222.) Substanti@vidence supports
this conclusion and the May 2015 letter does ai@nge that. The evidence during the time
Plaintiff was insured shows that while Pl#ii's physicians considered whether he had
micrometastatic disease during the time he waseaasthey concluded that he likely had recurrent
prostate cancer. Unfortunately, as the ALJ expthiie. 21), the evidence after Plaintiff’'s date
last insured, beginning in March 2QXkhows that Plaintiff's PSA lelebegan to rapidly rise and
that Dr. Carey diagnosed Plaintiff with microme#di€ disease. (Tr. 262.) The addition of Dr.
Carey’s March 2015 letter (Tr. 444), in which he confirmed his March 2013 diagnosis of
micrometastatic disease (Tr. 262), does not ren@ekltld’s conclusion thairior to the expiration
of Plaintiff's insured statusPlaintiff did not have microetastatic disease unsupported by
substantial evidenceseeTimmons522 F. App’x at 902 (explainintpat “[a] claimant must show

that, in light of the new evidee submitted to the Appeals Cointhe ALJ’s decision to deny
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benefits is not supported by substantial evidentleamecord as a whole”). Therefore, Plaintiff's
second contention does nearrant reversal.
CONCLUSION

Accordingly, after due considerati@and for the foregoing reasons, it is

ORDERED:

1. The decision of the CommissionelAEFIRMED .

2. The Clerk of Court is directed to enfiamal judgment in favor of the Commissioner

and close the case.

DONE andORDERED in Tampa, Florida, on August 17, 2017.

( 'r_, e / \-..J‘ il i P&
f»_j’ JUEKIE S. SWEED e
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:
Counsel of Record
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