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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

PEOPLE FOR THE ETHICAL
TREATMENT OF ANIMALS, INC.,

Plaintiff,
V. Case No: 8:1@&v-2899-T36AAS
DADE CITY’'S WILD THINGS, INC.,
STEARNS ZOOLOGICAL RESCUE &
REHAB CENTER, INC., KATHRYN P.
STEARNS and RANDALL E. STEARNS,

Defendants.
/

ORDER

This causecomes before the Court uptimee Report and Recommendati¢iR&R”) filed
by MagistrateJudgeAmanda ArnoldSansme onOctober 10, 2018Doc. 269).In the R&R,the
Magistrate Judge recommends that the GaemyDefendantsMotion to Dismiss PETA’s Second
Amended ComplainDefendantsimely filed anObjection to the R&R (Doc270), to whichPETA
responded (Doc. 271Upon consideration of the R&Bnd the partiédilings, the Court will
overrule Defendants’ Objectioadopt, confirm, and approve in all respdtis R&R, and deny
Defendants’ Motion to Dismiss.

I. BACKGROUND

The background of this case is set forth in detail in previous oRlelesant to this Order
People for the Ethical Treatment of Animals, IN®ETA"), an animal rights group, sué&hde
City’s Wild Things, Inc., Stearns Zoological Rescue & Rehab Center, lathryh P. Stearns,

and Randall E. StearnsOéfendants”)or allegel violations of the Endangered Species Act, 16
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U.S.C. § 1531et seq(the “ESA”)! in connection wittDefendantsbperation ofa family-run zoo
in Dade City,Florida that houses tigers and tiger cubs. Doc. 1; 3d¢.Doc. 256 Following
protracted litigaibn, including Defendants’ noncompliance witle Magistrate Judge’s discovery
orders andelatedensuing event$,PETA filed a Motion for Leave to File Second Amended
Complaint toadd new factual allegations ataincorporate the legal standard under B8A as
refinedby the Eleventh Circug opinionin PETA v. Miami Seaquariu879 F.3d 1142 (11th Cir.
2018),adhered to on denial of reh’§05 F.3d 1307 (11th Cir. 201&)oc. 238. The Court granted
PETA’s motion, and PETA filed its Second Amended Complaint. Doc. 254; Doc. 256.

Defendants filed a Motion to Dismiss PETA’s Second Amended Com@athPETA
filed a response in opposition. Doc. 265; Doc. 2§&n this Court’s referral, the Magistrate Judge
enteredthe R&Rrecommending that the Court deny Defendants’ Motion to Dismiss. Doc. 266;
Doc. 269. Defendants filed an Objection, and PETA responded. Doc. 270; Doc. 271.

II.  LEGAL STANDARD

When a party makes a timely and specific objection to a Magistrate Judge’s Report and
Recommendation, thadrict judge “shall make de novadetermination of those portions of the
report or specified proposed findings or recommendations to which objection is made.” 28 U.S.C
8§ 636(b)(1)(C)Jeffrey S. v. State Bdf Educ of State of Ga896 F.2d 507, 512 (11th Cir. 1990).
With regard to those portions of the Report and Recommendation not objected to, the district judg
applies a clearly erroneous standard of revieee Gropp v. United Airlines, In@17 F. Supp.
1558, 1562 (M.D. Fla. 1993Wpon review,the district judge may accept, reject, or modify in

whole or in part, the Report and Recommendation of the Magistrate Fadg&. Civ. P. 72. The

1 The ESA prohibits the “take” of any endangered species. 16 U.S.C. &)E3M). “Take” means to “harass, harm,
pursue, hunt, shoot, wound, kill, trap, capture, or collect, ortéonat to engage in any such conduct.” 16 U.8.C.
1532(19).

2 SeeDoc. 230 for additional background.



district judge may also receive further evidence or recommit the matter to thstristegJudge
with further instructionsld.

To survive a motion to dismider failure to state a claimnder Rule 12(b)(6), a pleading
must include a “short and plain statement of the claim showing that the pleader is entéled.”
Ashcroft v. Igbal 556 U.S. 662, 6778 (2009) (quoting Fed. R. Civ. P. 8(a)(2)). Labels,
conclusions and formulaic recitations of the elements of a cause of action ardioensuid.
(citing Bell Atlantic Corp. v. Twomb)y5650 U.S. 544, 555 (2007)). Furthermore, meaged
assertions are not sufficientd. A complaint must contain sufficient factual matter, which, if
accepted as true, would “state a claim to relief that is plausible on its hogtiotingTwombly
550 U.S. at 570). “A claim has facial plausilyilwhen the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the defendanteddrathe misconduct
alleged.” Id. (citation omitted). The court, however, is not bound to accept as true a legal
conclusion stied as a “factual allegation” in the complaiihd.

1. DISCUSSION

A. Clearly Erroneous Review

The vastmajority of Defendants’ Objection is a verbatim reproductionthad Motion to
Dismiss.CompareDoc. 265with Doc. 270.But, “[w]here an objecting party. . simply reiterates
his original arguments, the court reviews the Report and Recommendation oreafoercor.”
Johnson v. Thomaslo. 4:12cv-1899KOB-JEO, 2015 WL 1512088, at *3 (N.D. Ala. Mar. 31,
2015) (internal quotatiomarks omitted)Accord Silvers v. Verbata, IncNo. 5:17cv-169-OC-
34PRL, 2018 WL 1992204, at *1 (M.D. Fla. Apr. 27, 20{8) no specific objections to findings
of facts are filed, the district court is not required to condulet aovareview of those findings.

(citing Garvey v. Vaughn993 F.2d 776, 779, ®.(11th Cir. 1993)) Kharod v. City of Atlanta



No. 1:11cv-01104CC-AJB, 2014 WL 11517843, at *1 (N.D. Ga. Jan. 27, 20B43t(ng thata
party who ‘simply reiterates his origihargumentshas not met the specificity requirement” of 28
U.S.C. § 636(b)(1)(C) (quotinghomas v. Astryes74 F. Supp. 2d 507, 511 (S.D.N.Y. 2009)))
Thus, the Court reviewthie R&R for clear error.

Uponreviewof the R&Rand the parties’ submissiorieg Court cannot conclude that the
R&R is clearly erroneous. Rather, the R&R thoroughly addresses each of Deséodat@ntions
in the Motion to Dismiss, explaining through detailed analysisedty of Defendants’ arguments
arewithout meritand why theéMotion to Dismisss subject to denial.

The R&R first addresses Defendants’ contention that PETA lacks stam@fendants
argue PETA lacks standing becattszalleged injuries ae minimisspeculative, and not caused
by DefendantsThe R&R explainghat DefendantsonflatePETA'’s alleged injuryvith the alleged
injuries to the tigers. For purposes of standing, PETA’s alleged injury is the frustratioitsof
organizationaimission andeed tadivert its resourcegue to Defendants’ conduct. Moreover, the
R&R explains, contrary to Defendants’ contention, PEddes allege that Defendants are
responsible for thenjury; thus, PETA sufficiently alleges a casual connection between ity injur
and Defendants’ conducBased on this, as well as additional discussibreach element of
standingthe R&R concludes that PETA& standingp asserts its claims against Defendanist
conclusion is supported by law and the allegations in the Second Amended Complaintboand is
clearly erroneous.

Next, the R&R addresses Defendants’ argument that PETA does not state aciE8A f
violations under the “threat of serious harm” standard as articulatéee ikleventh Circuit’'s
decision inMiami Seaquarium The Magistrate Judgerovidesa detailed discussion dfliami

Seaquariumincluding the district court’s opinion, tigleventh Circuit’s decisioaffirming that



opinion, and the Eleventh Circuit’'s decision denying rehearBgcauseMiami Seaquariums
relevant to the Court’smalysis here anthfra, the Court brieflysummarizes the pertinent details
of thatcase

Miami Seaquariunmvolved PETA’s ESA challengsoncerninghe conditions of aaptive
endangered killer whale, Lolita, tite Miami Seaquarium’s facilityl89 F. Supp. 3d 1327 (S.D.
Fla. 2016);879 F.3dat 1144. The district court granted summary judgment in favor of Miami
Seaquarium, concluding that PETA lacked evidence to show that the comygaicaaditions
“gravely threaten[ed] Lolita’s existencelB9F. Supp. 3d at B3l. The Eleventh Circuit affirmed,
holding that “harm” or “harassment” under the ESA “is only actionable if iepa@sthreat of
serious harm.” 879 F.3d at 1150 Miami Seaquarium Lolita’s injuries—physical and
psychological injury caused by inability to engage in normal swimming and divinyibed)a
psychological injury caused by the absence of a socially compatible scmmpgphysical injury
and stress caused by other cetaceans’ behavior, an eye condition, blisterskied 'wvamsun
exposure, antibiotic and other medical treatment, general unhealthiness sudbinex
impairment, abnormal behavior such as listless floating, teeth wear, atitiarmlikely to reduce
lifespan—failed to meet this standard when the undisputed evidence was considered. 879 F.3d at
1144, n. 2; 905 F.3d at 1309.

A petition for panel rehearing was filed, and the Eleventh Circuit issued an opinionglenyi
rehearing. 905 F.3dt 1307-08 The opiniondenying rehearingdhered to th&leventh Circuit’s
previaus decisiorandreiteratedthat “harm” or “harassment” under the ESA are not actionable
“unless they meet a threshold level of severigny actionable ‘harm’ must be serious and any
actionable ‘harass[ment] must pose the threat of serious hatnaf’1310. The Eleventh Circuit

further noted that although it had determined that Lolita’s conditions did not rise avéhefa



threat of serious harnthe circumstances Miami Seaquariunwere “unique”and theoutcome
should not “t[ie] the hands of futuo®urts in cases involving younger, healthier animals who may
be faced with different circumstance&d. at 1309. Moreover, the Eleventh Circuit declined to
define the contours of the “threat of serious harm” standard, instead “allowingtdistirts tte
flexibility to apply that rule to future circumstances with which they agsgmted.’ld.

As the R&R noted, an important distinction betwd&&éami Seaquariunand thg case is
that here, the Court is asked to resolve a motion to dismiss. Unlike atriheasy judgment stage,
a district court reviewing a motion to dismiss assesses only the four corneesaminiplaint to
determine whether the plaintiff properly states a claim. Thus, unlikiéami Seaquariugwhere
the district court reviewed evidence concerning Lolita’s injuries, includingdhase and effect,
the Court here only reviews the allegatiamshe Second Amended Complaint, assumed taue,
assess whether PETstates a plausible claim

As the R&R found, PETA'’s allegations of serious harm or the threat of seriounsaha
supported by examples. The most obvious example is PETA'’s allegation that Deferailessd
the death of three tiger culi3oc. 256 at 1 89, 92Additional allegationsend further support to
PETA'’s assertion that the tigers were allegedly subject to serious harm tbraaeof serious
harm. E.g, Doc. 256 at 1Y 30, 32, 34, 36, 45, 47;583 5859, 71, 7374, 90.Contrary to
Defendants’ argument, PETASecond Amende@€omplaint is not merely conclusory, and the
Magistrate Judge did not clearly err in recommending that Defendantsoriviati Dismiss be
denied.

Next, the R&R rejects Defendants’ contention that the Animal Welfare AAVAA
preempts PETA’s ESA claims. &R&R’s conclusiorthat the AWA does not preempt the ESA

is supported by case law, includiMjami Seaquariumas well as allegations in the Second



Amended Complaint. The Court cannot conclude thavihgistrate Judge’s determination in this
respect is @arly erroneous.

Lastly, the R&R rejects Defendants’ argument that PETA failed to jesessary or
indispensable partiesGreg Woody (“Woody”) and Joe Maldonado (“Maldonadender
Federal Rule of Civil Procedure 19(a). Defendants argue that Woody addriddb are necessary
parties because they arranged for the transport of the tigers, an evériswbicnected to PETA’s
allegationsconcerningthe tiger cubs’ deaths. But, as the R&R explains, neither Woody nor
Maldonado are an impediment to the Coudoading relief to the existing partigseither Woody
nor Maldonado have claimed an interest in the ac@fendants did not identify what interests
Woody or Maldonado would have in the acti@nd Defendants do not describe a situation
whereby resolvinghis action would result in a risk of double, multiple, or inconsistent obligations.
The Magistrate Judgegonclusionthat PETA has not failed to join necessary or indispensable
partiesbased on the Federal Rules of Civil Procedure and Eleventh Qirecé&dent, is not clearly
erroneous.

B. DeNovo Review

The only discussionthat Defendants providén the Objectionthat is not a verbatim
reproduction of the Motion to Dismis®ncerns the Eleventh Circuittginiondenying rehearing
in Miami SeaquariumThatopinion was releaseafter Defendants filed their Motion to Dismjss
but before the Magistrate Judge entered the R&R. 90518@d, Doc. 269. Althougthe parties
did not have the opportunity to brief the Eleventh Circuit’'s opinion degnyahearing.the
Magistrate Judge considered tthecision as discusseduprg in making her recommendation

Doc. 269 at p. 11According to Defendantdjowever,the Magistrate Judge misinterpreted or



ignored portions of tle Miami Seaquarium decision denyng rehearing thus wrongly
recommending that Defendants’ Motion to Dismiss be denied.

Defendants inserthaer new discussion—approximately five paragraphsbetween the
argument®riginally presentedn the Motion to Dismiss Althoughit is not clearthat Ddendants’
few additionalparagraphshould be considered specific objecsgiven that they are made a part
of Defendants’ reiterated argumerttge Court willnonetheless constrtigem abjectionsjn the
interest of thoroughness, anill review thecorresponding portionsf the R&Rde novo.

1. PETA Plausibly Alleges ESWolations

First, Defendants argue that the Magistrate Judge igtloeeEleventh Circuit’s discussion
of certainspecificinjuriesin Miami Seaquariunthat “plainly failed” to meet théthreat of serious
harn? standard905 F.3d at 1309. Apparently, Defendants believe that the injarieslita in
Miami Seaquariumare comparable to thalegedinjuresto the tigers describeith the Second
Amended Complaint, andor that reason, cannot survivBefendants’Motion to Dismiss.
Defendantsargument referenceke following portion of théiami Seaquariunopinion denying
rehearing:

In any event, some injuries noted by Appellants wagikten therecord evidence,

plainly fail to meet the “threat of serious harm” standard. For example, Aapg=l|

cite the “rakes” inflicted when the Pacific whiseded dolphins with whom Lolita

shares her tank scrape her with their teeth. But cetaceans, including orcas and

dolphins,undisputedly rake each other in the wild. And Appellants’ own expert
rated Lolita’s rakes as a three to four on a scale from one to ten, with nerthei

most raked orca observed in the wild and one being the least raked orca observed

in the wild. So, ot only is Lolita suffering fewer rakes than the average wild orca,

she is receiving care to make sure her rakes [@a¢n that evidence, Lolita’s

rakes are not serious enough to illustrate that the conditions of her captivity amount

to “harm” or “harasgnent]” in violation of the ESA.

Id. (emphasis added).



The Court rejects Defendants’ comparisorthef facts oMMiami Seaquariunto thefacts
of this caselmportantly, he Eleventh Circuiin Miami Seaquariundid notdetermine that certain
injuriescould neverise to the level of a threat of serious harmther, the Eleventh Circuit held
that,given the evidencgéolita’s injuries did not rise to the level of a threat of serious hagain,
as discusseth the R&R andsuprg the procedural posturef this case is criticalln Miami
Seaquariumthe district court, and the Eleventh Circuit on review, analyzed the available and
undisputed evidencgrovidedin connectionwith a summary judgment motioklere, the Court
does not review any aNable evidence because the focushe Motion toDismiss isonthe four
corners othe Second Amended Complaint.

PETA provides various examples of the ways in which it says Defendants’ tonehted
serious harm or a threat of serious harm to thegsiggponde novaeview, the Court agrees with
the Magistrate Judge that PETA’s allegations are sufficient to withstanddaetshMotion to
Dismiss.

2. The AWA Doeblot Prevent PETA From Stating Plausible ESA Claims

Defendantslsoargue that the R&R incorrectly determines thatAldéA does not preempt
the ESA. Defendants contend tpatrsuant to the Eleventh Circuit’s discussion of the relationship
between the AWA and ESA iWliami Seaquariuma plaintiff cannot be allowed to sue evk a
defendant’s conduct complies with AWA regulations.

Defendants misconstrudliami Seaquariurs discussion of the twdaws. Miami
Seaquariunmoted only that the ESAould effectively nullify the AWAIf “harass” and “harm”

were interpreted more broadlyan how the Eleventh Circuit interpreted the termihat case-

3 Even if the Eleventh Circuit had decided that the injuries descriddami Seaquariunsould never reach the level
of a threat of serious harm, that would not affect the plausibility o6dwnd Amended Complaint, whialleges
different injuries than those describedMimmi Seaquarium

9



i.e., if the terms were given their dictionary definitions. 879 F.3d at 1150. But the Court does not
interpret*harass” or “harm’anymore broadly thathe Eleventh Circuiin Miami SeaquariumTo

the contrary, théagistrate Judgand this Court havexplicitly followedthe Eleventh Circuit’s
directivethat “harass” or “harm” are only actionablere such “poses a threat ofiees harm.”

Id.

Finally, even if Defendantsassertior-that a plantiff cannot sue a defendant who
complies with the AWA—were correctDefendantsargument would faihere That is because
PETA’s Second Amende@omplaintincludes allegations that Defendanid notcomply with
the AWA. Doc. 256 at 1 40, 48, 67, 76, 8. Thus, Defendants’ final contention is meritless.
Uponde novaeview, the Court finds that PETA plausibly states a claim for ESA violations.

Accordingly, it isORDERED:

1. Defendants’ Objection to the Magistrate Judge’s Report and Recommendation
(Doc. 270) iIOVERRULED.

2. The Report and Recommendation of the Magistrate Judge (Doc. ZéRpiwed,
confirmed, and approved in all respects and is made a part of this Order fopatposes,
including appellate review.

3. Defendants’ Motion to Dismiss Plaintiff's Second Amended Complaint (Doc. 265)
is DENIED.

DONE AND ORDERED in Tampa, Florida odanuaryl7, 2019.

f:_.f e o CdinJard o NonaugeX .

Charlene Edwards i—[oneywel] T
United States District Judge

Copies to:
Counsel of Record and Unrepresented Patrties, if any
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