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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
DARRELL ARCHER,
Plaintiff,
V. Case No: 8:1&v-3067-T36AAS
WAL-MART STORES EASTLP, et al,

Defendants.
/

ORDER

This matter comes before the Court uddefendants’ Mtions to Dismiss Plaintiff's
Fourth Amended Complai{Doc. 241; Doc. 242) and Plaintiff's responses thereto (2d&;
Doc. 248. The Court, having consideréde parties’ submissionand being fully advised in the
premiseswill grant in part and deny in pdhte Motions to Dsmiss

l. Background?

Plaintiff Darrell Archer (“Plaintiff’), a California citizenyisited Defendant WaMart
Stores East, LP (“Walmart’)n Polk County, Floridaon November26, 2015 to purchase a
television set. Doc237 at 11 5, 14-15 Plaintiff paid for the television by credit card at an
automated checkout line with the assistance of a Walmart empl®yamond Hernandez
(“Hernandez”) Id. at 1 1415, 50.Following the purchase, Plaintifflacedthe televisionin a
Walmart shopping cart amqtoceededo the Walmart exit immediately adjacent to the automated

checkout lineld. at | .

! The facts are derived from the Fourth Amended Complaint (Doc. 237), #gatadins of which the Court must
accept as true in ruling on the instant motions to disriee Linder v. Portocarrer®63 F.2d 332, 334 (11th Cir.

1992). The Fourth Amended Colamt—Plaintiff's sixth pleading in this casewas drafted by counsel. Doc. 237.
Plaintiff’s first four complaints, including his Corrected Second Adezl Complaint which the Court dismissed in
part with prejudice and in part without prejudice, were fjjealse. Se®oc. 181.
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When Plaintiff approached the exit,d#ferent Walmart employee, Defendantaitara
Harris (“Harris”), stopped Plaintiff and asked to see his rectdptat § 1I7. Harris positioned
himself in front of Plaintiff's shopping cart, preventiRgaintiff from leaving.ld.

Plaintiff declined to provide his receipt and explained that he had just purchased the
television a few feet awayd. at §19. Harriscontinued to block Plaintiff's path to the exi. at
1 24.Harris summonetellow Walmart employee, Defendant Charles Caraway (“Caraway”), and
a police officerDefendant Brad Webster (“Webster”), and advised them that Plaintiff haédefus
to produce his receiptd. at § 2627.

Webstey who was dressed ipolice uniform, accsedPlaintiff of shoplifting.ld. at § 29.
Websteradvised Plaintiff that he was not free to leave the store Plaintiff believed that he was
in fact not free to leavéhe store, either with or without his televisidd. at § 30. Caraway
continued to dtain Plaintiff with the assistance of Webstdrat { 3. Caraway accused Plaintiff
of failing to pay for the television and attenmgf to shoplift. Id.

Caraway summoned his assistant manager, Defendant Kristine Wood (“Wood”), who
arrived at the scendd. at I 2. Another police officer also dressed in poliggform, Defendant
Ken Nichols (“Nichols”),arrived at about the same time as Wolddat § 3. Wood and Nichols
were advised that Plaintiff had been asked to produce a receifusedld. at I 3t. They were
also advised of Plaintiff’'s statement that he had just purchased the televigiesteeckout area
immediately adjacentd. at  35.Wood, Caraway, Webster, and Nichols all continued to detain
Plaintiff. Id. at 1 3.

A third police officer DefendanDan Gaskin (“Gaskin’j)also dressed in police uniform,
arrived at the scene and was adui®f the situationld. at { ¥. Gaskinassisted with detaining

Plaintiff. Id. at § 38. In addition, Gaskin took and removed Plaintiff's television from his



possession and contrdt. Plaintiff's television was not returned to him despite his repeated
demands during his detentiotd. at  39. Plaintiff attempted to leave the store with his property
on several occasions, but was prevented from doing so by Wood, Caraway, Webstés, kil
Gaskin.Id. at  41.

At the time of Plaintiff's detention, Walmiahad a store policyhich provided that a
person who “refuses to show his receipt of purchase . . . to nevertheless be permittecthe leave
store with their merchandisdd. at § 22. Wood, Caraway, Harris, Webster, Nichols, and Gaskin
were all fully aware of the policy and “each knew that refusal to produce a reesipteither a
justification for the detention of the customer nor seizure of his propétyat 71 31, 36, 68. The
Walmart employees, Harris, Wood, and Caraway, never attempted tmiptiegolice officers
from seizing Plaintiff's property by “pointing out or reminding them [that]dtoee policy was to
allow customers to leave with their property even if they refused to produceiat.fdd. at § 71.

During Plaintiff's detention Caraway Nichols, and Gaskin repeatedly called Plaintiff a
“thief,” accused him of shoplifting, artdreated to arrest hiihhe didn’t show higeceipt for the
television.Id. at § £. NeitherWood, Caraway, Webster, Nichols, or Gaskin madeedfoyt to
conduct an independent investigationdetermine if Plaintiff had paid for the televisia@ven
though Plaintiff told them that he had made the purchabe aheckout are@earby Id. at T 8.

Hernandez, the employee who helped Plaintiff with purchase, saw Plaintiff being
detained at the exild. at § 51. Hernandez contacted her supervisor to advise that Plaintiff had in
fact purchased the televisioll. at  52. Hernandez’'s supervisor, however, failed to take any
action or advise Wood, Caraway, Nichols, Gaskin, or Webster of this informhticat. § 53.
Instead, the supervisor advised Hernandez to wait until after her shift to acdes@m@section

that Plaintiff had purchased the televisith.



Plaintiff's detention continuedd. at I 3. During Plaintiff’'s detentionywood and Caraway
did not actuallybelievethat Raintiff stole the televisiofibut nevertheless continued to unlawfully
detain him and prevent him from leaving the store with his propddy &t f 66.Eventually,
Plaintiff was “trespassed” from the premises without the televidohrat § 55.Nichols advised
Plaintiff that he had to leave the premises and that he was forbidden from ttakitedevision
with him. Id. at { 56. Plaintiff insisted that he be allowedake the television, but was repeatedly
advised that he would be arrested if he did not leave the premises immedi#telyt the
television.Id. at 1 57.

To avoid arrest, Plaintiff reluctantly agreed to leave the premises withdeteévision.ld.
at 1 58. Plaintiff was escorted off theemises by the police officerl. Plaintiff's detention and
escort off the property occurred in public in the presence of dozens of custioinary. 61. The
Walmart customers entering and exiting the store heard the accusatiorst &gmintiff and
observed his detentioid. at § 61.This subjected Plaintiff to humiliation, embarrassment, and
emotional distressld. Throughout the incident, Plaintiff was never threatening, belligerent,
obstructive, or disturbing of the public peace and gldett  63.

Subsequent investigation, after Plaintiff was forced to leave, revidadedPlaintiff had
purchased the television at the checkout aisle near thédexit J 60 During Plaintiff's detention,
Harris, Caraway, Wood, and Edward Camp (“Camp”) were acting within the scope rof thei
employment with Walmartld. at 7 11, 62. Walmart was responsible for the actiongsof i
employees and of the police officers working at Walmart providing -ekitapolice services for

the storeld. at 9 6970.



Il. Legal Standard

To survive a motion to dismiss under Rule 12(b)(6), a pleading must include a “short and
plain statement of thelaim showing that the pleader is entitled to reliéfShcroft v. Igbal 556
U.S. 662, 67778 (2009) (quoting Fed. R. Civ. P. 8(a)(2)). Labels, conclusions and formulaic
recitations of the elements of a cause of action are not suffidaer{titing Bdl Atlantic Corp. v.
Twombly 550 U.S. 544, 555 (2007)). Furthermore, mere naked assertions are not suffetient.
A complaint must contain sufficient factual matter, which, if accepted as toudd Vistate a claim
to relief that is plausible on itsda.” Id. (quotingTwombly 550 U.S. at 570). “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court Yo tthe& reasonable
inference that the defendant is liable for the misconduct alleggeduotation mark®mitted).
The court, howeveris “not bound to accept as true a legal conclusionchedas a factual
allegation” in the complaintld. (quotingTwombly 550 U.S. at 555).

1. Discussion

A. Plaintiff's Claims for Civil Theft in Violation of Florida Statute Section 812.014,

Counts V and VI, are DismissedWith Prejudice

Plaintiff asserts two claimfor civil theft in violation of Florida Statute section 812.014, a
criminal statuteThe firstsuchclaim, Count V,is asserted against Walmart, Wood, and Caraway
The seconguchclaim, Count Vl,is asserted against the Defendant OffiéeBsth claims are due
to be dismissed because they fail to state canfsaction for civil theft.

To state alaim for civil theft under Florida law, Plaintiff must allege tifendans. “(1)

knowingly (2) obtained or used, or endeavored to obtain or Bieentjff]’s property with (3)

2 Nichols, Gaskin, and Webster are referred to collectively throughauOttder as the “Defendant Officers.” The
Defendant Officers together with the remaining defendants are referreadlléctively throughout this Order as
“Defendants.”



‘felonious intent’ (4) either temporarily or permanently to (a) depridaintiff] of [hi]s right to or

a benefit from the property or (b) appropriate the propertipédendang’] own use or to the use
of any person not entitled to the propertyriited Techs. Corp. v Mazes56 F.3d 1260, 1270
(11th Cir. 2009)). Additionally, Florida Statugection772.11 the section providing@vil remedy

for theft in violation of crimnal section 812.014see United Techs. Corpb56 F.3d at 1270,
requiresPlaintiff, prior to filing an action for damagget® “make a written demand for $200 or the
treble damage amount of the person liable for damages.” Fla. Stat. 8 772A51Qgfendats
point out, Plaintiff has not alleged that he made aspiedemand for damages. Doc. 241 at p. 16;
Doc. 242 at p. 11.

Plaintiff responds that he was not required to send a written demand pursuant to section
772.11 because he is not seeking trebleadg® as provided by the statute. Rather, Plaintiff argues,
Counts V and VI are “cause[s] of action for common law theft alleging a violatioseofign]
812.014(1) by [D]efendants.” Doc. 245 at p. 19; Doc. 248 at p. 15. Plaintiff cites no legal authority
in support of his argument.

Section 812.014(1) is a criminal statute. As the Defendant Officers arguetifP$ai
opportunity to obtaira civil remedy is through section 772-3the section authorizing a civil
claim for theftmade criminal under sectiori3.014 To state such a claim, Plaintiff must follow
the requirements gsovidedby section 772.11. This, Plaintiff apparently did notSeeDoc. 245
at p. 19; Doc. 248 at p. 16dntendingPlaintiff was not required to send written demswhile
not disputingDefendants’ assertions that he did not dp $bereforeCounts V and Viwill be

dismissed with prejudice.



B. Plaintiff's Remaining Tort Claims
1. Count VII: Plaintiff's Negligent Training Claim is Sufficiently Bted but
Plaintiff's Negligent Supervision Claim is Dismissed

Count VIl of Plaintiff's Fourth Amended Complaint alleges that Walmart andpCare
liable for negligent training and negligent supervision because they failedgerlyrtrain and
supervise employees “in the proper implementation of the Walmart pobog” 237 at  152.
According to Plaintiff, Walmart had a “receipt checking procedure and paliay provided that
any customer who refused to show his or her receipt when asked by an employee shoul
nevertheless be allowed to leave the store with hgiomerchandiséd. at  155. Plaintiff alleges
that Walmart and Camp failed to properly train employees as to the implementatisnpolity
and “knew or should have known that such failure would result in injury or damage tofitsne
customers.ld. at T 158.

“Though plaintiffs often bring claims for negligent training and negligent supervision
together, the two causes of action are distinstler v. WestJet Airlines, Ltd31 F. Supp. 3d
1381, 133 (S.D. Fla. 2014)To state a claim for negligesupervision under Florida lave,
plaintiff must allege that during the course of employment, the deferdgribyer knew or should
have become aware of problems with an employee indicating his unfitness, and ¢naplibyeer
failed to take remedial acim such as conducting an investigation, reassigning the unfit employee,
or discharging the unfit employedatthews v. City of Gulfpar?2 F. Supp. 2d 1328, 1340 (M.D.
Fla. 1999) (citingwatson v. City of Hialegtb52 So. 2d 1146, 1148 (Fla. 3d DCA 198R)e
plaintiff must allege facts sufficient to show that, once the employer receitued @cconstructive

notice of the employee’s lack of fitness, it was unreasonable for the eenpddiail to investigate



or take other corrective actiopep’t of Envtl. Prot. v. Hardy907 So. 2d 655, 660 (Fla. 5th DCA
2005).

To state a claim for negligent training under Florida law, a plainnfiist allege thdhe]
was harmed as a result of an emplayé&iilure to adequately train an employee, and that the nature
of the employment put the plaintiff in‘aone of risk such that the employer had a duty running
to the plaintiff! Adler, 31 F. Supp. 3dt1388.See also Lewis v. City of St. Petersh@g0 F.3d
1260, 1265 (11th Cir. 2001) (“Under Florida law, an employer is liable in tort for reasonably
foreseeable damages resulting from the negligent training of its emphneegents.”).

Walmart and Camprimarily argue that Plaintiff fails to state a cause of action in Count
VIl because Plaintiff has not allegeldat Walmart or Camp had a legal duty to Plaireifid
because Plaintiff's allegations lack factual suppbotthe contrary, however, Plaintiff alleges that
Walmart and Camp had a duty to properly train employees involved in the monitoring ofgbotenti
sholifting. Doc. 237 at 11 15254. Plaintiff alleges he was harmed when the Walmart employees
detained him and took his property followitige wrongful implementation o¥WWalmart'sreceipt
checking policyld. at 11 159162. Accepting Plaintiff's allegationas true, as the Court must do
upon a motion to dismis®Jaintiff adequately pleads thaéewas in the‘reasonablyforeseeable
zone of risk from the actiohsf the Walmart employees, “such that a legal duty of care in training”
ran from Walmart and Camp to Plaintifidler, 31 F. Supp. 3d at 1388. Plaintiff's allegations,
accepted as true, are sufficient to withstand a motion to dismiss with respectnegligent

training claim?

3 Walmart and Camp also allege that Plaintiiflaim for negligent training igontradictory because he alleges
elsewhere in the Fourth Amended Complaint that the Defendants waveaad of Walmart's receipt checking policy.
However, the fact that Walmart's employees may have been aware of a pagyat necessarily mean thiagy
were properly trained in its implementation. Thus, Plaintiff's clainmigligent training survives.
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To the extent Plaintiff's clainin Count VII pleads negligent supervision, however, the
claim is dismissedwith prejudice Plaintiff provides no facts suggesting that Walmart or Camp
knew or should have known that any of its emgpks were unfit or that was unreasonable for
themto fail to investigate or take other corrective actidierefore, Count VII will proceed only
as to Plaintiff's claim for negligent training.

2. Counts | through IV are Sufficiently Plesdl

In its prior Order of dismissal, the Coutetermined that th®efendant Officers are
entitled to qualified immunity and sinissedwith prejudicePlaintiff’'s federalclaimsagainst the
Defendant Officers in their individual capacitiessed on the allegations in Pldifg Corrected
Second Amended Complaimoc. 181 at pp.-42, 24 Specifically, the Court found that Plaintiff
could not plausibly allege a violation of his constitutional rights because the DeferftieatsO
had, at a minimum, arguable reasonable suspicion to detain Plaintiff and ayodalele cause
to seize the television. Doc. 181 at p. 12.

The Courtalsodismissed Plaintiff's tort claims without prejudice. Dismissal of Plaintiff’s
tort claims was proper not in light of any immunity analysis, betause thdort claims
impermissibly combined legal causes of actresulting invague and confusingpunts Doc. 181
at pp. 6, 221. Because Plaintiff's totlaims were incomprehensible, the Court was unable to
addresghe plausibility of the claims against aofythe Defendans.

Plaintiff's tort claimsin Counts | through IV no longer impermissibly combine legal causes
of action. Plaintiff asserts the following four claims: false imprisonment as to WaMiaod,
Caraway, and Harris (Count 1), false imprisonment as to the Defendantr©ffiCeunt I,
conversion as to Walmart, Wood, and Caraway (Count lll), and conversion as to the Defendant

Officers (CountV). Doc. 237.



To state a claim for false imprisonment under Florida law, a plaintiff musd phed
imprisonment was contrary to his will and was unlaw@grcia v. Carnival Corp.838 F. Supp.
2d 1334, 1338 (S.D. Fla. 2012)Jnlawful’” means that theonfinement was “unreasonable and
unwarranted under the circumstanceésairis v. Lewis State Bank36 So. 2d 338, 341 (1st DCA
1983). Under Florida law, conversion is an “unauthorized act which deprives another of his
property permanently or for an indate period of time.’Fogade v. ENB Revocable Tru263
F.3d 1274, 1291 (11th Ci2001). Thus, in order to state a claim of conversiong must allege
facts sufficient to show ownership of the subject property and facts that the atiievnpagfully
asserted dominion over that propéertydwards v. Landsmabl So3d 1208, 1213 (Fla. 4th DCA
2011).

The Defendant Officers argtigat Plaintiff’'s claimdor false imprisonment and conversion
fail because reasonable suspicion and/or probable causeantise face of the Fourth Amended
Complaint. That is, the Defendant Officers argue, Plaintiff cannot plausitdgeathat his
confinement was “unlawful” or that taking his television was “unauthorized’ bectnese
Defendant Officers had reasonable suspi@nod/or probable cause, based on the allegations in
the Fourth Amended Complaint, to detain Plaintiff and seize the television. Sprilalmart,
Wood, Caraway, and Harris argue that Plaintiff fails to state a claim for falsesamment
because the Cowpreviously “concluded . . . that Plaintiff's conduct, specifically leavingriéai
carrying a television and refusing to provide a receipt, provided at ésesirrable suspicion that
the Plaintiff was shoplifting.” Doc. 242 at p. 7.

Defendants’ argunmés are unavailing.The Court previously determined that the
Defendant Officers hadrguablereasonable suspicion andémguableprobable cause to detain

and seize under a qualified immunity analysis. The Court did not, however, makenaimition
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as towhether reasonable suspicion and/or probedlesean fact exised Moreoverto make such
a determination now on motions to dismiss would be premature.

Defendants also argue that Plaintiff's allegations are conclusory. Assdexd above,
however, the Gurt finds that Plaintiff’'s remaining claims are improved over his last pleadings.
Plaintiff pleads sufficient facts to survive dismissal.

3. Sovereign Immunity

The Defendant Officerairtherargue that they amntitled to sovereign immunignd that
Plaintiff’'s claims against therm Counts Il and IV should be dismissed on that basis.

“Florida’s sovereign immunity statute shields police officers from patd@bility in tort
for injuries or damages they cause while acting within the scope of thdwyengmt” Johnson v.
City of Daytona BeacghNo. 6:16ev-941-Q1-40TBS, 2017 WL 119744, at *6 (M.D. Fla. Jan. 12,
2017) (citing Fla. Stat. § 768.28(9)(a)). Under Florida’s sovereign immunityhawe are only

three categories of conduct which will overcome a police officer’s individual

immunity: (1) bad faith, (2) malicious purpose, and (3) wanton and willful disregard

of human rights, safety, or property. Both bad faith and malicious purpose require

a plaintiff to allege facts demonstrating that the effiacted with actual malice,

which requires a showing of ill will, hatred, spite, or an evil intent. Alternigtive

for conduct to be willful and wanton, it must be shown that the defendant knew, or

reasonably should have known, that his or her conduct would naturally or probably

result in injury and, with such knowledge, disregarded the foreseeable injurious

consequences.
Id. (citations and quotations omitted, alterations deletsd ;alsd®ena v. Marcus715 Fed Appx.
981, 988 (11th Cir. 201 {dlescribing “bad faithas“actual malice and willful and wanton conduct
[that] is worse than gross negligence and more reprehensible and unacceptable than mere
intentional conduct.{internal quotation marks and citations ondjje

Plaintiff's Fourth Amended Complaint provides just enotegttualmaterial to allow his

claims again the Defendant Officers to proceed. Specifically, Plaingfjes| thathe Defendant
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Officers’ failure to investiga Plaintiff's claim that he hadugt checked out a few feet away was
“reprehensible and in bad faith, with malicious purpose and in a manner exhibiting a wanton and
willful disregard for the personal and property rights of [P]laintiff.” Doc. 28¥1a9798. These
allegations accepted atrue as required at the motion to dismiss stage,sufficient. Further
analysisand inferencas towhether the Defendant Officers are entitleddeeseign immunityis
more appropriatg addressedupon motions forsummary judgmentSee Bussellorice v.
KennedyNo. 6:11ev-970-Orl-36GJK, 2012VL 12899017, at *2 (M.D. Fla. Dec. 12, 2012).
4. Punitive Damages

Defendantsall argue thaPlaintiff's demands for punitive damages should be dismissed
from this action

As discussed in the Court’s prior Order of dismissal, Plaintiff need not makesariedde
showingby evidence in the record or proffered by the claimant” in federal toun@intain a
demand for punitive damages. Doc. 181 at pp22At the motion to dismiss stage, Plaintiff need
only provide somethingnore thanentirely conclusory allegations. In the Fourth Amended
Complaint,Plaintiff alleges that Defendandsted in badaith and with malicious purpose when
they failed to attempt to conduct any investigation into Plaintiff's claim that he hiaplgjaisfor
the television, despite having the resources to d& $n.Doc. 237 at {1 #78, 98-100This is
sufficient to witistand the motions to dismiss.

V. CONCLUSION

Plaintiff, who is now represented by counsel, has been given more than sufficient
opportunity to amend his complaiftherefore,Counts Vand VIaredismissed with prejudice

Count VIl is also partially dismissed with prejudice, to the extent it allegesma tr negligent
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supervisionPlaintiff's Fourth Amended Complaint will proceed on Counts |, I, lll, IV, and VI
(with respect to negligent training only).
Accordingly, t is ORDERED:
1. Defendars’ Motionsto Dismiss (Doc241; Doc. 242 areGRANTED IN PART AND
DENIED IN PART .
2. Counts VandVI of Plaintiff's Fourth Amended Complaint aRISMISSED WITH
PREJUDICE.
3. This action will proceed on Counts | throughdd Count VIi(negligent training only)
of the Fourth Amended Complaint.

DONE AND ORDERED in Tampa, Florida oduy 19, 2019.

{'-}’1 i, : By o -_,{- LA GA l.-i. Fa -}]r‘ P pl -l':l. '._.
Charlenes Edwards Honeywell .
United States District Judge

Copies to:
Counsel of Record and Unrepresented Parties, if any

13



