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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
JOZETTE THOMAS,
Plaintiff,
V. Case No: 8:16-cv-3404-T-35JSS

SEMINOLE ELECTRIC COOPERATIVE
INC.,

Defendant.
/

ORDER ON PLAINTIFF’'S MOTION TO QUASH
SUBPOENA DUCES TECUM AND MOTION FOR PROTECTIVE ORDER

THIS MATTER is before the Court on Praiff's Motion to Qua$ Subpoena Duces Tecum
and Motion for Protective Order (Dkt. 16), andf@w®dant’s response in opposition (Dkt. 17). For
the reasons that follow, the Motion isagted in part and denied in part.

BACKGROUND

Plaintiff sues Defendant, her employer, allggthat she was discriminated against on the
basis of her sex and her age k{1 1 1, 4.) Specifically, Plaifftalleges that after working for
Defendant for seventeen years and being pronetee, she was not chosen for the position of
department manager.ld( 7 13-14.) The person who was @&mw$o be department manager,
Plaintiff alleges, subjected Pld4iif to verbal abuse because of her age and sex beginning in 2011.
(Id. 11 17-20.) These discriminatory acts, Pl#icbntends, caused her saffer depression and
to take short-term disability leaveld( 25.)

Plaintiff brings claims for violations ahe Civil Rights Act of 1964, the Florida Civil
Rights Act of 1992, and the Ageiscrimination in EmploymeniAct of 1967, alleging that

Defendant discriminated against Plaintiff on theib@af her sex and agéy stripping her of her

Dockets.Justia.com


https://dockets.justia.com/docket/florida/flmdce/8:2016cv03404/331576/
https://docs.justia.com/cases/federal/district-courts/florida/flmdce/8:2016cv03404/331576/18/
https://dockets.justia.com/

duties” and hiring a younger, maenployee to assume them; harassed Plaintiff on the basis of her
sex and age; created a hostile work envirorinien Plaintiff, “causing her to suffer major
depression”; and paid her lesaitha male employee with the saex@erience under similar work
conditions. [d. 11 80, 84-87, 95, 100-105, 111, 117, 121.) She seeks damages for, in relevant
part, her emotional distress and pain and sufferihg. af 15.) In its answer, Defendant asserts
that all actions taken againstaiitiff were for legitimate, non-discriminatory business reasons.
(Dkt. 8 at 10.)

In the Motion, Plaintiff moveshe Court to quash subpoerdages tecum served on non-
parties Debra Lubronovich of the Crisis CenteifTampa and Dr. Jessica G. Rausch-Medina, or
alternatively, for a protective order. (Dkt. 16According to Defendan®laintiff disclosed Ms.
Lubronovich and Dr. Rausch-Medina in her initial disclosures as individuals with information
relevant to Plaintiff's diagnosiand treatment, as well as irspgnse to interrogaries, haming
them as individuals who treated Plaintiff for ladleged work-related depression. (Dkt. 17 at 2.)
The subpoenas to Ms. Lubronovich and Dr. RhtMedina are identad and request the
following:

Each and every document within yourspession or control, including, but not

limited to, all medical records, notes, charts, diagrams, prescriptions, depositions,

opinions rendered, reports, prescriptionggdioses, or X-rays, which reflect or

refer to service, counseling, treatmenggtiosis, benefit or care provided to the
above-named individual dimg the past six years.

(Dkt. 16 at 2.)

Plaintiff contends that Defendahas already requested these medical records from her in
a request for production, to whi€Hhaintiff responded at the same time she filed the Motibeh. (
at 3.) She therefore argues that Defendas#&sking these records from other sources is
unreasonably duplicative. (Dkt. 16 at 3.) Furfli®aintiff argues thathe subpoenas are overly

broad in timeframe and that “Rtéff need only provide relevamhedical records assue in the
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lawsuit and not a broad and sweeping authoomator all medical records dating back to an
arbitrary date.” Id. at 3.) Plaintiff states that she willgide the medical records for the relevant
timeframe. [d. at 4.)

Further, Plaintiff argues thdhe requests seek irrelevanformation because although
Plaintiff “placed her mental health at issue ie tAwsuit, [she] has not alleged aggravation of a
pre-existing mental health condition.ld(at 2.) Also, these medical records are confidential and
protected by the physician-patient privilegéd.)( Thus, Plaintiff requestthat the subpoenas be
guashed, that a protective order be issued, an@adlurt “conduct an in-caena review of medical
records reflecting treatment which occurred dgrPlaintiff's discrimination and harassment for
the redaction of specific irralant information,” including enfidential information reflecting
“Plaintiff's past medical history.” I¢l. at 4.)

In response, Defendant argues that Plaintiff waived anyhpflyerapist-patient privilege
in the medical records by placing her mental cooditit issue. (Dkt. 17 &) The subpoenas are
not overly broad, Defendant argues, becauseridefet subpoenaed Dr. Rausch-Medina and Ms.
Lubronovich after Plaintiff disclosethem as individuals with infmation relevant to Plaintiff's
diagnosis and treatment wbrk-related depressionld( at 2, 3.) FurtheDefendant argues that
the requested timeframe of the subpoenas align with Plaintiff's allegations of Defendant’s
discriminatory acts beginning in 2011d.(at 4.)

APPLICABLE STANDARDS

Courts maintain great disd¢ien to regulate discoveryPattersonv. U.S. Postal Serv., 901
F.2d 927, 929 (11th Cir. 1990). The court has brdiadretion to compebr deny discovery.
Josendisv. Wall to Wall Residence Repairs, Inc., 662 F.3d 1292, 1306 (11th Cir. 2011). Through

discovery, parties may obtain matdsi that are within the scopé discovery, meaning they are



nonprivileged, relevant to any party’s claim or defense, and proportional to the needs of the case.
Fed. R. Civ. P. 26(b)(1). Courts consider theofwlhg factors: (1) “themportance of the issues

at stake in the action,” J2the amount in controversy,” (3) “thgarties’ relative access to relevant
information,” (4) “the parties’ resources,” (5h#& importance of the diseery in resolving the
issues,” and (6) “whether the burden or expeofsihe proposed discovery outweighs its likely
benefit.” Id.

A court must quash or modify a subpoena thequires disclosure of privileged or other
protected matter, if no exception or waiver applidsed. R. Civ. P. 45(d)(8A)(ii)). A party has
standing to move to quash a subp@served on a non-party if tharty alleges a “personal right
or privilege” with respct to the subpoenaswuto-Ownersins. Co. v. Se. Floating Docks, Inc., 231
F.R.D. 426, 429 (M.D. Fla. 2005) (quotiBgown v. Braddick, 595 F.2d 961, 967 (5th Cir. 1979)).

Further, a protective order may be issded good cause to protect a person from
annoyance, embarrassment, oppression, or unduerborr@gpense, by forbidding the discovery,
forbidding inquiry into certain madts, or limiting the scope of dissure or discovery to certain
matters. Fed. R. Civ. P. 26(c)(1)(A), (D). Terty seeking a protectivarder has the burden to
demonstrate good causkuto-Owners, 231 F.R.D. at 429-30. “Good cause’ is a well established
legal phrase. Although difficult to define in abgelterms, it generally gnifies a sound basis or
legitimate need to take judicial actionlh re Alexander Grant & Co. Litig., 820 F.2d 352, 356
(11th Cir. 1987).

ANALYSIS

Because the records sought by the subpoenas contain Plaintiff's confidential medical

information, the Court finds Plaintiff has standing to challenge the subpogseaauto-Owners,

231 F.R.D. at 429. Plaintiff asserts that Defendalnited to seeking these medical records only



from her and that the subpoenas to Plaintiff's ro@dproviders seek duplicative discovery. (Dkt.
16 at 3.) While a court must limit discovery that unreasonably cumuige or duplicative, or
can be obtained from some other source thanore convenient, less burdensome, or less
expensive,” Fed. R. Civ. P. 26(b)(2)(C)(i), Plinhas not shown this to be the case here.
Specifically, Ms. Lubronovich and Dr. Rausch-Nteal may have records that Plaintiff does not
have. As such, the subpoerdts not seek unreasonably cuntiva or duplicative discovery.
Additionally, Defendant may properly bear thestof obtaining copies of the subpoenaed
documents from the non-parties.

Further, the subpoenas seek relevant infdion. Plaintiff allges that Defendant’s
discriminatory acts caused her to suffer éspion, and she seeks compensatory damages and
damages for her emotional distress and pauh suffering. (Dkt. 1 11 25, 56, 111, 117.) In the
subpoenas, Defendant seeksdaituments from Ms. Lubronovich and Dr. Rausch-Medina, who
have treated Plaintiff’'s depreesi, reflecting or referring to sends rendered to Plaintiff during
the past six years. (Dkt. 16 2 Given that Plaintiff allegethat she suffered depression as a
result of Defendant’s actions@ seeks damages for emotionalrdiss and pain and suffering, the
Court finds that Defendant is entitleddonduct discovery relevant to those claims.

However, the Court agrees with Plaintiff thhe requests, as drafted, are overly broad.
The request is not tailored to dieal records relating to Plaintiff’'s treatment for depression, the
condition Plaintiff alleges to have suffered aasesult of Defendant’s employee’s actiori®e
Cameron v. Supermedia, LLC, No. 4:15CV315-MW/CAS, 2018VL 1572952, at *3 (N.D. Fla.
Apr. 19, 2016) (internal citatiorad quotations omitted) (discussitigcovery relevant to a claim
for emotional distress, and explaining that “fgfendant is entitled to production of medical

records that have a logical connection to thengifis claims of injury,” instead of a “full



disclosure all plaintiffs medicatecords and unrestricted &s time or circumstance simply
because some level of emotiodatress is claimed”). The teframe of the subpoenas, however,
is not overly broad lmause Plaintiff claims that she exgerced discriminatioafter a 2011 change
in management, which led to her suffering @sgion. (Dkt. 1 1 16—25The subpoenas request
documents from the past six years, which aligth Wlaintiff's allegationof suffering depression
as a result of actions beginning in 2011.

Plaintiff asserts that the informationqueested by the subpoenas is confidential and
protected by the physician-patient privilege. Hese, when the court’s fjigdiction is based on
federal question (Dkt. 1 § 6), “tHiederal law of privilege providede rule of decision in a civil
proceeding.”Hancock v. Hobbs, 967 F.2d 462, 467 (11th Cir. 1992 he United States Supreme
Court has held that “confidential communicatidretween a licensed psychotherapist and her
patients in the course of diagnosidreatment are pretted from compelled disclosure under Rule
501 of the Federal Rules of Evidencdaffee v. Redmond, 518 U.S. 1, 15 (1996%¢ce also United
Sates v. Reynolds, 345 U.S. 1, 67 (1953) (exphémg that the term “prilege” as used in the
Federal Rules of Civil Pcedure governing discovery “refers ‘rivileges’ as that term is
understood in the law of evidence”).

In Jaffee, the Supreme Court explained th#ie privilege “covers confidential
communications made to licensed/@siatrists and psychologists318 U.S. at 15. Further, the
Court extended the privilege to “confidential coomitations made to licensed social workers in
the course of psychotherapyld. The Court reasoned that thévpege should “apply with equal
force to treatment by a clinical social werk because “[tjoday, saa&i workers provide a

significant amount of mentddealth treatment.”ld. at 15-16. Further, ¢hCourt reasoned that

! The Eleventh Circuit’s decision idancock was entered before the Supreme Court issued its opinitaffee v.
Redmond, 518 U.S. 1 (1996), which established the fadeommon law psychotherapist-patient privilege.
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patients of social workers often include ohdse of modest means who could not afford the
assistance of a psychiatrist or psychologist,” aatl‘tithe vast majority of States explicitly extend

a testimonial privilege tbcensed social workers.I'd. at 16—-17. Quoting thappellate court, the
Court concluded that “drawing a distinatiobetween the counseling provided by costly
psychotherapists and the counsglprovided by more readily accddsi social workers serves no
discernible public purpose.ld. at 17 (internal quotains omitted). Thus, idaffee, the Court
extended the privilege to social workers but declined to outline the “full contours” of the privilege,
explaining that privilege should loketermined on a case-by-case bakisat 18.

Here, the Court finds that the privilege cowéhe confidential communications between
Plaintiff and Dr. Rausch-Medina, a licensed psyctsgtin the course dPlaintiff's diagnosis and
treatment. The Court also finds that thavipgge appropriately extends to confidential
communications between Plaintiff and Ms. Lubronbyia therapist at the Crisis Center. There
seems to be no “discernible purpose” to dravarmlystinction between Plaintiff's communications
with her licensed psychiatrisin the one hand, and her therapist,the otherwho both treated
Plaintiff for depression resulting from thibeged discrimination. (See Dkt. 16 at 4gpffee, 518
U.S. at 17seelnreJolly Roger Cruises& Tours, SA., No. 10-23257-CIV, 2011 WL 1467172, at
*3, n.2 (S.D. Fla. Apr. 18, 2011) (noting that thsychotherapist-patiérprivilege would be
extended to a social worker).

The Supreme Court recognizdthwever, that the psychotherst-patient privilege may
be waived. Jaffee, 518 U.S. at 15, n.14. “Since the Supreme Court dedafésk, most courts
have held that a party waivesthsychotherapeutic-patient pragje by placing his or her mental
condition at issue.”Chase v. Nova Se. Univ., Inc., No. 11-61290-CIV, 2012 WL 1936082, at *2

(S.D. Fla. May 29, 2012). I@rtiz-Carballo v. Ellspermann, the Court summarized decisions in



the Eleventh Circuit regarding whether a pldiritas placed his or her medical condition at issue
as follows:

Generally, in order to obtain psychiatrecords, the party geiesting the records

must show that the plaintiff has plackeer mental conditiofiin controversy” and

there is “good cause” for production of tleezords. The majority of federal courts

that have addressed the issue have tiedtl a party does not place his mental

condition in controversy merely by resqt|dg damages for mental anguish or

“garden variety” emotional distress. drder to place a party’s mental condition in

controversy the party mustiede a specific mental oryshiatric disorder or intend

to offer expert testimony to suppaineir claim of emotional distress.

No. 5:08-CV-165-OC-10GRJ, 2009 WL 961131;2 (M.D. Fla. Apr. 7, 2009 hase, 2012 WL
1936082, at *4 (“The Eleventh Circuit has not addezl waiver of the gshotherapist-patient
privilege. The majority of distck courts considerinthe issue, however, have adopted the middle
position, holding that a party does not place his or her mental condition at issue merely by alleging
emotional distress and/or mental anguist&gvenson v. Sanley Bostitch, Inc., 201 F.R.D. 551,

556 (N.D. Ga. 2001) (“While most of these courteeaghat a party waiveise privilege by placing

her mental condition in issue . . . the courteedje in determining whethat has occurred.”).

Here, Plaintiff has placed her depressiorsatieé by alleging that she suffered depression
as a result of Defendant’s condbkt. 1 1 25, 111, 117), and Riaif concedes that she has
placed her mental health at issue (Dkt. 16 atS2¢ Butler Hosp. v. Hansmann, No. 8:14-MC-43-
T-23EAJ, 2014 WL 12628520, at *2 (M.[Bla. July 28, 2014) (holding that a decedent’'s mental
condition was placed at issue when the decedpet'sonal representative alleged that decedent
suffered from and received treatment for depogsand anxiety, and therefore “the information
contained in the medical records” sought fro@cedent’'s hospital “is cainly relevant”).
Therefore, Plaintiff has waived her privilegeany confidential communications regarding her

depression that she had with her treatment gewsi While quashing the subpoenas or issuing a

protective order is not warramtethe Court modifies the scopé the subpoenas to documents
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relating to treatment of Plaintiff'slepression from 2011 to the preserSee Fed. R. Civ. P.
45(d)(3).

Finally, Plaintiff makes the following request:

Plaintiff also requests that the court condarcin-camera review of medical records

reflecting treatment which occurreduring Plaintiff's discrimination and

harassment for the redaction of specifielevant information. There is certain
confidential information present in the dieal records for this time frame that

reflects Plaintiff's pat medical history.

(Dkt. 16 at 4.) While Plaintiff has waivedhya privilege regarding adidential communications
with Ms. Lubronovich and Dr. Rausch-Medingegarding her depression, confidential
communications as to other matters have remnbwaived because Plaintiff has put only her
depression at issue. Further, Plaintiff's noadlinformation, other than her depression-related
medical records, are not relevant to the partiesind and defenses. Therefore, it is appropriate
for Plaintiff to redact such privilegedpnfidential, and irrelevant informatioree Jolly Roger,
2011 WL 1467172, at *3 (prohibiting discovery ofighly personal” records of plaintiff's
treatment with a social worker for marital pleins and problems with her mother because the
records were irrelevant to plaii's claims for emotional distressnd anguish resulting from the
loss of her finger).

Accordingly, the Court directs thdte following procedures be followed:

1. Within five (5) days of entry of this @er, Plaintiff's counse$hall provide Debra
Lubronovich of the Crisis Centef Tampa and Dr. Jessica G. Rautddina with copies of this
Order.

2. Within thirty (30) days of their receipt of the Order, Ms. Lubronovich and Dr.

Rausch-Medina shall serve any responsive decusnon Plaintiff’'s counsel, Derek Usman, The

Usman Law Firm PA, 14517 N. #8 St., Tampa, FL 33543-241derek@usmanfirm.com




Defendant shall reimburse Ms. Lubronovich and Dr. Rausch-Medina for the cost of the copies, if
any.

3. Within thirty (30) days of Plaintiff's counsel’s receipt of the documents from Ms.
Lubronovich and Dr. Rausch-Medina, Plaintifteunsel shall make theedactions from the
documents and serve the redacted documents and an accompanying log on Defendant’s counsel.
Plaintiff's log shall state the basfior each redaction and describe tlature of the content redacted
“in a manner that, without revealing informatitdself privileged or protected, will enable other
parties to assess the clainte Fed. R. Civ. P. 26(b)(5)(A).

Accordingly, it is ORDERED that the Motion (Dkt. 16) iISSRANTED in part and
DENIED in part.

DONE andORDERED in Tampa, Florida, on June 6, 2017.

P

(_H_T,r_ P ""f \-_zéu‘l L P&
JUEIE 5. SWHEED e
U‘\?‘IED STATES MAGISTRATE JUDGE

Copies furnished to:
Counsel of Record
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