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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
JERRY MCAFFEE, JR.,
Plaintiff,
V. Case No: 8:16-cv-3484-T-36 MAP

RANDALL DORR, JOSEPH CZOP and
GAVIN J. MACCUBBIN,

Defendants.
/

ORDER

This cause comes before the Court on thedReand Recommendatioh Magistrate Judge
Mark A. Pizzo (Doc. 9). In the Report andd®@enmendation, Magistrate Judge Pizzo recommends
that the Court:

(1) deny Plaintiff's request to procerdforma pauperigDoc. 2); and

(2) dismiss PlaintiffsComplaint (Doc. 1).
Plaintiff Jerry McAffee, Jr.ifed Objections to the Report duirecommendation (Doc. 10). Upon
consideration, the Court will overrule the objections and approve the Magistrate Judge’s Report
and Recommendation.

l. BACKGROUND

Plaintiff, who is proceedingro se,filed this civil rights action against three Pinellas

County Sheriff's Office deputies. @o1. Plaintiff alleges that he was falsely arrested for domestic

battery in violation of his Constitutional rights and that his unconstitutional arrest caused the
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revocation of his parole lsase and reincarceratibnSee Doc. 1. Plaintiff, who remains
incarcerated, seeks an injunctionggumably to end hiacarceration), compeatory damage (for
loss of certain property), punitive damages (faslof liberty, custody of his daughter, and pain
and suffering)ld. at p.7-8.

Thereatfter, Plaintiff filed a motion to procegdforma pauperigpursuant to 28 U.S.C. §
1915 to which Judge Pizzo issued a Remmd Recommendation. Docs. 2, 9. Judge Pizzo
recommended denial of Ptaiff's request to proceeth forma pauperisand dismissal of his
Complaint because: (1) Plaifitt Complaint is barred byHeck (2) Plaintiffs Complaint is
baseless since lack of probable cause has not been shown; and (3) compensatory and punitive
damages are foreclosed by the provisions of £@1.81997e. Plaintifias now filed objections.
Doc. 10. In his objections, Plaifftargues that Judge Pizzo: (1)properly screened the case; (2)
prematurely recommended dismissal thereby denfalaintiff an opportunity to respond to the
motion to dismiss; (3) improperpplied the Prison Litigation Reform Act (PLRA) to this case;
(4) improperly appliedHeckto this case; (5) misconstrued Plaintiff's Complaint thereby applying
the wrong case lafand (6) mistakenly found probable cause to arrest. Doc. 10.

I. STANDARD OF REVIEW

When a party makes a timely and specificechpn to a Magistrate Judge’s Report and
Recommendation, the digitijudge “shall make de novadetermination of thasportions of the
report or specified proposed findingsrecommendations to which ebtion is made.” 28 U.S.C.

§ 636(b)(1)(C)Jeffrey S. v. State Board odiication of State of Georgi896 F.2d 507, 512 (11th

At the time of his arrest, Plaintiff was on parole for attempted murder. Following his arrest, the parole board
revoked Plaintiff's parole and remanded him to the custody of the Department of Gos@diere he is currently
serving the balance of his 25-yesmntence for attempted murder.

2Harden v. Pataki320 F.3d 1289 (11th Cir. 2003) a@dbb v. Florida 293 Fed. App’x 708,709 (11th Cir. 2008).
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Cir. 1990). With regard tdbse portions of the Report andd®@mmendation not objected to, the
district judge applies a cleargrroneous standard of reviewee Gropp v. United Airlines, Inc.
817 F. Supp. 1558, 1562 (M.D. Fla. 1993). The disjudge may accept, reject, or modify in
whole or in part, the Report aftkbcommendation of the Magistratedge. Fed. R. Civ. P. 72.
The district judge may also receive further evideear recommit the matter tioe Magistrate Judge
with further instructions.d.
[I. DISCUSSION

In his first objection, Plaintifargues that Magistrate Judge#i should not have screened
his case because this Court poesly “screened” his Complaint and found it meritorious when it
issued the “Related Cad@rder and Track One Notice3eeDoc. 3. Plaintiff's objection
demonstrates a misunderstanding of case managgmuagdure in this Coturln pertinent part
Rule 3.05 of the Local Rules for the Middle Distrof Florida (Case Msgement) states the
following:

(a) As soon as practicable after the filing of&ivil action, the Cldeshall designate thease

for future management on one of three tracks. The Clerk will notify et of

such designation and the Plaifitmust then serve that tice upon all other parties....
(b) Cases shall be designatedtbg Clerk to their appropriate tracks as follows:

(1) The following categories of pceedings are Track One Cases:

(C)an action brought without couglsy a person in custody of
the United States, a state, or a state subdivision...

On December 28, 2016, this Court issued an OreNatice (Doc. 3.) which stated the following:

It is herebyORDERED that, no later than fourteen ddysm the date of this Order,
counsel and angro separty shall comply with Local Rule 1.04(d), and shall file
and serve a certification as to whethex iistant action should be designated as a
similar or successive case pursuant to Léuak 1.04(a) or (b). The parties shall
utilize the attached forrNOTICE OF PENDENCY OPTHER ACTIONS. It is

FURTHER ORDERED that, in accordance with kal Rule 3.05, this action is
designated a Track One case. All partieust comply with the requirements
established in Local Rule 3.05 for Track One cases.



Nothing in the above mention€&irder indicates that this Cdwgcreened andf previously
found merit in the instant case. fiact, the “Order and Notice” does®t indicate that the initial
filing was screened for anythingore than the determination which Track was appropriate.
Doc. 3. Indeed, it is readily apparent that tloei&, upon receipt of Plaintiff’s filing, followed the
proper procedureSeelocal Rule 3.05. As such, Plaintiffnclusion that th€ourt previously
“screened his case” and found it “meritorious” is imeot. Plaintiff's firstobjection is overruled.

In his second objection, Plaintiff maintaithat by recommendingshissal, Magistrate
Judge Pizzo deprived him of the opportunity pend to the motion to dismiss. This objection is
without merit. When Plaintiffifed an application to proce&uforma pauperigDoc. 2), the Court
was required to screen and dismiss the case ifdtméned that the actiomas frivolous, malicious,
failed to state a claim upon which relief can dranted, or sought motaey relief against a
defendant who is immune from such reli€ee28 U.S.C. 8§ 1915(e)(2)(R))-(iii)). “A claim is
frivolous if it is without arguablenerit either in law or fact.’Bilal v. Driver, 251 F.3d 1346, 1349
(11th Cir. 2001) (citingBattle v. Central State HospitaB98 F.2d 126,129 (11th Cir. 1990)).
Moreover, an action is frivolous when it presents legal theories that are “indisputably meritless,”
or when the claims rely on factualegations which are “clearly baseleshléitzke v. Williams
490 U.S. 319, 328 (1989).

Here, a review of Plaintiff'sdctual allegations revealed thlais case could not be brought
under 42 U.S.C. § 1983. The Supreme Court hasthatd state prisonertdaim for damages is
not cognizable under 42 U.S.C1883 if a judgment in favor dhe plaintiff would necessarily
imply the invalidity of hisconviction or sentenc&ee Heck v. Humphreyl2 U.S. 477, 486-487,

114 S. Ct. 2364, 2372-73, 129 L.Ed.2d 383 (1994). Sntaiatiff’'s claims implicate the validity



of his conviction, Magistrateudige Pizzo properly determined that dismissal was approBede.
28 U.S.C. § 1915(e)(2)(B) (i)-(i Thus, Plaintiff's second obgtion is also overruled.

In his third objection, Plairfficontends that the Prison Lgation Reform Act (PLRA) does
not apply to his case. Plaintéfobjection is without merit. Congress enacted the Prison Litigation
Reform Act of 1995 (PLRA), 110 Stat. 1321-71, as amended, 42 U.S.C. 8§99t jn 1996
in the wake of a sharp rise in grger litigation in the federal courtSeee.g.,Alexander v. Hawk,
159 F.3d 1321, 1324-1325 ( 11th Cir. 1998) (citingistias). The PLRA places substantial
restrictions on the judial relief that prisoners can seekiftwthe goal of “reduc[ing] the number
of frivolous cases filed by immoned plaintiffs, who have littl® lose and excessive amounts of
free time with which to pursue their complaintf*Amin v. Smith637 F.3d 1192, 1195 (11th
Cir. 2011) (quotindNapier v. Preslicka314 F.3d 528, 531 (11th Cir. 2002)). Indeed, the Eleventh
Circuit has held that 42 U.S.C. § 1997e(e) mgplto all federal @il actions, including
constitutional claims brought under 42 U.S. C. 8 1$&&% Harris v. GarnefHarris I1), 216 F.3d
970, 984-85 (11th Cir. 2000) (en banc) (finding 43.Q. § 1997e(e) applies to all federal civil
actions). And, 42 U.S.C. § 1997e(e) pertinent part, stas the following:

No Federal civil action may be brought by a prisoner confined in a jail, prison, or
other correctional fality, for mental or emotional injury suffered while in custody
without a prior showing of physical injury...
See also Brooks v. Warde800 F.3d 1295, 1298 (11th Cir. 2015) (“Because [plaintiff] has not
alleged any physical injury resulting from his hospital stay, under ttRAR he cannot recover
compensatory or punitive damages” for his Eighth Amendment claim).

Here, since Plaintiff is a oner seeking relief under 42 U.S.C. § 1983, the PLRA applies

to the instant case. Plaintiff's third objectitvat the Prison Litigation Reform Act (PLRA) does

not apply to his case is, therefore, overruled. Moreover, Plaintiffs compensatory and punitive



damages claims for “pain and suffering from stfds insufficient tcstate a claim under § 1983.
Indeed, Plaintiff has failed to allege evaaminimugphysical injury. And as eesult, to the extent
that Plaintiff seeks compensatory and punitivendges without physical injury, his Complaint is
due to be dismissed.

In his fourth and fifth objection#laintiff maintains that theeck CobbandHardencases
do not apply to his case. Plaintgfobjections are without merit. kheck v. Humphrey512 U.S.
477, 486-487, 114 S. Ct. 2364, 2372-73, 129 L.Ed.2d 383 (19@4pupreme Court “held that a
state prisoner’s claim for damages is not cognizable under 42 U.S.C. § 1983 if ‘a judgment in favor
of the plaintiff would necessarilynply the invalidity of his onviction or sentence,” unless the
prisoner can demonstrate that the convictionsentence has previouslyeen invalidated.”
Edwards v. Balisok20 U.S. 641, 643, 117 S. @684, 1586, 137 L.Ed.2d 906 (1997)(applying
Heckrule to disciplinary hearing that resulteddigprivation of good time credits). This favorable-
termination requirement has been extehtdberevocation of parole hearingee Green v. McGill-
JohnstonNo. 16-11172,  Fed. App’x___, 2017 VWB71387, at *1 (11th Cir. Apr. 17, 2017)
(per curiam) (affirming thaleckapplies to parole revocation challeng&€pbb v. Florida 293
Fed. App’x 708, 709 (11th Cir. 2008) (affirming dissal because the necagsanplication of a
grant of relief would be that PIdiff's probation revocation is invalidjarden v. Pataki320 F.3d
1289, 1295-1296 (11th Cir. 200@)olding thatHeck’sfavorable-termination requirement “does

not bar purely proceduralaims brought under § 1983.”).

3See alsdienderson v. Davjst67 Fed. App’x 829, 830 (11th Cir. 2012) (noting that monetary damages were
directly attributable to the revocation of his coraligil release and re-incarceration and holding thickbars

these claims.”).

#n other words extraditionproceduresgeven if they violate federal rights, have no bearing, direct or implied, on
the underlying guilt or innocence of the person extraditied dt 1297.



Plaintiff contends that the wrong case law wpplied to his case. Plaintiff's objections
are without merit. Plaintiff leges that the Defendant depuati&nowingly and intentionally
falsely arrested” him for domestic battery and that they “maliciously violated his conditional
release.” In addition, Plaintiubmits that the Defendant dejes “knowingly and intentionally”
violated procedures whiakesulted in violations dfiis constitutional rightd However, and
despite his assertion togftontrary, dismissal undeleckis appropriate because, if Plaintiff
prevailed, it would necessariipnplicate the validity of his conditional release conviction. As
Magistrate Judge Pizzo correctipted, Plaintiff's allegationkindamentally challenge the
revocation of his conditional release and seek his freedomsifAnd Plaintiff's allegations
would implicate his convictiorhis Complaint is barred undeleck Plaintiff’'s fourth and fifth
objections are also overruled.

Plaintiff's sixth objection regaing probable cause is alaathout merit. Plaintiff
contends that he was falselyested. A warrantless arrest mout probable cause violates the
Constitution and provides a basis for a section 1983 cé®Marx v. Gumbinner905 F.2d
1503, 1505 (11th Cir. 1990). “Theistence of probable causeth¢ time of arrest, however,
constitutes an absolute bar teextion 1983 action fdalse arrest.1d. at 1505-06. Probable
cause to arrest exists when an arrest isatively reasonable based on the totality of the
circumstancesSeeRankin v. Evansl33 F.3d 1425, 1435 (11th Cir. 1998). “This standard is met
when ‘the facts and circumstances withia tificer's knowledge, of which he or she has

reasonably trustworthy information, would sawa prudent person to believe, under the

5 Plaintiff alleges that the Defendants violated his Fourth, Fifth, Eighth and Fourteenth Aemse.dm



circumstances shown, that the suspect has aeanis committing, or is about to commit an

offense.’ ”Id. (quotingWilliamson v. Mills,65 F.3d 155, 158 (11th Cir. 1995)).

Here, Plaintif’'s Complaint and attached extsbidemonstrate thateharresting officers
acted prudently in conductingthorough and reasonable investiga before placing Plaintiff
under arrest for spousal bagtePlaintiff concedes that his wife told the arresting deputies that he
had hit hef. The facts and circumstances within theesting deputies’ knowledge, and of which
the arresting officers had reasonably trustwontiigrmation (including tkir own observations at
the scene), would have caused prudent officelpglieve that the Plaintiff had committed spousal
battery. Hence, Plaintiff's claims for “unconstitinal imprisonment” (Doc. 10) are dismissed for
failure to show a lackf probable cause.

In sum, after careful considei@n, the Court agrees with Magistraiedge Pizzo and finds
that Plaintiff’s Complaint is barred biyleck fails to state a claim and, to the extent he seeks
compensatory and punitive damagesbasred for failure to allege evate minimusphysical
injury. In conclusion, all of Platiff's objections are overruled and his Complaint will be dismissed
for the reason stated this Order and in # Magistrate Judge’s Rert and Recommendation.
Because leave to amend would be futile, Plaintiffnot be granted leave to amend his Complaint.

V. CONCLUSION

For the reasons statatiove, it is hereb@RDERED:

1. Plaintiff's Objections (Doc. 10) tthe Report and Recommendation everruled.

2. The Report and Recommendation of the Magistrate Judge (Doc. &jofged,

confirmed, and approved in all respects, and is made a part of this Order for all

purposes, including appellate review.

6 SeeDoc. 1; Ex. E pg. 14 (Officer reporgnd pg. 16 (Victim-Witness statement).
8



3. Plaintiff's request to procead forma pauperigDoc. 2) iSDENIED.
4. Plaintiffs Complaint (Doc. 1) iDISMISSED.
5. The Clerk is directed to terminatd pénding motions and close this case.

DONE AND ORDERED in Tampa, Florida on August 4, 2017.
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Charlenes Edwards Honeywell '
United States District Judge

Copies to:
Counsel of Record and Umeesented Patrties, if any
Magistrate Judge Mark A. Pizzo



