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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
CENTENNIAL BANK,
Plaintiff,
V. Case No: 8:16-mc-00082-CEH-JSS

SERVISFIRST BANK INC. and
GREGORY W. BRYANT,

Defendants.
/

ORDER

THIS MATTER is before the Court on Phiff Centennial Bak's (“Centennial”)
Amended Motion to Compel Complete Responses to Subpoena to Produce Documents Served on
Igler & Pearlman, P.A. (“Motiorto Compel”) (Dkt. 3) and theesponses in opposition to the
Motion to Compel filed by non-partigler & Pearlman, P.A. (“ligr”) (Dkt. 5) and Defendant
Gregory Bryant (Dkts. 6, 7) and CentennidVi®tion to Open the Record Regarding Igler &
Pearlman Discovery Controversy (“Motion to Opedkt. 21) and the responses in opposition to
the Motion to Open filed by Igler (Dkts. 28, 2802d Mr. Bryant (Dkts30, 31). On August 11,
2016, the Court held a hearing oe tiotion to Compel at which atiwey George Igler testified.
After the hearing on the Motion t©ompel, the Court conducted ancamerareview of the
documents Centennial seeks in the Motion to Gampor the reasons that follow, the Motion to
Compel is granted in part and deniegart and the Motion to Open is denied.

BACKGROUND
This case concerns alleged violations @& tton-compete provisions in the employment

contracts of several of Centennial’s forneanployees. In June 2015, Centennial announced its
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acquisition of Bay Cities Bank (“BeCities”), which closed in October 2015. (Case No. 8:16-cv-
00088-CEH-JSS Dkt. 53 § 7(1).)

In connection with the acquisition, Centgal retained several former Bay Cities
employees to aid in the integration of its TanBay area branches, specifically Mr. Bryant, the
former CEO of Bay Cities, Patrick Murrin, former Chief Risk Manager and Executive Vice
President of Bay Cities, and Gnn Davey, Bay Cities’s former Market President of Hillsborough
County. (d. 1113, 26-27.) Mr. Bryant, Mr. Murrinnd Ms. Davey signed guioyment contracts
with Centennial that includegrovisions governing the maintercanof Centennial’s confidential
information, noncompetition, non-solicitation of Centennial’s customers, and non-solicitation of
Centennial’'s employeesld( 11 24-25; Ex. 6-8.) On Decemi3dr, 2015, Mr. Bryant, Mr. Murrin,
and Ms. Davey simultaneously resigned from €ental and, in January 2016, began working for
ServisFirst Bank, Inc. (“ServisFirst”).Id; 11 42—-44, 49, 53.) Shortlydteafter, on January 14,
2016, Centennial filed suit agair$srvisFirst and Mr. Bryant.

In connection with its lawsuiCentennial issued a subpodaodgler, seeking documents it
contends are relevant to the gh¢ions in the Amended ComplainDkt. 3-1.) In response, Igler
produced responsive documents and withheld atleergending they are comprised of attorney-
client privileged material and peatted from disclosure. (Dkt3-2—3-4.) Igler provided a revised
privilege log concerning the documents it withhfetwm production. (Dkt. &.) In the Motion to
Compel, Centennial moves tmmpel Igler’s production of doements Igler identified on its
revised privileged log as document numbét 16, 17, 19, 20, 23, 26, and 27 (“Withheld

Documents”). (Dkt. 3-5.)

1 SeeCentennial Bank v. ServisFirst Bank Inc. et @ase No. 8:16-cv-00088-CEH-JSS (filed Jan. 14, 2016).
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On August 11, 2016, the Court hedd evidentiary hearing on the Motion to Compel, at
which counsel for Centennial, MBryant, ServisFirst, and Igleppeared and at which Mr. Igler
testified. At the evidentiarydaring, Mr. Igler stated that Iglbegan representing Bay Cities in
the late 1990s. (Dkt. 23.) Whatr. Bryant joined Bay Cities ass CEO, Mr. Igler stated that
Bay Cities’s chairman advised Igler that it coaltswer Mr. Bryant's personal legal questions if
they did not conflict with Bay Cities’interests. (Dkt. 23.) Mr. Igi¢estified that Igler represented
Bay Cities in June 2015, but was not representing it in November 2015. (Dkt. 23.) In its response
to the Motion to Compel, Igler states that dl diot serve as primary counsel for Bay Cities during
its acquisition by Centennial, but did advise Bay Gi#ie to certain matters regarding Centennial’s
acquisition, including providing Bay Cities a leggdinion. (Dkt. 5 §{ 6-7.) Mr. Igler testified
that Igler never represet€entennial. (Dkt. 23.)

After the evidentiary hearing, Centennidéd the Motion to Open, requesting that the
Court re-open the evidentiary redan order to accept the ded#on of A. Bronson Thayer, Bay
Cities’s former chairman. (Dkt. 21.) Mr. Thayedsclaration, Centenniabntends, would refute
Mr. Igler’'s testimony that Mr. Thayr, as Bay Cities’s chairman, rvided Mr. Igler any sort of
blanket conflict waiver to represeMr. Bryant regarding any mattér(Dkt. 21 § 10.) Centennial
argues that Mr. Thayer’s declaration will aid theu@ in determining the credibility of Mr. Igler’'s
testimony regarding Bay Cities prouid Igler an oral waiver o€onflict arising from Igler’s
representation of Mr. Bryd. (Dkt. 21 § 11.) Thuygentennial requestsaththe Court “open the
record . . . to the extethiat this Courconsiders any aspect of Mgler’s testimony to be probative
with respect to” Centennial’'s gument that Igler’s representatioh Mr. Bryant conflicted with
its representation of Bay Cities, which precludesl fibrmation of an attorney-client relationship

between Mr. Bryant and Igle (Dkt. 21  20.)



APPLICABLE STANDARDS

Courts maintain great disc¢ien to regulate discoveryPatterson v. U.S. Postal Ser901
F.2d 927, 929 (11th Cir. 1990). The court has brdiadretion to compebr deny discovery.
Josendis v. Wall to Wall Residence Repairs,, 862 F.3d 1292, 1306 (11th Cir. 2011). Through
discovery, parties may obtain matdsi that are within the scopé discovery, meaning they are
nonprivileged, relevant to any parsyclaim or defense, and “proportiot@the needs ahe case.”
Fed. R. Civ. P. 26(b)(1). If a person withhaoldf®rmation requested kyysubpoena under a claim
of privilege, the person must “expressly make tlantl and “describe the nature of the withheld
documents, communications, or tangible thinga imanner that, without revealing information
itself privileged or protected, will enktbthe parties to assess the claird’ at 45(e)(2)(A).

As here, when a court’s jurisdiction is baseddiversity of citizenslp (Case No. 8:16-cv-
00088-CEH-JSS Dkt. 53 1 1-4), substantive matters are governed by stafsfeld.v. Costa
Crociere, S.P.A.289 F.3d 1300, 1306 (11th Cir. 200&)yar. Trust Co. of N.Y. v. YqrR26 U.S.
99, 112 (1945) (“The source of substantive rigi$orced by a federal court under diversity
jurisdiction, it cannot beaid too often, is thiaw of the States.”)Bradford v. Bruno’s, In¢.94
F.3d 621, 622 (11th Cir. 1996) (“Onégate law of a substantive, agposed to procedural, nature
is applicable in diersity cases”).

A federal court with diversity jurisdiction “appl[ies] the substantive law of the forum state.”
Admiral Ins. Co. v. Feit Mgmt. Co321 F.3d 1326, 1328 (11th Cir. 2003). Accordingly, in
diversity actions, determining thehe privileged nature of ntarial sought in discovery” is
controlled by state lansomer v. Johnsoii04 F.2d 1473, 1478 (11th Cir. 198Bgvault v. Isdale
No. 615CV1350RL37TBS, 2016 WL 25956, at *2 (MIBPa. Jan. 4, 2016) (“When the Court’s

jurisdiction is based odiversity, state law controls on thabstantive issue of attorney-client



privilege”). Therefore, Florid law governing attorney-clientipilege applies in determining
whether the Withheld Documents are protectethfdiscovery by the attorney-client privilege.
ANALYSIS

In the Motion to Compel, Centennial contis that Mr. Bryant “utilized Igler to
communicate with other financial institutions amegotiate Bryant's departure from Centennial”
and thus Igler possesses documents relet@nCentennial’s allegations in the Amended
Complaint. (Dkt. 3 at 18.) @¢ennial thus seeks productiontbé Withheld Documents. (DKkt.

3.) Igler and Mr. Bryant timely opposed prodoatiof the Withheld Documents, asserting that
they are protected from productibg the attorney-client privilegeetween Mr. Bryanand Igler.
(Dkts. 3-2, 3-4, 5, 5-1, 6, 7.) After the hewyion the Motion to Corgd, upon the Court’s order
(Dkt. 32), Igler submitted the Withheld Documents for the Courttsamerareview.

Centennial contends that Igler and Mr.y&8nt have not shown that the Withheld
Documents are protected from disclosure by the attorney-client privilege because they have not
demonstrated that an attorney-client relationsdxists between them. (Dkt. 3.) Specifically,
Centennial argues that an attorney-client refatidgp has not been demonstrated because (1) Mr.
Bryant did not formally retain or pay Igler for its services, (2) Igler was precluded from
representing Mr. Bryant because such repretientaonflicts with Igler’s representation of Bay
Cities, and (3) Mr. Bryant did not have a reasonable expectation of privacy in the communications
he had with Mr. Igler using Mr. Bryant's Bayities e-mail account because this e-mail account
was subject to monitoring by Bay Cities. (DktaB22-25.) Further, Centennial contends that
Withheld Documents 19 and 20 are not protectenhfdisclosure by the attorney-client privilege

because they are not confidential communicatimiseen Igler and Mr. Bryant, but instead are



memoranda prepared by Mr. Igler as part of Iglétess and were not shed with Mr. Bryant.
(Dkt. 3 at 22-23.)
l. Attorney-Client Relationship Between Mr. Bryant and Igler

Centennial contends that Iglkas not met its burden of Menstrating that the attorney-
client privilege applies to the Withheld Buments because at tlevidentiary hearing on
Centennial’'s motion for entrgf a preliminary injunctio,Mr. Bryant testified that “he went to
Igler as a friend, did not entertitnany engagement agreement wdgter, and did not otherwise
pay lgler for any purported advice Bryant receive(@Dkt. 3 at 22.) ThysCentennial contends,
Igler has failed to show the formation of an at&y-client relationship with Mr. Bryant. (Dkt. 3
at 21-22.)

As to his relationship with Mr. Bryant, Igler contends that, during Centennial’s acquisition
of Bay Cities, Mr. Bryant “was presented wahdraft non-compete aggment by Centennial” to
execute to consummate the acdias. (Dkt. 5 8.) Mr. Bryantontacted Mr. Igle“in order to
obtain legal advice regarding theeaning of the provisions contained in the draft Agreement” and
provided “Igler with a draft coppf the Agreement to be reviewed(Dkt. 5  9.) On June 18,
2015, Igler reviewed the dtaigreement and provided Mr. Bryamwith an opinion letter regarding
the agreement’s provisions. (Dkt. 5 § 10.) Igi&tes that, at Mr. Bryant's request, “that letter
was sent as an attachment to an email to Bryantail address at Bay Cities.” (Dkt. 5 7 10.) In
June and November 2015, at Mr. Bryant’s requigéty provided Mr. Bryat with further legal
opinions regarding provisions of tdeaft agreement(Dkt. 5 § 11.)

Mr. Bryant likewise contends that he hasa#torney-client relatiorigp with Mr. Igler and,

thus, may assert the privilegetaghe Withheld Documents, aveng that he sought and received

2 SeeCentennial Bank v. ServisFirst Bank Inc. et @ase No. 8:16-cv-00088-CEH-JSS (Dkts. 4, 79, 131) (filed Jan.
14, 2016).
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legal advice from Mr. Igler regarding his “emplognt agreement and the acquisition of Bay Cities
Bank by Centennial Bank.” (Dkt. 7  4-6.) Hemvthat he believed his communications with
Mr. Igler were privileged andonfidential. (Dkt. 7 1 7.)

The Court must first determine whether Mr. Bryant formed an attorney-client relationship
with Igler. The attorney-client privilege is codified in Sec®@502 of the Florida Statutes, which
defines a “lawyer” as “a persontaorized, or reasonably believed the client to be authorized,
to practice law in any state or nation.” 8§ 90.502(1}#&. Stat. (2016). A “client” is “any person
.. . who consults a lawyer with the purposebfaining legal services avho is rendered legal
services by a lawyer.Id. 8 90.502(1)(b)Dean v. Dean607 So. 2d 494, 497 (Fla. 4th DCA 1992)
(“We construe this languages continuing the common law facon subjective considerations,
viz., on the person seeking consultation withveyker, rather than on what the lawyer does.”).

Determining the existence of the attorney-client relationship turns on the client’s
reasonable, subjective “belief that he is consgl& lawyer in that capacity and his manifested
intention is to seek professional legal advicBartholomew v. Bartholomew11 So. 2d 85, 86
(Fla. 2d DCA 1992) (internal quations and citations omitted)he Florida Bar v. Beacgl675 So.
2d 106, 109 (Fla. 1996) (citirBartholomew611 So. 2d 85). Contrary @entennial’s contention,
the “[e]stablishment of the attap-client relationshipand thus the attachmeuoitthe concomitant
rights and duties of each side to the relationsdipes not require a writteagreement or evidence
that fees have been paid or agreed updtahsur v. Podhurst Orseck, P,R94 So. 2d 435, 438
(Fla. 3d DCA 2008).

Thus, the focus of the Court’s inquiry regagl whether Mr. Bryant and Igler share an
attorney-client relationship is MBryant's subjective belief thdte consulted Igler with the

intention of securing legal advic&eeBartholomew 611 So. 2d at 86. In his sworn declaration,



Mr. Bryant avers that he communicated with. Myler regarding an employment agreement and
Centennial’'s acquisition of Bagities. (Dkt. 7  4.) Mr. Brya avers that he made these
communications “with the intention of seeking Iegdvice” and consulted Mr. Igler in Mr. Igler's
“capacity as a lawyer.” (Dkt. ¥ 6.) Mr. Igler “provided the requested legal advice in telephone
conversations and through the” Withth®ocuments. (Dkt. 7 1 6.)

The Court finds that Mr. Bryant formed attcaney-client relationship with Igler because
Mr. Bryant believed that he camged Mr. Igler to obtain legal atte. Specificaly, Mr. Bryant
avers that he consulted with Mrlégin Mr. Igler’'s capacityas an attorney in order to obtain legal
advice regarding an employment agreement and the impending acquisition of Bay Cities. Mr.
Bryant's averments that he believed he was witing Mr. Igler in Mr. Igler’s capacity as an
attorney with the intention to obtain legal advice are supported by the Gouctismerareview
of the Withheld Documents. Accordingly, theutt finds that Mr. Bryant and Igler formed an
attorney-client relationship.

Centennial argues, however, that Igler'’presentation of Mr. Brant was precluded by
Igler’'s representation of Bay Cities becauspresenting Mr. Bryant would allegedly create a
conflict of interest. (Dkt. 3 &23-24.) Centennial elaborates ugbis argument in its Motion to
Open, arguing that Igler was required to, but failed to, obtain a waiver of conflict from Bay Cities
prior to advising Mr. Bryant. (Dk21 Y 5(b).) Specifically, as detrth above, Centennial contends
that, during the time Igler provided Mr. Bryangy& advice, Bay Cities was either a current or
former client of Igler and, therefe, Igler’s representation of MBryant was precluded because it
conflicted with Bay Cities’snterests.(Dkt. 21 § 9.)

In response, Igler deniesettexistence of a odflict and argues, nonetheless, that the

existence of a conflict “has no bearing on the issubeattorney client privilege being asserted.”



(Dkt. 5 at 12-13.) Further, in response to Mhaion to Open, Igler contends that, while Igler
maintains there is no conflict of interest, “Centennial has yet to provide any authority that supports
the proposition that the attornelfent privilege is impacted in any way, because a lawyer does
not obtain a waiver of conflictind, accordingly, the “conflict issu®a red herring.” (Dkt. 29 |

23.) Mr. Bryant likewise contendbkat Centennial’'s argumentgarding an alleged conflict of
interest is unsupported and irrelav#o the privileged rtare of the Withheldocuments. (Dkt.

6 at 10, n.2.) In his response to the Motion te@@Mr. Bryant elaborategarguing that “[t]he
qguestion of whether the attorney-client relatiopstreates a conflict for the attorney is not
relevant” to the analysis of the formation ofatorney-client relationshignd Centennial has cited

no authority to support thdtis relevant to the atysis. (Dkt. 30 at 4.)

The Court finds, as described above, thatdétermination of whetliean attorney-client
relationship has been formed focuses on the Wigrtisonable, subjective “belief that he is
consulting a lawyer in that capgcand his manifested intentios to seek professional legal
advice.” Bartholomew611 So. 2d at 86. Centennial hasctite authority to support its argument
that the existence, or the possibility of thdstence, of a conflict of interest precludes the
formation of an attorney-client relationship. €eThlleged existence of a conflict of interest is,
therefore, not probative of the Court’s resimin of the Motion to Cmpel. Accordingly,
Centennial’s request, in the Motion to Open, that Court open the record to consider evidence
to refute Mr. Igler's testimony regarding hispresentation of Bay Cities and Mr. Bryant,
specifically the declaration &flr. Thayer, is denied.

[I.  Withheld Documents 19, 20, and 23
Centennial contends that Withheld Docunselfd and 20 are not protected from disclosure

by the attorney-client privilege because theyiarernal memoranda prepared by Mr. Igler to be



“stored in Igler’s files.” (Dkt. 3 at 22—-23.) hiis, Centennial contends, because they are not
confidential communications betwekgter and Mr. Bryant, they ameot protected from disclosure

by the attorney-client privilege. KR 3 at 23.) In response, Mr.y&mnt argues that Igler identified
Withheld Documents 19 and 20 on its revigaivilege log “as memorializing a ‘[p]hone
conversation with Gregory Bryant” and thahemoranda memorializing attorney-client
communications are protected by the attoraksnt privilege. (Dkt. 6 at 15.)

An attorney’s notes memorializing a client@mmunications are prtted by the attorney-
client privilege. Swidler & Berlin v. United State$24 U.S. 399, 401 (1998holding that an
attorney’s “notes of an initial interview wita client . . . are protected by the attorney-client
privilege” even after the client’s deatltjagans v. Gatorland Kubota, LLC/Sentry In&5 So. 3d
73, 77-78 (Fla. 1st DCA 2010) (citir®yvidler, 524 U.S. 399, and holding that documents created
by an attorney during an initial interview of a client, memorializing the client’'s communications,
are protected by the attorney-client privilege bseato hold otherwise, would “impose a chilling
effect on an attorney’s efforts to fully exptboand memorialize the facts underlying his client’s
cause”)Lacaretta Rest. v. Zepedhl5 So. 3d 1091, 1093 (Fla. 1st DCA 2013) (holding that notes
prepared by a client memorializing a conversatith in-house counsel and notes by the in-house
counsel “both clearly constitute or memorial@mmunication from the attorney to the [client]
made in the rendition of legal services”). Upnrcamerareview, Withheld Documents 19 and
20 are memoranda by Mr. Igler memorializing conagosis Mr. Igler had wh Mr. Bryant in the
furtherance of the rendition of legal services. Those documents are protected from disclosure
under the attorney-client privilege.

However, based on the Courtis camerareview, Withheld Document 23 does not

memorialize confidential communications in the furtherance of the rendition of legal services.
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Rather, the communication concerns Mr. Iglezanversation with MrBryant regarding an
opportunity. Unlike “communicationglating to the acquisition eendition of professional legal
services which have a confidel character,” “[s]tatementdaut matters unconnected with the
legal services are not privilegedCunningham v. Appe831 So. 2d 214, 215-16 (Fla. 5th DCA
2002); Nwabeke v. Torso Tiger, IndNo. 6:04CV410-ORL-18KRS2007 WL 1222517, at *3
(M.D. Fla. Apr. 24, 2007) (citingcunningham 831 So. 2d 214, and explaining that the party
asserting privilege must show that “each comization was with her lawyer for the purpose of
rendering legal services and widended to be confidential’}Hoch v. Rissman, Weisberg,
Barrett, 742 So. 2d 451, 458 (Fla. 5th DCA 1999) (enghan original) (“The privilege does not
extend to every statement madatlawyer. If a statementabout matters unconnected with the
business at hand or in general conversation, the mattetpsivileged.”).

Thus, “[a]n attorney’snvolvement in, or recommendatio, a transaction does not place
a cloak of secrecy around all theittents of such a transactiorBoyles v. Mid-Florida Television
Corp, 431 So. 2d 627, 639 (Fla. 5th DCA 1983Although Withheld Document 23 is a
communication between Mr. Igler and Mr. Bryatttat communication dsenot constitute a
confidential communication in the furtherancetloé rendition of legal services to Mr. Bryant
regarding his employment agreermédiut instead is a communiaat between Mr. Bryant and Mr.
Igler regarding a potential opponity. Accordingly, Withheldocument 23 is a communication
unconnected with the rendition ¢égal services and is not protected by the attorney-client
privilege. The Motion to Compel is granted tasWithheld Document 23, and denied as to
Withheld Documents 19 and 20.
[l Confidentiality of Communications Over Mr. Bryant's Bay Cities E-Mail Account

In its revised privilege log, Igler states tigdy Cities had access to Withheld Document

15, which is described as a &tdated June 18, 2015, authoredwby Igler and received by Mr.
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Bryant with the subject mattéefjo]pinion on Bryant employmersigreement.” (Dkt. 3-5.) In a
letter from Igler to Centennial’s counsel transimgtthe revised privilegleg, Igler explained that
it listed Bay Cities as having access to the |diesrause “the document was sent to Greg Bryant
by email to his address at Béyties.” (Dkt. 3-6.) Uponn camerareview, Withheld Documents
15, 16, and 17 are communications between Mrr lghel Mr. Bryant using Mr. Bryant’s Bay
Cities e-mail account.

Centennial contends that MBryant had no expectation ofipaicy in communications with
Igler made using Mr. Bryant’s Bay Cities e-maglcount because Mr. Bryant’s Bay Cities e-mail
account was subject to monitoring by Bay Citi¢Bkt. 3 at 24—25.) In support of its argument,
Centennial quotes Bay Cities’s Personnel PoliBaf Cities Policy”), which provided as follows:
“Telephones, voice mail systems, and computacdding electronic mail systems (e-mail) are
provided for business use. Excessive personableese devices is ghibited. Communication
through these devices is sebj to monitoring by the bank . . .(Dkt. 3-7 at 11.) Thus, Centennial
argues, the attorney-client privilege does ngilypo any communications between Mr. Bryant
and Igler that were made using Mr. Bryant's/Rzities e-mail account because Mr. Bryant had no
expectation of privacy in such communication®kt. 3 at 25.) At the hearing, Centennial’s
counsel also contended that Centennial acquatedf Bay Cities’s assets in the acquisition,
including Bay Cities’s computer hardware anétware, but that Centennial donated Bay Cities’s
computers to charity. (Dkt. 23.) Thus, Centennial contended, had it not been for this donation,
Centennial would possess the Withheld Documaevttis;h were stored on the donated computers’
hard drives. (Dkt. 23.)

In response, Mr. Bryant avetisat he believed that all communications he had with Igler

were confidential. (Dkt. 7 § 7.%pecifically, he avers that kneas “not aware of anyone who had
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access to or otherwise monitordd$ e-mails, referring to his Bay Cities e-mail account. (Dkt. 7

1 9.) Further, he believed his e-mails tocbefidential given his “ra as CEO,” which required

him “to engage in confidential communications to fulfill that role.” (Dkt. 7 § 9.) Addressing the
Bay Cities Policy, Mr. Bryant avers that althoupk Bay Cities Policy provided that employee e-
mails were subject to monitoring by Bay Cities, “the bank did not actually monitor employees’
emails in the normal course of lmesss.” (Dkt. 7 § 10.) Furthdsecause he was CEO, he “would
have been the ultimate decision-maker abatiether employee emails should actually be
monitored,” but he “never instructed anyone tsdd (Dkt. 7 § 10.) Thus, Mr. Bryant contends,
his “communications with Igler through [his] woeknail account . . . were made and received by
[him] with the expectation and intent that theyreveonfidential and privilegd.” (Dkt. 7 1 9.)

A. The Attorney-Client Privilege Protects Disclosure of Confidential
Communications

As a client of Igler, Mr. Bryant “has a prieje to refuse to disclose, and to prevent any
other person from disclosing, the contents of ic@mitial communications when such other person
learned of the communications because they were made in the rendition of legal services to the
client.” § 90.502(2), Fla. Sta{2016). Communications betweenclient and lawyer are
confidential if they are “not intended to be disdd to third persons othéhan . . . [tjhose to
whom disclosure is in furthemae of the rendition ofegal services to the client” or “[tlhose
reasonably necessary for the smmssion of the communication.” Id. § 90.502(1)(c);
Cunningham 831 So. 2d at 215 (interpreting Sent 90.502 and explaining that “[a]
communication between an attorney and client is deemed confidential if it is not intended to be
disclosed to third persons, other than thosehom disclosure is necessary in furtherance of
rendition of legal services”). “Basto the assertion of the att@yrclient privilege is that the

communication in question mustiegbeen made in confidenceSchetter v. Schette239 So. 2d
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51, 52 (Fla. 4th DCA 1970) (citing/ilcoxon v. United State831 F.2d 384, 386 (10th Cir. 1956)
(“In order to be privileged, a communication must be made in confidence of the relationship and
under circumstances from which it may reasonably be presumed that it will remain in
confidence.”)).

“Whether a communication is confidentid¢pends on whether the person invoking the
privilege knew or should have known that thévifgged conversation was being overheard.”
Mobley v. State409 So. 2d 1031, 1038 (Fla. 1982) (citrgffitt v. State 315 So. 2d 461, 464—
65 (Fla. 1975) (analyzing whether communicatibesveen a husband and wife were privileged
despite being overheard by a third party and hgldihat “the privilege]] character of the
communication was lost” because the couple wasdking in a manner and place where they had
a reasonable chance of being oeartad, and they knew of that pdslty at that time” and, thus,

“Iit is clear that there was no attemptake the communication in confidence’B)ack v. State
920 So. 2d 668, 670 (Fla. 5th DCA 2006) (quotitgbley 409 So. 2d 1031, and citirryoffitt,
315 So. 2d 461, stating that “[t]he lesson to bevedrirom these cases is that the confidentiality
of a conversation is dependamgon ‘whether the gson invoking the privilege knew or should
have known that the privilegedrversation was being overheard™).

Courts examine whether the person invoking phivilege had a reasonable expectation
that an attorney-client communigat was made in confidenceMcWatters v. State36 So. 3d
613, 636 (Fla. 2010) (holding thah inmate who called his attorney from prison had “no
reasonable expectation of privacy” in the commication because the priss telephone system
played a recording “before eaclonversation that advised thamate: ‘This call is subject to
monitoring and recording™)Schetter239 So. 2d at 52 (internal quotations omitted) (holding that,

to enjoy the privilege against disclosure, an attorney-client communication must be made in
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confidence and “under circumstances from whicihmay reasonably be presumed that it will
remain in confidence”).

Moreover, although decided in the contexthe expectation of privacy under the Fourth
Amendment to the United States ConstitutiorSiate v. Youngd-lorida’'s First District Court of
Appeal has held that “where an employer hagargolicy allowing others to monitor a workplace
computer, an employee who uses the computenbagsasonable expectation of privacy in it.”
974 So. 2d 601, 609 (Fla. 1st DCA 2088)in Young a defendant’'s employer provided the
defendant with a computer in a private offite. a 606. “[T]here was no official policy regarding
the use of the computer or othascess to it” and theomputer “was not ieorked to any other
computer, and it was kept in his private officéd. The First District ex@ined that “[t]Jo invoke
the protection of the Fourth Amendment, aminal defendant must establish standing by
demonstrating a legitimate expectation of privacthe area searched thre item seized,” which
“consists of both a subjective exgation and an objectively reasd@expectatioras determined
by societal standards.Id. at 608.

“[T]he reasonableness of an employee’s expieetaf privacy in his or her office or the
items contained therein depends on the opemticalities of the wdkplace,” and “[w]hen a
computer is involved, relevant factors includdether the office haa policy regarding the

employer’s ability to inspect the computer, whethercomputer is networked to other computers,

3 Similarly, although not applying Florida law, certain federal courts have adopted a four-factor test to determine
whether there was a reasonable expectation of privacy ioathtext of e-mail transmitted over and maintained on a
company serverSeeln re Asia Global Crossing, Ltd322 B.R. 247, 257-58 (Bankr. S.D.N.Y. 2008)re Reserve

Fund Sec. & Derivative Litig275 F.R.D. 154, 159-60 (S.D.N.Y. 201li3t{ng cases adopting the four-factor test);

Leor Expl. & Prod. LLC v. AguiamNo. 09-60136-CIV, 2009 WL 3097207, at *4 (S.D. Fla. Sept. 23, 2009) (applying
the four-factor test). In determiningishssue, courts have considered the following four factors: (1) whether the
corporation maintains a policy banning personal or other objectionable useg(Bewthe company monitors the use

of the employee’s computer or e-mail) (8hether third parties have a rightaafcess to the computer or e-mails; and

(4) whether the corporation notifies the employee, or whether the employee was aware, of the use andymonitorin
policies. SeeAsia Globa) 322 B.R. at 257.
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and whether the employer (or a department withénagency) regularly mdaors computer use.”

Id. at 608—-09. Under the specific circumstance¥anng the First District concluded that the
defendant had an objectively reaable expectation of privacy in his computer because “[u]nlike
in the federal cases finding no expectation ofgmvin a workplace computer, the [employer] in
the instant case had no written policy or disclaingarding the use of the computer” and “[t]he
only way to access the computewntew its contents was to enter through the locked office door.”
Id. at 611.

B. Whether Communications Sent Usig Mr. Bryant's Bay Cities E-Mail
Account Were Confidential — Withheld Documents 15, 16, and 17

The Court must determine the application eféttorney-client privilege under Florida law
in this diversity action.Somey 704 F.2d at 1478. The partiesvhanot cited relevant Florida
caselaw in which Florida courts examine whetteenmunications sent to a client’s e-mail account
that is subject to monitoring are confidential aifulis, protected from disclosure by the attorney-
client privilege.

Florida’s Fourth DistricCourt of Appeal examined waivef the attorney-client privilege
in the context of whether the privilege was waived as to communications sent by facsimile from
counsel to the client’s facsimile machine, whictswaed by many memberstbé client’s office.
Nova Se. Univ., Inc. v. Jacobsdb So. 3d 82 (Fla. 4th DCA 2009). There, an employee of a
school sued the schoolrfavrongful termination. Id. at 84. While worlag at the school, the
employee was using the school’s facsimile machimgthe school received a letter, via facsimile,
from the school’'s legal counsel regarding #mployee’s lawsuit against the schotd. The
employee saw and read the lettéd. The school moved for a peattive order to prevent the
employee from referring to the letter in deposiipasserting that the letter was protected by the

attorney-client privilegeld. at 84—85. The trialaurt examined whetherétprivilege was waived
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by inadvertent disclosure, whichouares the application of fac&rincluding “the reasonableness
of the precautions taken to pest inadvertent disclosureld. at 85—-86.

The Fourth District statethat the facts othe case were analogots “those cases
involving overheard conversatignsvhere the client knew or should have known that the
conversation was overheard by ardhperson,” where “courthave held that where the
communication is made in the presence of oth#rsloes not evince an intent to keep the
conversation confidential, and the privilege is lostl’at 86 (citingMobley, 409 So. 2d 1031, and
Proffitt, 315 So. 2d 461). The Fourth District found that “the fact detatiomin the overheard
conversation cases is similar tethrst step of the . . . inquinggarding the reamableness of the
precautions to prevent inadvertent disclosuré.” The trial court, the Fourth District noted, had
not made findings regarding tlheasonableness of the precautitaisen to prevent inadvertent
disclosure, and statedath[w]e have found no cas#eciding this issue.ld. at 86—87. Because
the trial court had not made suiihdings, the Fourth District reanded the case for the trial court
to make further findings regarding “what mea&sumere taken to protect against inadvertent
disclosure,” instructing specifically as follows:

The inquiry must focus on whether tbieent knew or should have known that the

letter sent by the attorneyould be viewed by third paess. Whether the use of the

fax machine to send the communication negjatelaim that the matter was sent in

confidence requires a fact-intensive deteation. Such an inquiry might include,

but would not be limited to: whether the clieauthorized the attorney to use that

fax machine to send confidential lettettse extent to which the fax machine was

used generally by the staff without assmste from the secretaries; the extent to

which the intended recipients knew that the fax was used by other personnel; and
finally whether the letter was accompani®dan attorney-client privilege notice.

Id. at 88—89 (emphasis original).
As set forth above, under the Florida law governing the attorney-client privilege, a client
may prevent the disclosure of “confidential coomeations,” which are comunications that are

“not intended to be disclosed to third persoaot#tier than third persort® whom disclosure is
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necessary to transmit the communication or furthe rendition of legaservices. § 90.502, Fla.
Stat. (2016). “Whether a communication is edehtial depends on whether the person invoking
the privilege knew or should have known that phigileged conversation was being overheard.”
Mobley, 409 So. 2d at 1038. The person asserting the privilege must have had a reasonable
expectation that the attorney-cliemmmunication was made private. McWatters 36 So. 3d at
636.

Here, Mr. Bryant acknowledgébat he communicated witlr. Igler through his “work
email account” (Dkt. 7 1 9), whidlgler states was doreg Mr. Bryant’s requ&t. (Dkt. 5 § 10.)
Withheld Documents 15, 16, and &®& communications betweeridgand Mr. Bryant using Mr.
Bryant’'s Bay Cities e-mbhaccount. None are not markedlabeled “attorney-client privileged”
in the correspondence. As set forth aboveBidwe Cities Policy states that e-mail was provided
to employees for business use and, although personal use was permitted, excessive personal use
was prohibited. (Dkt. 3-7 at 11linportantly, the Bay Cities Polfavarned that “[clJommunication
through these devices [including edith& subject to monitoring byhe bank.” (Dkt. 3-7 at 11.)
Mr. Bryant avers that he was aware of the Bay €Relicy that e-mails were subject to monitoring
by Bay Cities. (Dkt. 7 § 10.) Mr. Bryant, hovegycommunicated with Igler using his Bay Cities
e-mail account at Mr. Bryant's request anditmer Igler nor Mr. Bryant marked these
communications as privileged. Thus, Mr. Bryaommunicated with Mr. Igler using his Bay
Cities e-mail account when he “knew . . . that ghivileged conversation [could be] overheard.”
Mobley, 409 So. 2d at 1038.

Mr. Bryant avers, however, that Bay Citiesd'thot actually monitor employees’ emails in
the normal course of business” and, as CEOnéeer instructed employees’ e-mails to be

monitored. (Dkt. 7 § 10.) While Mr. Bryant’s awegnt demonstrates that he did not believe that
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his e-mails on his Bay Cities e-mail account wa@nitored, his averment is undermined by the
explicit language of the Bay Cities Policy. Specifically, because the Bay Cities Policy “warned
that all [communications] are [subject to] monjikag],” Mr. Bryant’'s subjective belief about
whether Bay Cities monitored its e-mail accounts was unreasonable and thus, he had “no
reasonable expectation of privacy” in e-mailsitsand received on $iBay Cities e-mail.
McWatters 36 So. 3d at 63&ee Young974 So. 2d at 609 (“[W]here an employer has a clear
policy allowing others to monitor a workplacengputer, an employee who uses the computer has
no reasonable expectation of @iy in it.”). Thus, Mr. Bryant's communications using his Bay
Cities e-mail account cannot be said to have Ipe&the in confidence “under circumstances from
which it may reasonably be presumed that [they] will remain in confider8mhetter239 So. 2d
at 52 (internal quotations and citations omitted).

Therefore, the Court concluddésat Mr. Bryant cannot assehe attorney-client privilege
as to Withheld Documents 15, 16, and 17 because these are communications with Igler using Mr.
Bryant’s Bay Cities e-mail account. Withheld Dasent 17 is a copy of Withheld Document 16,
an e-mail from Mr. Bryant to Mr. Igler seah June 29, 2015 on Mr. Bnyés Bay Cities e-mail
account. Withheld Document 17, however, atsmtains handwritten notes described as
“marginalia” in the pivilege log. Fronin camerareview, the “marginalia” are handwritten notes
written on a printed copy of the e-mail that presumably Mr. Igler’s handwritten notes, which
memorialize communications witfir. Bryant. These handwrittamotes are dated July 1, 2015, a
couple of days after Mr. Bryant sent Mrldgthe e-mail on which #h handwritten notes are
written. Based on the Court’s review of Witlhdh®ocument 17, it does not appear, nor does the
privilege log reflect, that the handiten notes written on the prirteopy of the e-mail were sent

to Mr. Bryant’s Bay Cities e-mail account. Ratheappears that theyaMr. Igler’'s handwritten
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notes memorializing confidentiasbmmunications with MrBryant on July 1, 2015, made in the
furtherance of the rendition of legal services thate not transmitted to Mr. Bryant's Bay Cities’s
e-mail account. Therefore, the handwritten natesprotected from disclosure by the attorney-
client privilege,Swidler, 524 U.S. at 401, and must be redacted.

Withheld Documents 26 and 27, on thd&et hand, are communications between Mr.
Bryant and Igler in which Mr. Brant seeks and Igler provideg# advice regarding provisions
of Mr. Bryant’'s employment agreement that weo¢ made using Mr. Bryant's Bay Cities e-mail
account. Rather, these communications are betWieigler and Mr. Bryant made using Mr.
Bryant's private e-mail address with no thiradgmns copied. Unlike his Bay Cities e-mail account,
which was subject to monitoring, MBryant had a reasonable exg@icin that the attorney-client
communications in Withheld Documents 26 and wW&re made in private. Thus, they are
confidential communications protect from disclosure by the attorney-client privilege.

Therefore, the Motion to Compel is grathtas to Withheld Documents 15, 16, and 17,
although the handwritten notes on Withheld Document 17 must beteddss they are protected
by the attorney-client privilegend the Motion to Compel is denied to Withheld Documents 26
and 27. Accordingly, itis

ORDERED:

1. Centennial Bank’s Amended Motion to @pel Complete Responses to Subpoena
to Produce Documents Served on t8lePeariman, P.A. (Dkt. 3) iISRANTED in part as to
Withheld Documents 15, 16, 17 (redacted), and 23aIED in part as to Withheld Documents
19, 20, 26, and 27.

2. Igler is directed to see Withheld Documents 15, 16, 17 (redacted), and 23 on

Centennial’s counsel within ttyr (30) days othis Order.

-20 -



3. Centennial’s Motion to Open the Recdregarding Igler & Pearlman Discovery
Controversy (Dkt. 21) i®BENIED.

4. The Declaration of A. Bronson Thay@Dbkt. 25), filed by Centennial Bank on
August 24, 2016, iISTRICKEN from the record.

DONE andORDERED in Tampa, Florida on October 14, 2016.

( ';:,J AR P pK
J,_:'* JUEIE §. SMEED
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:
Counsel of Record
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