Martinez v. G

ulf Coast Orthopedic Center Corporation Doc.

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
CYNTHIA MARTINEZ,
Plaintiff,
V. Case No. 8:Xk~77-T-AEP
GULF COAST ORTHOPEDIC
CENTER CORPORATION
d/b/a THE BONATI INSTITUTE

Defendant.
/

ORDER

Plaintiff Cynthia Martinez(“MartineZ’) brought this action asserting claims against

DefendantGulf Coast Orthopedic Center Corporation, doing business as The Bonati Institut

(“The Bonati Institut®), for violations of theAge Discrimination in Employment Act
(“AD EA”) and the Florida Civil Rghts Act (“FCRA”) (Doc. 1). Currently before the Court is
TheBonati Institutés ReneweddispositiveMotion for Summary Judgment (Dot9), in which

The Bonati Institutearguesthat summary judgment should be grantedvetinezfailed to
demonstrate that it discriminated against her based on hér Agenely, The Bonati Institute
argues thatunder the burdeshifting analysisMartinez failed to establish that The Bonati
Institute’s legitimate, nondiscriminatory reasons for her termination condtppuétext forage
discrimination Martinez responds in opposition, asserting that a reasonable juror coul

conclude that The Bonati Institute’s purported nondiscriminatory reasons fterhrenation

1 After the close of discovery, Plaintiff moved to reopen discovery for the limitgageiof
deposing an employee of The Bonati Institute who filed a Charge of Disation (Doc.

41). Although The Bonati Institute initially opposed such request, tiepagreed during a
hearing on the motion that limited discovery should proceed. As a result, the imtiahM

for Summary Judgment was denied without prejudice (Docs. 25, 44). The Bonati Institute
now renews its request for summary judgment on Martinez’s claims (Doc. 49).
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constituted pretextDoc. 51) The Bonati Institutesubsequentlyiled a reply brief, disputing
Martinez’s argumentsand assertiongDoc. 54). For the following reasqgn$he Bonati
Institute’sRenewed Dispositive Motion for Summary Judgment (Dogigigranted.

l. Background

Martinez began working at The Bonati Institute on March 19, 1880anX-ray
technicianand continued to do so until Octol#3, 2015, with a minor break in employment
for a few monthdn 2003 to 2004 Doc. 261, Deposition of Cynthia Martinez (“Martinez
Dep.”), at 47, 27). At the time The Bonati Institute reinstated Martinez to her prisitipn
after her break in employment, Martinez was 51 years old and received tbegpagnand
benefits as she received prior to her break in employnvantihez Dep., a6-7; Doc. 2623,
January 17, 2018 Declaration of Rhonda Spinelli (*January B{iBelli Decl.”), at {3).
Martinez then worked for The Bonati Institute continuously until her terminationctwb€r
23, 2015 (Martinez Dep., at 7).

During her employmenMartinezcomplained tather employees, includiridy. Robert
Dunn(“Dr. Dunn”) and Rhonda Spinelli (“Spinelli”), th@irectorof Human Resources for The
Bonati Instituteregardingherlack of a raise for several yeatsspite the abilitpf The Bonati
Institute to fund thepurchaseof a new MRI machineand she subsequentlpproached Dr.
Alfred Bonati(“Dr. Bonati”) to request a raise, which Dr. Bonati denied (Martinez Dep2-at 1
17; Doc. 268, Deposition of Rhonda Spinelli (“Spinelli Dep.”), at 6, 36;58 January 2018
Spinelli Decl., at 2Doc. 2615, Deposition of Marcelo Eguino (“Eguino Dep.”), at 18; Doc.
26-20, Deposition of Oscar Aparicio (“Aparicio Dep.”), at 10). When Martinez askedllispine
why Dr. Bonati denied her request for a raise, Spinelli told Martinez thaas because

Martinez left workearly (Martinez Dep., at 17).




The Bonati Institute originally alteredartinez’s work hours to allow her to care for
her father up until his death in 2012, for which she received permission to arrive late to wo
(Martinez Dep., at 1-18, 22, 31 & Ex. 6; Spinelli Dep., at 23). Martinez continued to come in
late after that time, however (Martinez Dep., at 32; Spinelli Dep.,-2422In fact, dter the
death of her father, Martinez admittedly continued to come in late, routinely dttgkieg a
lunch break, and failed to clock out for lunch (Martinez Dep., @42 3446). Her time sheets
reflectthat she consistently was tardgiledto clock in or out for lunch, anéft early (January
2018 Spinelli Decl., Ex. A). This pattern of behaviantnuedup until her termination
includingduring The Bonati Institute’s implementation of a new MRI machine.

Also duringthe implementation of the new MRI machjiméartinezrepeatedly stated
thatshe did not believe The Bonati Institute needed a mashineand additionallydid not
fully assist in preparing the site for the new machine, failed to show up on timahardr and
failed to attend training as requested by Marcelo Eguino (“Eguino”), the viademesf digital
marketing at The Bonatinstitute and the individual in charge the acquisitionand
implementation of the new MRI machine (Eguino Dep., al71121-22; Doc. 2615, EX. 1,
Declaration of Marcelo Eguino (“Eguino Decl.”), at f§2Aparicio Dep., at 18.6; Doc. 26
21,Deposition of Luis Lizardo (“Lizardo Dep.”), at Z8; Doc. 54, Ex. 1, Declaration of Elaine
Lois Sadeghi (“Sadeghi Decl.”), at)fAnsteadMartinezattended intermittently anéquested
that Luis Lizardo (“Lizardo”), the MRI technician, attend the trainingieasgor the new MRI
and train her when he finished (Martinez Deplt22-23 Sadeghi Declat {7 Lizardo Dep.,
at23, 29. At the same timeMartinez informedeguinothat she would train when she could
between patients (Martinez Dep.,1dt, 3-37). Attending training between patients was not
what Eguino directed, howevekértinez Dep., at 92, 23, 3-37; Eguino Dep., at 119;

Lizardo Dep., at 290 GivenMartinez’sfailure to train on the new machiae directecind her
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complaints regrding the acquisition of the machjrieguinoreported Martinez’®©ehavior to
Dr. Bonati and Spinelli (Eguino Dep., at 11-23).

During the course of Martinez’'s employmeBpinelli insists that she spoke to Martinez
about her lack of work discipline at least five times and spoke to Martinez aboudrkdromrs
a minimum of five timesalthough Spinelli did not document those discussions (Spinelli Dep.,
at 34). Spinelli als indicated that shepoke to Martinez several times prior to termination
about her refusal to clock out for lunch (Spinelli Dep., at £aineSadeghiwhobecameahe
clinic manager in May 2015 and began supervising the radiology department in Jéne 20!
additionallyspoke to Martinez abouter habits of ignoring assigned work hours, arriving to
work late, leaving early, and not clocking out for lunch (Sadeghi Decl., at 713-5).

According to Spinelli all of Martinez’'s violations either standing alone or in
combinationgcould be characterized as misconduct in the workglemeading sufficientcause
for termination (Spinelli Dep., at 886). To that end, imetermining whether to discipline or
terminate an employee, The Bonati Institute implemerdediscretionary progressive
disciplinary policy including the following steps: (1) corrective counseling/verbal warning; (2)
formal reprimand/written warning; (3) final warning/suspension; and (@jnation(Martinez
Dep., Ex. 5, at 21; Spinelli Dep., &t 6869 & Ex. 6, at 2). In pertinent part, the Employee
Handbook describes the progressive discipline policy as follows: “Theubestitay utilize a
system of progressive disciplir its sole discretiom cases of misconduct or unacceptable
performance. ... Disciplinary action may begin at an advanced stage of the process or n
result in immediate termination based upon the nature and severity of the offense, t
employee[’]s past record with the Irtstie and any other relevant circumstances” (Martinez

Dep., Ex. 5, at 21). The Employee Handbook therefore indicates that the progressi
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disciplinary policy is optional, and disciplinary actiooan start at any stepincluding
termination,without necessarily going through each of the prior steps.

In this instance,he decision to terminate Martinez came after discussions occurrec
among and between Dr. Bonati, Spinelli, Sadeghi, and Eguino. Prior to terminatitivgelzla
Dr. Bonati spoke to Eguino regamd Martinez’s failure to properly train on the new machine
(Bonati Dep., at 42, 1415, 1819; Eguino Dep., at 2Z22). Approximately the same week
that Martinez was terminated, Spinelli discusd$édrtinez’'s employment issues with Dr.
Bonati, which she had also discussed with Sadeghi and Eguino, including Martinezss tef
train on the new machinalacking off on job duties, tardiness, attendance issues, lack o
cleanliness, and disregard for orders fieguino,astheproject supervisdior the newnachine
(Spinelli Dep., at 280, 45; Eguino Dep., at 122). According to Spinelli, Dr. Bonaitndicated
that he alreadknew of the attendance issues, as he saw Martinez leaving early frequent
(Spinelli Dep., at 28). After discussing the employment issues with Dr. Bonatellspsked
Dr. Bonati what he wanted her to do, and Dr. Bonati directed her to terminateddd8pinelli
Dep., at 29). In that regard, BBonati made the decisida terminateMartinez’semployment
with The Bonatilnstitute based upon information provided to him from Spinelli and Eguino
(Spinelli Dep., at 25, 280, 6970; Bonati Dep., at-8, 912, 1415, 1819; Eguino Dep., at 20
24).

After speaking with Dr. Bonati about terminating Martinez, Spinelli met Mgntinez
and Sadegt inform Martinez othetermination otheremployment with The Bonati Institute
(Spinelli Dep., at 25).During the meeting, Spineléixplained taMartinez that she was being
terminated because “she just was not doing the jobwe] [expected of her and that she was
to do; she only did what she had to do, what she could get away with, and it wasn’t enou

anymore” (Spinelli Dep., at 26Bpinelli also told Martinethatshedid not seem as enthusiastic

)
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about the job as she usedite and wagsotdoing everything that needed to be done (Spinelli
Dep., at 3132). Martinezindicated thashe was toldhather purportedlack of enthusiasin
formed the basis for her termination (Martinez Dep., at 7-8, 38).

Following Martinez’s termination, The Bonati Institute replaced Martingth w
Christine Kallas (“Kallas”), who assumed Martinez’s job duties and ressipitities (Spinelli
Dep., at 56% Ex. 2). At the time thaKallas replaced Martinez, Kallagas over the age of 40
but younger than Martinez (Spinelli Dep.E&t. 2 at 5. The other individuals who followed
in the positiorafter Kallaswere also over the age of 40 (Spinelli Dep., at 57).

Prior to her termination, Martinez understood that she could be fired at argnitoe
no reason at all (Martinez Dep., at 39;449. As the Employee Handbook indicates, since
employment at The Bonati Institute “is based on mutual consent, either theyeeplothe
institution is privileged to terminate employment without notice or requirement of cause
(Martinez Dep., Ex. 5, at 26Notwithstandingthough Martinez admitshe ha no idea why
she was fired andnly assumsher termination was because of her,adartinezbelieveshat
her age provided the basis for her termination because The Bonati Instituteddpagvith a
younger employee, because she lacked enthusiasm, and because The Bonatiblelstied
she did not want to learn how to use the MRl (MartinezDep., a29-3Q 47-49). As a result
Martinez initiated this action asserting claims for age discrimination undeths&DEA and
the FCRA (Doc. 1).

By the instant motioriDoc. 49), The Bonati Institute renews its request for summary
judgment on Marhez’s claims, arguing thaalthough Martinez can establistpama facie
case for discriminationt established legitimate, negiscriminatory reasons for terminating
Martinez’s employment, including insubordination to a senior manager regarding th

implementation of the new MRI, refusal to train on the MRI, failure to follow h&igasd
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schedule, refusal to clock out during lunch, sleeping while at work, and her allegedly rud
disrespectful behavior toward other employees of The Bonati Institutetigxadiy, the Bonati
Institute argueghat Martinez fag to demonstrate that any of its profferegsons for
termination constitute pretext. In response (Doc. 51), Martinez essentialgndenthat
summary judgment should not be granted because The Bonati Institute’s reassrnshation
constituted pretext for age discrimination. Namely, Nha&zi argues that (1) The Bonati
Institute failed to clearly and consistently articulate the reasons for n@na&tion; (2) The
Bonati Institute failed to follow its progressive disciplinary policy; (3) Dr. &0made age
based comments to Martinez’'s caower that demonstrate discriminatory animyd) the
statements by Spinelli regarding Martinez’s lack of enthusiasdhfailure to embrace new
technology are natural correlations to age and fundamentally lie at the coageof
discrimination; and (5) Dr. Bonati was a conduit or “cat’s paw” for SpiseHijebased
discriminatory animus toward Martinez.

Il. Standard of Review

Summary judgment is appropriate where the movant demonstrates that there is
genuine dispute as to any material fact and thatribnvant is entitled to judgment as a matter
of law. Fed. R. Civ. P. 56(a3pe Celotex Corp. v. Catrett77 U.S. 317, 322 (1986Kernel
Records Oy v. Mosle$94 F.3d 1294, 1300 (11th Cir. 2012). A dispute about a material fac
is “genuine” if the evidence is such that a reasonable jury could return atVerdite non
moving party. Anderson v. Liberty Lobby, Ina177 U.S. 242, 248 (1986). The existence of
some factual disputes between thartieswill not defeat an otherwise properly supported
sumnary judgment motion; “the requirement is that there bgamuindssue oimaterialfact.”
Id. at 24748 (emphasis in original). The substantive law applicable to the claims wiilfyden

which facts are materialld. at 248. In reviewing the motion, courts must view the evidence

1)
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and make all factual inferences in a light most favorable to themuming party and resolve
all reasonable doubts about the facts in favor of thenmovant. Dadeland Depot, Inc. v. St.
Paul Fire and Marine Ins. C9483 F.3d 1265, 1268 (11th Cir. 2007) (citation omitted).

Il . Discussion

A. McDonnell Douglas Framework

The ADEA makes it unlawful for an employer “to fail or refuse to hire or tohdigye
any individual or otherwise discriminate against any individual with respect to his
compensation, terms, conditions, or privileges of employment, because of such individua
age[.]” 29 U.S.C. § 623(a)(1). Essentially, the ADEA prohibits employers from
disaiminating against an employee who is at least 40 years of age on the basis of tt
employee’s age29 U.S.C. 88 623(a)(1), 631(a)n aggrieved employee may establish a claim
of unlawful discrimination under the ADEA through either direct or circumistagnidence.
Kragor v. Takeda Pharms. Am., In&02 F.3d 1304, 1308 (11th Cir. 2012Martinez
admittedly denies any direct evidence of discrimination regarding hremegion, such aa
statement from anyone at The Bonati Institute indicatingstteetvas fired because she was too
old (Martinez Dep., at 8). Indeed, when asked regarding the basis for her belibkthgtss
terminated due to age, Martinez pointed only to the comifinenmt Spinelli at the time of
Martinez’s terminationregarding Marting’'s lack of enthusiasmthe fact that The Bonati
Institute hired someone younger than her, and possibljatitethat as she interpreted the

situation,she did not get a chance to learn new technology (Martinez Dep., at &s47oted,

2 Martinez also brings an aglscrimination claim pursuant to the FCRA. Given that claims
initiated under the FCRA apply the same framework used in ADEAI@gemination cases,
the Court will focus the analysis upon cases considering claims brought underiie AD
See Zaben v. Air Prods. & Chems., Jri29 F.3d 1453, 1455 n.2 (11th Cir. 19@3)ation
omitted)
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she admitghat, other than her speculation, sher@idea why she was fired andly assumed
her termination was because of her age (Martinez Dep.;2@)29Notably howeverMartinez
denies ever hearing any comments regarding her age or inability to work due d@geher
(Martinez Dep., at 8).

Accordingly, where the record fails to reflect any direct evidence of dis@aiimim as
in the instant case, the claims are governed by the familiar bahiiging scheme set forth
underMcDonnell Douglas Corp. v. GreedAll U.S. 792, 80B3 (1973). See Chapman v. Al
Transport 229 F.3d 1012, 1024 (11th Cir. 20@eh bang. Initially, the plaintiff must establish
a prima faciecase of age discrimination, which creates a presumption that the employer
unlawfully discrimnated against the employe€ragor, 702 F.3d at 1308. To establisprana
facie case for an ADEA discrimination claim, a plaintiff must demonstrate that (1) ahe@w
member of the protecteabe group, (28he was subjected to adverse employment aqtn,
she was replaced by or otherwise lost a position to a younger individual; aslde(#yas
qualified to do the jobId.; Chapman229 F.3d at 1024. Once a plainti#monstratethese
elements, the burden shifts to the defendant to articulate a legitimate, nondetcrnynreason
for the adverse actiorwilson v. B/E Aerorspace, In@76 F.3d 1079, 1087 (11th Cir. 2004);
Chapman 229 F.3d at 1024. The defendant need not dstraia thathe proffered reasons
actually motivated the adverse employment actimrt, instead, must produce evidence that
raises a genuine issue of material fact as to whether it discriminated againstirtti. pla
Chapman 229 F.3d at 1024.

If the defendant can articulate one or more legitimate, nondiscriminatory reasons, the
presumption of discrimination is rebutted, and the burden of production shifts to the glaintiff
offer evidence that the alleged reason constitutes pretext for illegahdisation. Wilson,376

F.3d at 1087Chapman 229 F.3d at 1024. At that point, the plaintiff must come forward with




evidencesufficient to permit a reasonable factfinder to conclude that the reasorerguidffy
the defendant were not the actual reason#hie adverse employment decisi@hapman229
F.3d at 1024-25. In establishing pretext, the plaintiff must show both that the reasafse/as f
and that the discrimination was the real reason for the adverse employnwnt &eaBrooks
v. City Comm of Jefferson Cty., Ala446 F.3d 1160, 1162 (11th Cir. 2006) (citation omitted)
Notably, the fact that the employer’s proffered reason was mistaken doesabbslegiretext;
instead the plaintiff must demonstrate that the challenged employment action was motivated
by discriminatory animusSeeWilson 376 F.3dat 1092. To establish pretexthereforethe
plaintiff must show “such weaknesses, implausibilities, inconsistencieshamencies, or
contradictions in the employer’s proffered legitimate reasons for itsnattiat a reasonable
factfinder could find them unworthy of credenceCombs v. Plantation Pattern&06 F.3d
1519, 1538 (11th Cir. 1997) (quotatiand citationomitted). Further, in attempting to show
pretext, the plaintiff must meet the employer’s reason “head on and rebthé tlaan simply
recasting the employer’s reason, substitutiigy or her business judgment for that of the
employer, or otherwise qualireg with the wisdom of the decisionAlvarez v. Royal Atl.
Developers, In¢.610 F.3d 1253, 12666 (11th Cir. 2010). If the plaintiff fails to proffer
sufficient evidence to create a genuine issue of material fact regarding whether each of the
defendant’s articulated reasons is pretextuald#iendants entitled to summary judgment on
the plaintiff's claim. Chapman 229 F.3d at 1024-25.
I. Legitimate Nondiscriminatory Reasons
The Bonati Institute does not dispute that Martinez can demonstateafaciecase

of age discrimination (Doet9, at21).® Accordingly, the burden shifts to The Bonati Institute

3 IndeedMartinezdemonstrated that she was over 40 years offdgeeBonati Institute
subjected heto anadverse employment action in the fornterimination The Bonati
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to produce legitimate, nondiscriminatory reasons Ntartinez’'s termination. The Bonati
Institute need not persuade the Court that the proffered reasons actuallyeddtieadecision
to terminate Martingzhowever. Combs 106 F.3d at 1528Rather, The Bonati Institute must
only produce admissible evidence which would permit the trier of fact raticiatlgnclude
that the termination decision was not motivated by discriminatory ani@oisibs 106 F.3d at
1528.

As The Bonati Institute ries, an “employer may fire an employee for a good reason,
a bad reason, a reason based on erroneous facts, or for no reason at all, as longagsts act
not for a discriminatory reason.’Alexander v. Sonny’s Real Pit BBFQ, 701 F. App’x 931,
935 (11th Cir. 2017) (quotingix v. WLCY Radio/Rahall Commc;88 F.2d 1181, 1187 (11th
Cir. 1984)). To that end, The Bonati Institute offers several legitimate, nondiscriminatory
reasons for Martinez's terminationNamely, The Bonati Institute contends that it fired
Martinez due to her insubordination to a senior manager regarding the impleomeofdtie
new MR, refusal to train on the MRhilure to follow her assigned schedule, refusal to clock
out during lunch, sleeping while at work, and akegelly rude, disrespectful behavior toward
other employees of The Bonati InstityseeSpinelli Dep.,at 1719, 2224, 3739, 5154, and
Ex. 2-3; Doc. 31, Ex. 1; Martinez Dep. At 12,-28, 3237, 3941, 4246; Bonati Dep. At 6
15; Aparicio Dep., at 80; Eguino Dep., at 124, 16-19, 21; Lizardo Dep., at 21; March 2016
Spinelli Decl., at 11#20; January 2018 Spinelli Decl., Ex. A; Sadeghi Decl., ai8jf4iven
the legitimate, nondiscriminatory reasons provided, The Bonati Institute ntetrden. The

burden then shifts to Martinez to demonstrate that such reasons constitute pretext.

Institute replaced her with a younger technician, and she was qualiffeddom the work of
a radiology technician.
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il. Pretext

Martinez argues that each of The Bonati Institute’s proffered reasonguiengtetext
for age discrimination. Where, as here, “the employer proffers more than one legitimate
nondiscriminatory reason, the plaintiff must rebut each of the reasons teesanviotion for
summary judgment.Crawford v. City of Fairburn, Ga482 F.3d 1305, 1308 (11th Cir. 2007)
(citing Chapman 229 F.3d at 1037)Accordingly, Martinez must rebut each of the legitimate,
nondiscriminatory reasons proffered by The Bonati Institute. In doingainez arguethat
(1) The Bomti Institute failed to clearly and consistently articulate the reasonddr
termination;(2) The Bonati Institute failed to follow its progressive disciplinary policy[Xi3)
Bonati made agbased comments to Martinez’s coworkéf) the statements bgpinelli
regarding Martinez’s lack of enthusiasaand failure to embrace new technology are natural
correlations to age and fundamentally lie at the core of age discriminatior§)ddd Bonati
was a conduit or “cat’s paw” for Spinelli’s atpased discminatory animus toward Martinez.

Upon consideration, the Court finds tiartinez faikd to establish pretexor, more
importantly, to demonstrate that a genuine issue of material fact exists as terwinetlBonati
Institute discharged her for legititea nondiscriminatory reasonsEven when viewing the
facts in the light most favorable to Martindhe record does not reflethat The Bonati
Institute’s reasons for termination constituted pretext for age discrimination.

a. Failure to Articulate Consistent Reasons

Martinezfirst argues thathe Bonati Institute failed to clearly and consistently articulate
the reasons for her terminatiolAs Martinez contends, “an employer’s failure to articulate
clearly and consistently the reasar fin employee’s discharge may serve as evidence of
pretext.” Hurlbert v. St. Mary’s Health Care System, |r439 F.3d 1286, 1298 (11th Cir.

2006) see Tidwell v. Carter Prods135 F.3d 1422, 1428 (11th Cir. 1998) (noting that the
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identification of incmsistencies in an employer’s testimony can provide evidence of pretext
“Nevertheless, the fact that the employer offers an additional reasahefoagmployment
decision does not suggest pretext if both of the employer’s reasons are consRitehi€v.
Industrial Steel, In¢.426 F. App’x 867, 872 (11th Cir. 2011) (citimglwell, 135 F.3cat 1428).
Martinez contends that the only reason provided to her by Spinelli at the time of he
termination in October 2015 was that Martinez “didn’t have as much enthusiasm asspzhe]
to” (Martinez Dep., at 7)According to Spinelli, at the time of Martinezerinination Spinelli
told Martinez that she did not seem as enthusiastic about the job as she used to be and wa
doing everything that needed to be done (Spinelli Dep.,-8231 At that time Spinelli also
told Martinez that The Bonati Institute teinated Martinez becausghe just was not doing the
job that [was] expected of her and that she was to do; she only did what she had to do, what
could get away with, and it wasn’t enough anymore” (Spinelli Dep., atl28s than a week
later, in response to a question regarding whether Martinez refused an offerlofomo
Martinez’'s unemployment paperwork, Spinelli indicated that Martinez’suddtitand
willingness to assist within her department had steadily declined and thasibnmee to train
on new equipment became a hindrance to the department (Spinelli Dep., Ex. 3, at 3). Follow
that, in a March 2016 declaration, Spinelli described Martinez’s attendance anddaidsues,
lack of support for the neMRI purchased by The Bonati Institute, failure to properly train on
the newMRI, and failure to follow instructions (Spinelli Dep., Ex. 1, March 21, 2016
Declaration of Rhonda Spinelli (“March 2016 Spinelli Decl.”)). In that dectaraSpinelli
stated that Martinez was not terminatedadwese of her age but rather “for failing to perform her
assigned work duties and insubordination” (March 2016 Spinelli Decl., at fAl@eek later,
The Bonati Institute provided the Equal Employment Opportunity Commission witheuie

for Martinez’'stermination and indicated that it terminated Martinez for failing to perform her
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assigned work duties, ifang to follow her scheduled work hours, and insubordination (Doc.
31, Ex. 1). Then in September 2017, in response to Plaintiff's First Set ofrbgatories
asking for “each and every reason” for Martinez’s termination, Spinelliatetiche following:

(1) refused to follow instructions given by Eguino; (2) refused to follow hestaidyg scheduled
hours; (3) refused to clock out for lunch; (4) refused to train on the new MRI; (5) rude an
threatening to other employees; and (6) slept on the job (Spinelli Dep., Ex. 2, at 3).

Though Martinezarguesthat the reasons provided by The Bonati Institeatenehow
present conflicting narratives, thieasons providedll remain consistent All the reasons
provided from the time of Martinez’s termination through the pendency of this acticatedi
that Martinez no longer performed her work in a manner &abkpto The Bonati Institute.
Nothingin the statements by The Bonati Institthieoughout the entire process conflicts with
the original statements regarding Martinez’s lack of enthusiasm for #itgopoor the failure
to perform her work as expecteflt most,the subsequent statements indicating the bases for
Martinez’s terminatiomimerdy provide specific examples of the ways in which Martinez failed
to perform her work as expected rather thanottginal generalized statement that saeked
enthusasm for her position and failed to perform her work as expec&sk Mayfield v.
Patterson Pump Cp101 F.3d 1371, 1377 (11th Cir. 1996) (agreeing with the district court that
the reasons offered for termination were consistent andskatiements regarding the reasons
for termination simply offered more details justifying the termination).

Beyond that, and as explained more fully below, Martinez admitted that sinettedn
several infractions, each of which she conceded provided catserinate her employment
with The Bonati Institute (Martinez Dep., at 23,-88). Given Martinez’'s admission of
committing the very infractions The Bonati Institaites to aghe bases for her terminatior

infractionswhich The Bonati Institute refenced early and often throughout the time period
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from Martinez’s termination through the litigation of this activiartinez fails to demonstrate
that The Bonati Institute’gurported failure to articulate consistent reafonsertermination
demonstradd pretext See Cabrera v. Town of Lady Lake, Fi@ase No. 5:1@v-415-O¢
34PRL, 2013 WL 12092573, at *21 (M.D. Fla. Mar. 2013) (finding that a plaintiff failed to
establish pretext where the plaintiff admitted to the behavior which the emplagsiied as
misconduct prohibited by its policies)nstead The Bonati Institutelearly, consistentlyand
repeatedlyarticulated the reaserior Martinez’s termination, and Martinez cannot establish
pretext or a genuine issue of material factthe lack of consistency of reasons provitted
termination
b. Disciplinary Policy

Martinez next contends that The Bonati Institute’s failure to followprtsgressive
disciplinary policy suggests pretext. As Martinez contends, “an employeiaida from its
own standard procedures may serve as evidence of preteikirlbert, 439 F.3d at 1299
(citations omitted)seeMorrison v. Booth 763 F.2d 1366, 1374 (11th Cir. 1985) (“Departures
from normal procedures may be suggestive of discrimination.”) (citationeahittWhen an
employer establishes a progressive disciplinary policy, a plaintiff ree@pblesh pretext by
demonstrating that the employer did not follow the policy in his or her case, buhafjeraent
maintains discretion regarding whether to follow the disciplinary policy, @it follow such
policy does not demonstrate pretexRtichie 426 F. App’x at 873 (citations atted); see
Rodriguez v. Cargo Airport SerudSA, LLC Case No. 1£V-22610WILLIAMS, 2015 WL
13016400, at *9 (S.D. Fla. Aug. 5, 2015) (“In addition, while deviance from a progressiv
discipline policy can be evidence of pretext, it does not establiséxprehere, as here, the
company expressly retains the discretion to fire an employee for violaimgamny policy

immediately.”) (citations omittedseerVertrees v. Am. Vulkan Cor@No. 8:10cv-2164-T-

15

D




24EAJ, 2012 WL 95306, at *8 (M.D. Fla. Jan 12, 2012) (“Since the disciplinary policy affordec
discretion as to whether the steps could be skipped, the failure to adhere to the redeps is
evidence of pretext.”) (citation omitted)
With respect to the disciplinary policy, The Bonati Institute’s Employaaeddook
explicitly indicates:
The Institutemay utilize a system of progressive discipline at its sole discretion
in cases of misconduct or unacceptable performance. The progressive discipline
process may includsome or allof the following stages:
= Corrective Counseling/Verbal Warning
A verbal warning from department manager/supervisor and counseling
needed for necessary corrective action
= Formal Reprimand/Written Warning
A formal written notice to the employee to be placed in the employee[’]s
personnel file citing a violation of rules or unsatisfactory performance
and expected future conduct or performance.
= Final Warning/Suspension
Employees may be suspended from dutyknoy their supervisor or
department head in consultation with the Administration from one to five
days. Disciplinary suspension may be without pay.

= Termination
A termination of employment which is initiated by the Institute.

Disciplinary action may begin at an advanced stage of the process or may result

in immediate terminatiobased upon the nature and severity of the offense, the

employeg]s past record with the Institute and any other relevant circumstances.
(MartinezDep., Ex.5, at 21)(emphasis @ed). By its very terms, the progressive disciplip
policy is optional and falls within the sole discretion of the Bonati Institute whetbpending
on the circumstance) implement one or all of theegisof disciplinary actionor to proceed
with immediate terminatiorMartinez Dep., Ex. 5, at 21; Spinelli Dep., at 8-13). The fact that
The Bonati Institute chose to exercise its discretion in omitting stages of thegsive

disciplinary policy when terminating Martinez thus does not establistexir Moreover, as

noted,the Employee Handbook indicatdtht employment at The Bonati Institute was based
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on mutual consent such that “either the employee or the institution is privilegedioate
employment without notice or requirementatise” Martinez Dep., Ex. fJat 26. The Bonati
Institute thusdid not need to provide any notice to Martinez when terminating her, much les
adhere to multiple steps im @ptional progressive disciplinary policy.

Regardlessas notedMartinez admitted that she committeelerainfractions, each of
which sheacknowledged provide@he Bonati Institutecause to terminate her employment
(Martinez Dep., at 23, 396). Specifically, theEmployee Handbook provides, in relevant part:

Work Schedules

Employees are to be at their work stats at the scheduled times or as assigned

by their supervisor. Standard hours of operation are Mondaiday 8am to

5pm, allowing 1 hour for lunch each day. Lunches are to be taken from 12 to

1pm or 1 to 2pm. Everyone must be back on the job by 2 pm; NO
EXCEPTIONS!

*k%

Rules of Conduct

All employees are expected to act responsibly and abide by all applicable laws,
regulations, policies, procedures and instructions of the Institute and supervisory
personnel. The Institute has determined that the following activities (gtho

not all indusive) are by their very nature so harmful to the successful operation
of any business that involvemanty be grounds for immediate termination or
other disciplinary action

= Failure to report for schedyit§ work without notifying the
supervisor in a timely manner or without satisfactory reason.
= EXxcessive tardiness or absence regardless of the reason.

*k%k

= |nsubordination or refusal of any employee to follow instruction
or to perform assigned work.

*k%

= Physical or verbal abuse of fellow employees, visitors or
patients/clients

*k%k
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= Failure to observe agreed upon working hours and schedules.
*k%k
Absenteeism
Employees must be present and on time for work as scheduled. Absence and

tardiness seriously impair [The Bonati Institute’s] services. Excessive
absenteeism or tardiness, regardless of the reamsgnresult in dismissal

*k%k

Failure to report for scheduled work without notifying the supervisor or without
satisfactory reason in a timely manngay result in terminatian

(Martinez Dep., Ex. 5, at 18, 20, 2@mphasis added)According to Spinelli, a violation of
any of those provisions could establglounds for immediate termination (Spinelli Dep., at
68). Martinez admitted to violating the policies regarding taking the required lunclamdur
excessive tardiness or absences (Martinez Dep.,-41,39546 & Ex. 5). Spinelli talked to
Martinez abot her tardiness, which The Bonati Institute permitted for the period while
Martinez’s father was ill buwhich didnot contine for the period after his death, and Martinez
even received a performance review in 2011 documenting Martinez's knowledge of h
tardiness and attendance issues (Martinez Dep., at 44; Spinelli Dep-23it Zihuary 2018
Spinelli Decl., Ex. D).Sadeghimndicated thashe also noticed Martinez consistently ignoring
assigned work hours, arriving to work late, leaving early, and not clocking out fdr dunc
spoke to Martinez about such issues (Sadeghi Decl., ab){Bespite awareness of her
attendancessues, Martinez consistently reported to work late and left work earlyhenti
termination in October 2015 (January 2018 Spinelli Decl., ESaleghi Decl., at §5Further,
according to Martinez, she made comments to fellow employees on two seua@d®Ns,
which those employedsund upsetting or offensive and later reported to Spinelli and which

at least as to one of the employees who made a reurtelli discussed with Martinez
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(Martinez Dep., at 424). Additionally, according to Spinelli, Martinez also failed to properly
perform her duties of archiving films and keeping ri@iologydepartment neat and in order,
and Martinez received a verbal warniegardinghese issueSpinelli Dep., at 1719, 3739).

Accordingly, The Bonati Instute provided Martinez with several verbal warnings or
corrective counseling sessions regarding the various issues The Bonatidr@tes aghe
bases for its termination decision. Although The Bonati Instituked tootherwise adhere to
its optional progressive disciplinary policy, the implementation of such policy fell within the
sole discretion of The Bonati Institute. Since the disciplinary policy affodiscretion as to
whether The Bonati Institute could slgfeps in the disciplinary procedbke failure to adhere
to those stepsloes not establisévidence of pretext.

C. Dr. Bonati's Statements

Martineznextargues that statements made by Dr. Bonati about another employee aft
Martinez’s terminationand notrelated to Martinez’s terminatiptikewise establish pretext.
Such “me too” evidence isdeedadmissible to prove intent to discriminatéurcron v. Mail
Centers Plus, LLC843 F.3d 1295, 1309 (11th Cir. 2016) (citations omittedjotably,
patentially discriminatory comments, whether isolated or not directly related toployment
decision, do not constitute direct evidence of discrimination but may contribute to
circumstantial showing of discriminatory intenRojasv. Florida, 285 F.3d 1339, 13423
(11th Cir. 2002)Beaver v. Rayonier, Inc200 F.3d 723, 7290 (11th Cir. 1999) (finding that,
although a potentially discriminatory comment by a decisionmaker does niat tieelevel of
direct evidence of discrimination, and would not be enough standing alone to show
discriminatory motive, a jury could infer from it some age bias on behalf of ti&aamaker’'s

part when that comment is coupled with other evidence in the case demonstrati
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discriminatory intent or motive)in this case, however, Dr. Bonati’'s comments do not establish
pretext.

Namely, The Bonati Institute terminated Martinez’s employment on October 23, 2015
(Martinez Dep., at 7). At some point in 201kl after Martinez’s terminatiorDr. Bonati
made ageelated comments regarding Helaine Colosimo (“Colosimari) employee of The
Bondi Institute(Doc. 50, Ex. 1, Deposition of Helaine Colosimo (“Colosimo Dep.”), at 9, 13
17). According to Colosimo, Dr. Bonati stated that Colosinas “old and needed to retire”
(Colosimo Dep., at 135 & Ex. 1). Although made by Dr. Bongtie decisionmaker regarding
Martinez’s terminationthe remarksregarding Colosimo’s agddinot bear upon the decision
to terminate Martinez one to two yedarsforeDr. Bonati madesuchcommens. Martinezfails
to demonstrate hoWr. Bonati'sstray remarksegarding another employe®ade one to two
years after Martinez's terminatipnrand therefore completely unrelated to Martinez’s
termination,establishpretext. SeeRitchig 426 F. App’x at 874 (finding that statements made
on one or two occasions by decisionmakers to the plaintiff regarding his age did notacreat
genuine issues of fact as to whether age was the real reason for his termimatierthe
plaintiff did not link those statements to the termination decisRajas 285 F.3dat 1342-43
(finding that an isolated discriminatory comment unrelated to the adverse emepkxyecision,
taken alone, was insufficient to establish a material fact on pretext whedditioreal evidence
supported a finding of pretexgee also Blizzard.WMarion Tech. Col| 698 F.3d 275, 287 (6th
Cir. 2012) (stating that agelated discriminatory remarks unrelated to the adverse employmen
decision did not constitute evidence of discrimination and therefore did not establéstt)pret
see alsdtover v. Martingz382 F.3d 1064, 1077-78 (10th Cir. 2004) (concluding that isolated
remarks, unrelated to a disputed employment action, are insufficient to demonstra

discriminatory animus and that a plaintiff must instead show a nexus betweele¢jee a
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discriminatory comments and the disputed employment acseer)also Gonzalez v. El Dia,
Inc., 304 F.3d 6369-70 (1st Cir. 2002) (stating that stray workplace remarks, as well as
statements made either by a nondecisionmakers or by decisionmakers not innallved i
decisional process, normally are not sufficient, standing alone, to establiskt)psste also
Mells v. ShinsekiNo. 8:13cv-3214-T-30TGW,2015 WL 4716212, at *6 (M.D. Fla. Aug. 7,
2015) (finding that evidence of a decisionmaker’s discriminatory remarksaratipe only if
they illustrate the decisionmaker’s state of mind at the time of the adverseyeraptaction
and that stray remarks that are isolated and unrelated to the adverse emphmtioerare
insufficient in that regard) Rather,given the timing and lack of any connection betwBen
Bonati’'sstatements and the decision to terminate Martinez, the statements frormBti. d&o
nothing to further Martinez’sffortsto establish pretexir to create a genuine issue of mialer
fact as to whether age was the determinative factor in the decision to terminateMart
d. Spinelli’'s Statements

Martinez alsasserts that Spinelli’s statemerggarding Martinez’s loss of enthusiasm
and failure to train on new technologgnstitute pretext for discriminationAccording to
Martinez, euphemisms regarding declining enthusiasm, less energy, arattadarbrace new
technology naturally correlate age and therefore often lie at the heart of age discrimination.
Contrary to Martinez’s assertiohpwever, he statemestby Spinelli especiallyagainst tis
backdropdo not convey discriminatory animus ruweate a genuine issue of material fadbas
whether the proffered legitimate, nondiscriminatory reasons provided by drieiBnstitute
constituted pretext.

As Martinez notes, the concern that employers deprive older workers ofyenepio
based on inaccurate and stigmatizing stereotypespgteahCongress to promulgate the ADEA.

Hazen Paper Co. v. BigginS07 U.S. 604, 610 (1993Y.he ADEAthusrequires employers to
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evaluate older employees on their merdther thartheir age and prohibits employers from
relying on age as a proxy for an employee’s remaining charactersstasas productivityld.
at611. Notably, thoughwhen an employer’s decision is entirely motivated by factors other
than age, the problem @faccurate and stigmatizing stereotypes disappears, even where th
motivating factor correlates with agéd.

Here, even construing the facts in the light most favorable to Martinez, Sginelli’
statements regarding Martinez’s lack of enthusiasm and failure to learectavoliogy do not
mask anystigmatizing stereotype or discriminatory animdartinez in fact onceded that a
lack of enthusiasm and a refusal to train on a new machine were not issassanily limited
to older individuals (Martinez Dep., at 4®). See, generally, apman 229 F.3d at 1036
(“Because there is a stereotype that older peoplecar@sraggressive as younger people, they
would have us treat use of aggressiveness as a hiring criteria as equivatenbias, or at the
least as highly suspicious. We decline to do so. ... Just because a sought afidinkad by
stereotype to aimpermissible consideration does not mean an employer cannot search for a
consider the trait itself independently from the stereotype.”). As to thkelanthusiasnthe
record reflects thatl) Martinez repeatedly complaingd several employees dhe Bonati
Instituteabout not receiving a raise despite the acquisition of an expensive new MRI machir
by The Bonati Institute (Martinez Dep., &-17; Spinelli Dep., at 36; Eguino Dep., at 18; 21
22; Aparicio Dep., at 10; March 2016 Spindllecl., at %5); (2) Martinez slept on the job
(Aparicio Dep., at 6L0; Lizardo Dep., at 21; Spinelli Dep., at-53); (3) Martinezfailed to
clean up her workspace when directed to do so (Eguino Dep-l4t 1817; Spinelli Dep., at
37-38); and (#Martinez routinely failed to adhere to policies regarding tardiness, attemydanc
and lunch breaks (Martinez Dep., at 325439 4546, & Ex. 5 Spinelli Dep., at 2224; January

2018 Spinelli Decl., Ex. A Though a “lack of enthusiasm” might operate aspdemism for

22

e

nd

ne



age discrimination in certain instances, the facts of this case do not warramm¢hesion that
Spinelli’'s comment regarding Martinez’'s lack of enthusiasm masked anyndisztiory
animus based on age. Rather, given Martinez’'s actionsnastion, the statement merely
reflecs that as Spinelliinformed her, Martinez no longer put forth the effort requireat
performed at the level needed to maintain her employment with The Baostdtitln Nothing

in the record indicates that The Bonastitute viewed Martinez’s lack of enthusiasm or effort
as a result of her age or terminakteatbased on such view.

Further, wth respectto the failure to learn new technologyartinez in fact admitted
that she did not train on the nemachineasEguino directedand everyone involved with the
training and implementation agreed (Bonati Dep.; BBEguino Dep., at 219; Lizardo Dep.,
at 29 Martinez Dep., at 12, 223, 3-37). Martinez believed she needed to see patiatiter
than attend the entirety of the training on the new magchine such belief went against
Eguino’sdirective (Martinez Dep., at-92, 23, 34-37Eguino Dep., at 11-19; Lizardo Dep., at
29). Eguino, and, more importantly, Dr. Bonati did not agree with Martinez’s decisioregwfor
full participation in the training on the new machiaadDr. Bonati therdetermined that her
failure to properly train on the nemvachineconstituteccause for terminationNothing about
that determination demonstrates a discriminatory animus based on age or otimehadtes

pretext?

4 The failure to properly traiseemsespecially troubling considegrthat The Bonati
Institute’s radiology department only employed two technicians who could perfaapsX
and MRIs (Lizardo Dep., at 6-7). Although Martinez was the X-ray technician|sshecauld
perform MRIs (Martinez Dep., at 27). The ability to aierthe new machine, which The
Bonati Institute spent a significant amount of money to purchase (Eguino Decl,, tAu§3)
appeargo have beemtegral to Martinez’s ability to perform her job as a technician in the
radiology department.
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In addition though not determinative, it is notewortthat at the time of Martinez’s
termination both Dr. Bonati and Spinelli werdsomembers of the protected clagxo€. 54,
Ex. 2, February 27, 201Beclaration of Rhonda Spinelli (“February 2038inelli Decl.”), at
{13; Bonati Dep., at 1)° Sincetwo of theprimary individuals involved in the determination to
terminate Martinez belonged to the same protected class as Martinez at the time of
termination, Martinez facesdifficult burden inestablishing pretextSee Moore v. Ala. Dep't
of Corrs, 137 F. App’x 235, 239 n.4 (11th Cir. 2005) (stating that plaintiffs face a greate
burden where the decisionmakers also qualify as members of the protectedEttadsy.
Sears, Roebuck and €839 F.2d 1466, 1471 (11th Cir. 1991) (finding that the plaintiff faced
a “difficult burden” because all of the primary players behind his terminateye well over
age forty and thus within the class of persons protected by the ADEA). Given tharigreg
Martinez failed to meet #i burden and can therefore restablish pretext.

iii . Cat’'s Paw Theory

Finally, Martinez contends thd@r. Bonati acted as a condwt “cat’'s paw”giving
effect toSpinelli’'s agebased discriminatory animus towavthrtinez. See Stimpson v. City of
Tuscaloosal86 F.3d 1328, 1332 (11th Cir. 1999) (citation omitted) (indicating that the cat’s
paw theory involves a recommender using the decisionmaker as a mere condaits qatv,”
to give effect to theecommender’s discriminatory animus). Under a cat's paw theory, the
plaintiff seeks to hold an employer liable for the animus of a supervrssubordinatenot
charged with making the ultimate employment decisiSimsv. MVM, Inc, 704 F.3d1327,

133435 n.6(11th Cir. 2013)citing Staub v. Proctor Hosp562 U.S. 411, 415 (2011))To

> Spinelli also attested to the fact that, at the time of Martinez’s termination, more #an 31
of The Bonati Institute employees were over the age of 60; more than 61% oyeesplere
over the age of 50; and 18 out of 93 employees were older than Martinez (January 2018
Spinelli Decl., at 16; Spinelli Dep., at&g; March 2016 Spinelli Decl., at 4

24

ne

r



hold an employer liable through the discriminatory conduct of a subordinate, an ADE#fpla
“must show the subordinate’s animus was afbrtcause of the adversenployment action,
i.e. it was the factor that made a differenc8iinmons v. Sykes Enterprs., Ji&?7 F.3d 943,
94950 (11th Cir. 2011)citation omitted). A plaintiff may establish butor causation under
the cat's paw doctrine by showing that the iaebd decisionmaker followed a biased
recommendation without conducting an independent investigation regarding the complaint
allegations of miscondueigainst thelaintiff. Stimpson186 F.3d at 133Z%ee also Crawford
v. Carroll, 529 F.3d 961, 979 n.21 (11th Cir. 2008) (“Under a ‘cat’'s paw’ theory, a non
decisionmaking employee’s discriminatory animus may be imputed to a neutrameaiker
when the decisionmaker has not independently investigated allegations of mis§onduct
Even viewing the fas in the light most favorable to Martinez, lagtempt to rely on a
cat’s paw theoryf liability in this instancdails. Most notablyas discussed above, Spinelli’'s
comments about a lack of enthusieesmada failure to train othe new MRIdid not demostrate
any discriminatory animus and therefore no such discriminatory animus could bedrtgpute
Dr. Bonati. Furthermore, Dr. Bonati did not solely rely on the statements framlispDr.
Bonati asthe ultimate decisionmakerelied upon the statemenfrom Spinelliand from
Eguino in reaching the decision to terminate Martinez (Bonati Dep-l1at 1415, 1819,
Eguino Dep., at 2@4; Spinelli Dep., at 280, 69-70). Dr. Bonatispoke with Eguino regarding
Martinez’s failure to train on the neMiRI and then spoke with Spinelli, who indicated that
Martinez demonstrated issues wittimeliness, attendance and shirking her work
responsibilitiesand not meeting expectatiofBonati Dep., at 145). Even assuming that
Spinelli expressed discriminatory animus, Dr. Bonati’'s discussion with Egugardiag

Martinez’s failure to train on the neMIRI supported his decision to terminate Martinez and
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thusprecludesa finding that Dr. Bonaticted as a mere conduit for any discriminatory animus
harbored by Spinelli.

Further, @ The Bonati Instituteontend, in carrying out its business and in making
business decisions, including personnel decisions, an employer is entitled to tslgoodi
faith belief regarding reports of an employee’s misconduct, and, any mistdiefnchenot
establish pretextSeeE.E.O.C. v. Total Sys. Servs., In221 F.3d 1171, I76-77 (11th Cir.
2000) (citations omitted)Elrod, 939 F.2dat 1470 (noting that the inquiry is whether an
employer believed, in good faith, that the employee’s performance wasstatdaty or that
the employee engaged in misconduct, not whether either actually occuifbd)inquiry into
pretext centers on the employer’s beliefs, not the employee’s beliefs andhltmmbabout it,
not on reality as it exists outside of the decision maker’'s heAtarez 610 F.3dat 1266
(citation omitted).The question therefore is not whether Martinez refused to follow instructions
given by Eguino, refused to follow her regularly scheduled hours, refused to clock out figr lunc
refused to train on the new MRI, was rude and threatening to other employeepf onghe
job. Rather the question igvhether The Bonati Institute was dissatisfied with her for those or
other nondiscriminatory reasons, even if mistakenly or unfairly so, or insteatymsed thos
complaints about Martinez as cover for discrimination against her based on.h8eagd.

In this instance, nothing in the record indicates that the complaints about Martinez
attendance, timeliness, or job performance were used as a cover for agarhsion. Instead
based on discussions with Spinelli, the HR supervisor, and Eguino, Dr. Bonati propedly reli¢
on his gooefaith belief regarding Martinez’s failure to meet the expectations of hé@rgogs
and Martinez’s age was simply not a determinative cause of Dr. Botatision to terminate
Martinez. Seeid.; seeSimmons647F.3d at 950 (“But where a violation of company policy

was reported through channels independent from the biased supervisor, or the undispu
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evidence in the record supports the employer’s assertion that it fired the eenfdoyts own
unbiased reasons that mesufficient in themselves to justify termination, the plaintiff's age
may very well have been in playand could even bear some direct relationship to the
termination if, for instance, the biased supervisor participated in the omtst or
recommendederminatior—but age was not a determinative cause of the employer’s final
decision.”). Given the foregoing, therefore, Martinez’s arguments regarding Dr tiBarieng
as a “cat’'s paw” for Spinelli’s discriminatory animus fail.

V. Conclusion

After consideration, and for the foregoing reasons, hiereby

ORDERED

1. The Bonati Institutés RenewedMotion for Summary JudgmenDoc. 49 is
GRANTED.

2. The Clerk is directed to enter final judgment in favofmloé Bonati Instituteand
against Martinez

3. The Clerk is further directed to terminalledeadlines and close the case.

DONE AND ORDEREDiIn Tampa, Florida, on thigitday ofAugust 2019.

.‘(.,-'J- f‘;;‘ Py, / /)
/’2/1" (e [ & /

ANTHONY E. PORCELLI
United Sfates Magistrate Judge

CC: Counsel of Record
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