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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
NADIN JOSE CURIELGOMEZ
V. Case Na@. 8:17ev-595 T-24AEP
8:13er-89 T-24AEP

UNITED STATES OF AMERICA

ORDER

This cause comes before the Court on Petitioner Nadin Jose Ganedz’smotion to
vacate, set aside, or corrécs sentence rsuant to 28 U.S.C. § 2258s well as aupporting
memorandum. (CivDocs. 1, 2). The Government filed a response in opposition, and Petitioner
filed a reply (Civ. Docs. 5, 6). Upon review, the Court denies Petitioner's 8 2255 motion.

l. Background

On September 30, 2014, Petitioner pleaded guilty, pursuant to a plea agreement, to one
count of conspiracy to possess with intent to distribute five kilograms or more of cotei@e
on board a vessel subject to the jurisdiction of the United States, in violation of 46 U.S.C. 8§88
70503(a), 70506(a) and (b), and 21 U.S.C. § 960(b)(1)(B)(ii). (Crim. Docs 28I&3jplea
agreemenstatesthat this offenseequires a mandatory minimum term of imprisontrarten
years. (Crim. Doc. 33, pp. 1)-2ursuant to the plea agreemepetitioner agreed taboperate
fully with theUnited States in the investigatiand prosecution of other person&tim Doc.

33, pp. 45). If this cooperation was completed prior totesicing, the Government agredd
considerwhether such cooperation qualifies sislistantial assistariaa accordance with the
policy of the United States Attorney ftire Middle District of Florida, warranting the filing of a

motion at the time of sentencingcommendingl) a downward departure from the applicable
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guideline range pursuant to USSG 85K1.1, or (2) the imposition of a sentence belawoaystat
minimum, if any, pursuant to 18 U.S.C. 8§ 3553(e), or (3) bai@rim Doc. 33 p. 5) (emphasis
added). Tk plea agreement further states faitioner “understands that theeeterminaton as

to whether Substantial assistarideas been provided or what type of motion related thereto will
be filed, if any, rests solely with the United States Attorney for the Middi&i€@ of Florida,

and the defendant agrees that defendant cannot and will not challenge that determinati
whether by appeal, collateral attack, or otherwigrim. Doc. 33, p. 5).

During his tvangeof plea hearingthe Magistrate Judge thoroughly revezlithe
provisions inPetitioner’'splea agreement regardiagpotential 85K1.1 motion. (Crim. Doc. 52,
pp.18-20. Petitioneracknowledgedhat he understodtiese tems in his plea agreement. (Crim.
Doc. 52, pp. 18-20Pditionerfurtherstated that he was satisfiedthvihe advice and
representation he receivédm his counse|Crim. Doc. 52, p. 11), and understood he faced a
mandatoryminimum term ofimprisonmenof ten years (CrimDoc. 52, pp. 23-24).

The Magistrate Judgalso asked Petitioner whether his attorney had discussed the
Sentencing Guidelines with him. (Crim. Doc. 52, p).. Zpecifically, the Magistrate Judge
stressed that no onareluding Petitioer’s attorney—could predict with any certainty what
Petitioner’s advisory guideline range would be; Petitioner said that he toate(€rim. Doc.

52, pp. 25-26 The Magistrate Judge explicitly stated that if Petitioner had attempted to estimate
a guidelne range and that estimate was proven wrong, Petitioner could not later complain and
ask to withdraw from his plea; Petitioner said that he understood. (Crim. Doc. 52, pp. 26-27
Finally, the Magistrate Judge clearly explained that the Sentencingl®esdare advisory and

not binding on the Court; Petitioner said that he understood. (Crim. Doc. 52, p. 27).



On January 8, 2015, the Court sentenced Petitioner to 120 months’ imprisonment, the
statutory mandatory minimunand five yearssupervisedelease(Crim. Doc. 40)There was
considerable discussion at sentenehmeg while Petitioner cooperated with the Governmidet,
Governmenhad alreadyeceived the provided information and therefaB5K1.1 motion was
not filed. (Crim. Doc. 47, p. 9-11, 14916

Petitioner'sappeal was dismissed pursuant towlaéver in his plea agreement. (Crim.
Doc. 55). On March 13, 2017¢ftionerfiled the instant, timely 82255 motion. (Civ. Doc. 1).

. Discussion

Petitioner raisefour grounds for relief in his § 2255 motion. In Ground One, Petitioner
argues that th&overnment breached the plea agreement by faitirfle a USSG5K1.1
motion. In Grounddwo and FourPetitioner argues that his counsel was ineffective by
conceding to a sentenaéthe statutory mandatory minimum and by failing argue for a minor
role reductionIn Ground ThreeRetitionercontendghathis guilty plea was not knowing and
voluntary. For the reasons that follow, Petitionarguments areefuted by his sworn statements
or areotherwisewithout merit

A. Ground One: Breach of Plea Agreement

Petitioner firstargues thathe Government breached the pdgpeement by failing to file
a85K1.1 substantiassistancenotion. The Government’s decision to make or withhold a
85K1.1 motion under the United States Sentencing Guidelines or a Rule 35(b) motion under the
Federal Rules of Criminal Procedure is discretionary. This Court does not hauéhtbréyato
review a prosecutts refusal to file a motion for substantial assistance unless the Defendant

makes a substantial showing that the prosecutor had an unconstitutionalforatfesing to



file the motion.See United States Forney, 9 F.3d 1492, 1502—-03 (11th Cir.1998ting Wade
v. United States04 U.S. 181, 184—-85(1992 etitionerhas made no such showing.

Moreover theplea agreemeritself does not contain any assurances or promises that the
Government would file a 85K1.1 motiors€eCrim. Doc. 33). Insteadhe signedplea
agreement is clear théte Government wouldagree to considerfiling such a motion, that the
decision to file such a motion wapassibilityleft to the sole discretion ¢tfhe Government, and
that Petitionecould not challenge the Governmerdecisionwhether by appeal, collateral
attack, or otherwiséCrim. Doc. 33, p. 45). After theMagistrate Judgeent over this paidf
the plea agreement with Petitioner at his change of plea heRatigpner indicated that he
understood and had no questioi@eCrim. Doc. 52, p. 18-20). t5sentencingcounsel for the
Government indicated that while Petitioner did cooperate, his cooperation wdiEigsiifo
warrant a8 5K1.1 motion. (Crim. Doc. 47, p. 9-11, 1431&ccordingly,it is clear thathe
Governmenfulfilled its obligations under the plea agreememdPetitioner is not entitled to
relief under Grouné®neof his § 2255 motion.

B. Grounds Two and Four: Ineffective Assistance of Counsel

In Strickland v. Washingto66 U.S. 668, 687 (1984), the Supreme Cowgated a two
part test for determining whether a defendant received ineffective assisfasaunselFirst, a
defendant must demonstrate that his attorney’s performance was deficiehty@duires a
“showing that counsel made errors so serious that counsel was not functioningcasiisel’
guaranteed . . . by the Sixth Amendmeid.”"Second, a defendant must demonstrate that the
defective performance prejudiced the defense to such a degree that the reseltsadfdannot

be trustedSee id



To succeed on an ineffectiassistanc®f-counsel claim, “the defendant must show that
counsel’s representation fell below an objective standard of reasonablémests688.The
reasonablenesd an attorney’s performaneeust be evaluated from counsgdarspective at the
time of the alleged error and in light of all the circumstan8es.id at 690. The movant carries a
heavy burden, as reviewing courts “must indulge a strong presumption that cocmselist
falls within the wide range of reasonapl®fessional assistance; that is, the defendant must
overcome the presumption that, under the circumstances, the challenged adtidremig
considered a sound trial strateghd’ at 689(citation and internal quotation marks omitted)

Simply showing thatounsel erred is insufficiernfee id at 691. Instead, the defects in
counsel’s performance must be prejudicial to the def&eseid at 692. Therefore, a movant
must establish that there was a reasonable probability that the resultshaeeilldeen diérent
but for counsel’'s deficient performan&ee idat 694. “A reasonable probability is a probability
sufficient to undermine confidence in the outcond.”

l. Ground Two: Ineffective Assistance of Counsel for Conceding
to Mandatory Minimum Sentence

Petitioner argues thais counsel was ineffectil@ecausde conceded to a 1Zfionth
statutory mandatory sentence despite the safaitye provisiorof USSG $C1.2. Havever,the
safetyvalve provision allows a sentence below the mandatory minimumifahly defendant is
charged with an offense under 21 U.S.C. 88 841, 844, 846, 960, @&#®B5SG85C1.2(a).
Because Petitioner watarged with violating 46 U.S.C. 88 70503(a) and 705044 )the
safetyvalvedid not apply! Petitionets counsel was naneffectivefor failing to argue forelief

to which Pdtioner was not entled.

L While the Title 46 offenssfor which Petitioner was charged reference the penalty proviefd?iks U.S.C. § 960
this does not entitledfitionerto relief as thesafetyvalve applies t§offenses undérsection 966—-not “offenses
penalized undérsection 960See United States v. PertBertuz 679 F.3d 1327, 1329 (11th Cir. 2012).
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In his reply, Petitioneappears to concede the was not entitled teafetyvalve relief
Instead he argues that his Fifth Amendmeight to equal protection was violated due to the
unavailabilityof suchrelief for the Title 46 offenses for which he was chargBdt Petitioner
does not allege that tlsafetyvalve provisiorsingles out a suspect classimpinges on a
fundamentatight, andhis argument that that there is no rational basis for the limited application
of thesafetyvalve provision is wholly withoumerit. Accordingly,Petitioneris not entitled to
relief under Ground Wo of his § 2255 motion.

. Ground Four: Ineffective Assistance of Counsel for Failureto
Arguefor Minor-Role Reduction

Petitionerassertghathis counsel provided ineffective assistance by failing to aague
sentencing tha®etitioner was entitled to a minroole reduction pursuant to USSG 83B1.2(b).
While Petitioner is correct that his counsel did not argue for a minor-role i@mtuoe ignores
the fact that a minerole reduction would not have reduced his sentence below the mandatory
minimum. SeeUnited States v. Castaing—Sp880 F.3d 1358, 1360 (11th Cir. 2008}t {§ well-
settled that a district court is not authorized to sentence a defendant belowutioeysta
mandatory minimum unless the governméetfa substantial assistance motion pursuah8to
U.S.C. § 3553(edndU.S.S.G. § 5K1.1 or the defendant falls within the safatye of18
U.S.C. 8§ 3553(f)J. Thus, Petitioner’s counsel was ma¢ffectivefor failing to argue for a
minor-role reduction which would not have had the effect of reducing Petisosartence. In
any event, Petitioner fails to develop this argument aailsetd argue why he was less culpable
than other paitipants. Accordingly,Petitioneris not entitled to relief under Ground Four of his

§ 2255 motion.



C. Ground I11: Involuntary Plea

Petitionerarguesthat his counsel misrepresented his sentegexposure by ssuring
Petitionerthat the Government walilmake &85K1.1 substantiassistancenotion allowing a
sentence below the mandatory minimuihPetitioneracceptedhe Governmens plea
agreementBecause ofttis, Petitioner contends that his plea was not knowing and voluntary and
must, therefore, be vacated.

But asdiscussedbove, theMagistrate Judge &etitioner'schange of plea hearing
thoroughly discussedith Petitioner that thdecision a towhether to file &85K1.1 motion was
left solely to he discretion of the Government and there waguavante@ne would be filed.
(Crim. Doc. 52, pp. 18-20). Petitioner confirmed he understood. (Crim. Doc. 52, p. 20).
Moreover, the Magisite Judgetressed(1) that no one-Acluding Petitioner’s attorney-could
predict with any certainty what Petitioner’s advisory guideline ramgdd be; (2) that if
Petitioner had attempted to estimate a glimg range and that estimate was proven wrong,
Petitioner could not later complain and ask to withdraw from his plea; and (3) that the
Sentencing Guidelines are advisory and not binding on the Court. (Crim. Doc. 33, 2p). 25—
each instance, Petitionerid&e understood. (Crim. Doc. 33, pp. 25-27).

“There is a strong presumption that statements made during the plea colloqug;are tr
andPetitioner “bears a heavy burden to show that his statements under oath sectBdael v.
United States252 F. App’x 970, 975 (11th Cir. 200(per curiam)citation omitted) Petitioner

has not meet this heavy burden, and the record negates his claim that his plea wisgabhav



voluntary. AccordinglyPetitioneris not entitled to relief under Groundhfeeof his § 2255
motion 2
D. Request for Evidentiary Hearing

Petitioner requests an evidentiary hearing on his 8§ 2255 motion. He is not entitled to an
evidentiary hearing, nor is there any need for one in this casgoiEtbears the burden of
establishing the need for an evidentiary heafg.v. Montgomery725 F.2d 587, 591 (11th
Cir. 1984). In deciding whether to grant an evidentiary hearing, a federalngost consider
whether such a hearing could enable an applicant to prove the petition’s faetyatiats,
which, if true, would entitle the applicant to federal habeas rélledvez v. Sec’y Fla. Dep't of
Corr., 647 F.3d 1057, 1060 (11th Cir. 2011). “That means that if a habeas petition does not
allege enagh specific facts that, if they were true, would warrant relief, the petitismet
entitled to an evidentiary hearindd. Here, the allegations in Petitioner’s 8§ 2255 motion lack
merit, and he is not entitled to an evidentiary hearing.

1. Conclusion

Accordingly, it is ORDERED AND ADJUDGED that Petitioner2855 motion is
DENIED. The Clerk is directed to enter judgment against Petitioner in the civil case and then to

close that case.

2 FurthermorePetitioner vaived any challenge to his guilty plea by failingptsjectwithin 14 days tahe
Magistrate Judge’s Report and Recommendation that the Court accept P&tiaitigrplea SeeFed. R. Crim. P.
59(b)(2)



CERTIFICATE OF APPEALABILITY AND

LEAVE TO APPEAL IN FORMA PAUPERIS DENIED

IT IS FURTHER ORDERED that Petitioner is not entitled to a certificate of
appealability. A prisoner seeking a motion to vacate has no absolute entitlerappéah
district court’s final order in a proceeding under section 2255. 28 U.S.C. § 2253(c)(1). Rather, a
district court must first issue a Certificate of Appealability (“COAd).“A [COA] may issue . . .
only if the applicant has made a substantial showing of the denial of a constitugbhald. at
§ 2253(c)(2). ® make sucla showing, Petitioner “must demonstrate that reasonable jurists
would find the district court’s assessment of the constitutional claims debataliong,”
Tennard v. Dretkeb42 U.S. 274, 282 (2004) (quotiftack v. McDanigl529 U.S. 473, 484
(2000)),0r that “the issues presented were ‘adequate to deserve encouragement to proceed
further.”” Miller-El v. Cockrel] 537 U.S. 322, 335-36 (2003) (quotiBgrefoot v. Estelle463
U.S. 880, 893 n.4 (1983)). Petitioner has not made the requisite showiegerctrcumstances.
Finally, because Petitioner is not entitled toedificate of appealability, his not entitled to
appeain forma pauperis

DONE AND ORDERED at Tampa, Florida, this 12th day of July, 2017.

l::_:.--"" p - _? |I.
SUSAN C. BUCKLEW
United States District Judge
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