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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

JOHN D. WARD
Plaintiff,
V.
Case No. 8:1tv-802-T-24MAP
TRIPLE CANOPY, INC,
Defendant.
/

ORDER

This cause comes before the Court on Defendant Triple Canopy, Inc.’s (“Triple Canopy”)
Motion to Dismiss Plaintiff John D. Ward’'s Amended Complaint (Doc. 15), Ward’s response i
opposition (Doc. 22), and Triple Canopy’s reply to Ward’s response (Doc. 25). For the reasons
that follow, Triple Canopy’'#otion to Dismiss iSSRANTED with leave to amend Counts | and
.

l. Background

On December 22, 2016, Ward filed his initial complaint in this matter in state court,
alleging one count alefamatiorper se (Doc. 1). After removing this action, Triple Canyo
moved to dismiss. (Docs. 1, 5). In lieu of filing a response in opposition to this motion, Ward
filed an amended complaint on May 8, 2017. (Doc. 12).

Ward, a former employee of Triple Canopy, alleges the following in his amended
complaint (Doc. 12): \&rdwas terminated by Triple Canoycorporationthatprovides
integrated security and mission support services to the U.S. Goveraftenibeing falsely
accused of sending an email to warn personnel of the exact time, date, and location of an
upcoming health, safety, and welfare inspection. Triple Canopy then published this false

information by providing it to th&).S. Department of State, as well as other entities and/or
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prospective empyers of Ward. As a resulhe Department of State issued a lotsonfidence
letter thatmpededward’s ability to obtain future employment with the Government. Further,
Ward has been unable to obtain employment with a number of law enforcement agencies,
including two inthe state ofWashington, because Triple Candpgnished these agencies with
the false information regarding his termination sometime in 28d8itionally, theU.S.
Department of Energy chose not to hire Ward in October 2015 because it receivaeddHalse
information from Triple Canopy during its hiring process, which began in January 2015.

Based on these fact®ietamended complaint contains counts for defamagoise
(Count 1), negligence (Count Il), and injunctive relief (Count Ill). Triple Canopy now moves t
dismiss the amended complaint in its entirety pursuant to Federal Rule of CiatdBrec
12(b)(6). (Doc. 15).

. Standard of Review

A court considering a motion to dismiss must view the complaint in the light most
favorable to the plaintifiSee Murphy v. FDIC208 F.3d 959, 962 (11th Cir. 2000) (citikgby
v. Siegelman195 F.3d 1285, 1289 (11th Cir. 1999)). Federal Rule of Civil Procedure 8(a)(2)
requires a complaint to contain a short and plain statement of the claim showing dee islea
entitled to relief in order to give the @sidant fair notice of what the claim is and the grounds
upon which it restBell Atl. Corp. v. Twombly650 U.S. 544, 555 (2007) (citation omitted).
Although Rule 8 does not require a claimant to set out in detail the facts upon which he bases his
claim,“it demands more than an unadorned, the-defendant-unlawiatipedme accusation.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citation omitted).

To survive a motion to dismiss, a complaint must allege sufficient facts, accepted, as

to state a plauisle claim for relief.ld. If those wellpleaded facts “do not permit the court to



infer more than the mere possibility of misconduct,” the complaint stops short of shbeing t
plaintiff is entitled to reliefld. at 679. While a court must assume thabthe factual
allegations in the complaint are true, that assumption is inapplicable to legal caors;idst
678, and a court “may dismiss a complaint on a dispositive issue ofAaasta v. Campbell
309 F. App’x 315, 318 (11th Cir. 2009) (perriem).

The standard on a Rule 12(b)(6) motion is not whether the plaintiff will ultimatelyipreva
on his or her theories, but whether the allegations are sufficient to allow theffgi@iotinduct
discovery in an attempt to prove the allegati@ee dckam v. Hosp. Corp. of Am. Mideast, Ltd.
800 F.2d 1577, 1579 (11th Cir. 1986). The door to discovery will not open for a plaintiff “armed
with nothing more than conclusionsgbal, 556 U.S. at 678—79, and dismissal is proper when
“no construction of théactual allegations will support the cause of actidwdrshall Co. Bd. of
Educ. v. Marshall Co. Gas Dis©92 F.2d 1171, 1174 (11th Cir. 1993). Furthermore, “courts
may infer from the factual allegations in the complaint ‘obvious alternative exiplajis§’
which suggest lawful conduct rather than the unlawful conduct the plaintiff would ask the cour
to infer.” Am. Dental Ass’n v. Cigna Cor®05 F.3d 1283, 1290 (11th Cir. 2010) (quotigigal,

556 U.S. at 682) (alteration in original).
IIl.  Discussion
A. Count I: Defamation Per Se

Triple Canopy argues that Ward has failed to plead sufficient facts to stateiblglaus
basis forhis defamation cause of action in Count I. In order to establish a cause of action for
defamation under Florida law, plaintiff must show that (1) the defendant published a false
statement about the plaintiff, (2) to a third party, and (3) the falsity of the stateaused injury

to the plaintiff’ Razner v. Wellington Reg’l Med. Citr., In837 So. 2d 437, 442 (Fla. 4th DCA



2003)(citation omitted) Moreover, a plaintiff must allege certain facts such as “a description of
the statement,Fowler v. Taco Viva, Inc646 F. Supp. 152, 157 (S.D. Fla. 1986), “specifically
identify the persons to whom the allegedly defamatory commeméesmade,’Jackson v. N.
Broward Cnty. Hosp. Dist766 So. 2d 256, 257 (Fla. 4th DCA 2000), and identify “the time
frame in which the publication occurre®fehm v. Seminole Tow@#r. Ltd. P’ship, 6:11-CV—
965-28GJK,2012 WL 405415at*9 (M.D. Fla. Jan. 12, 2012adopted by2012 WL 405387
(M.D. Fla. Feb. 9, 2012).

Triple Canopy argues that Ward’'s defamation count fassete a clainbecause Ward
(1) failsto identify the false information published by Triple Canopy, (2) fails to identify the
personor entity to whom the defamatory statements were made, and (3) fails to provide a time
frame within which the defamatory publications were madeexplained below, the Court
dismisses Count | without prejudice.

1. Substance of the False I nformation

In the amended complaint, Ward claims that he “received a written counseling wherein he
was falsely accused of sending out thmaidl on February 21, 2013, to warn personnel of the
exact time, date and location of the health, safety and welfare inspectiotation of the
governing contractual obligations.” (Doc. 12, 1 20pard later asserts that “the false
information” was published to the Department of State as well as other emtdipsogpective
employers. (Doc. 12, 128ased on these allegatiosiple Canopy argues it cannot determine
the substance of the statements Watd claims are defamatory.

While Ward’s amended complaint is certainly not a model of clarity sufficient to
give Triple Canopyfair notice of thesubstance of thalleged defamatorgtatementsThe

amended complaint identifies the defamatory statements as the false accusatidimsyresgar



health, safety, and welfare inspecti@viard then asserts thigas thedefamatory information
published to various entities. Thus, the Court concludes the amended comaffitiently
pleadeds to the substance of the defamatory statements.

2. I dentity of the Person or Entity to Whom the Defamatory
Statements Were Made

Triple Canopy further argues that Ward's amended complairtimeutismissed because
Ward fails to identify thgperson or entity to whom the defamatory statements were made. In the
amended complaint, Ward states that the alleged defamatory statements were@tdgligihe
Department of Stat€?) the Departmentfdnergy, (3)‘a number of law enforcement agencies,
includingtwo [] in Washington State,” and) “other entities and/or prospective employers.”
(Doc. 12, 11 23, 25, 26n his response, Ward states he is currently unaware of the specific
individuals ordepartmentst these entitiethatreceived the published information liatthis
information will be obtained during discovery. Thus, Ward contéredsas adequately pleaded
the identities of the persons or entities to whom the defamatory statementsace.

Under Florida law, a defamation plaintiff must plead the “identity of the paatiparson
to whom the remarks were made with a reasordddeee of certainty” to afford the defendant
“enough information to determine affirmative defens&tker v. Lower Fla. Keys Hosp.
Dist., 403 So. 2d 1025, 1027 (Fla. 3d DCA 1981) (cittwgnham v. State20 So. 548 (Fla.
1896)). The Court finds that the Department of Statetladepartment of Energy are
sufficiently identified in the amended complaiHbwever,Ward'’s allegations as to tléaw
enforcement agencieand other &ntities antbr prospective employersire deficientCertainly
Ward is aware of the specific law enforcement agencies and other prospective employers t

which he applied. In his amended complaint, Ward statitify each entity to which he alleges



Triple Canopy publishethe defamatory statements

3. Time Frame Within Which the Alleged Defamatory
PublicationsWere Made

Triple Canopy argues that Ward’'s amended complaint is deficiehat it fails to
provide a time frame within which the defamatory publications were made. Asreepkove,
Wardalleges that the defamatory information was published to (1) the Departmertep{Bta
the Department of Energy, (3) “a number of law enforcement agencies, includingitwo []
Washington State,” an@) “other entities and/or prospective employers.”

The Department of Energy is tbaly entity for which Ward sufficiently identifies the
time frame within which the defamatory statememse madeWard asserts thatriple Canopy
providedthe defamatory statements to the Department of Energy sometime between January
2015 (the beginning of the Department of Energy’s hiring process) and October 2015 (when
Ward was notified he would not bedd). This level of specificity provides Triple Canopy with
the outer bounds of when the defamatory informationallagedlypublished and is sufficient to
survive a motion to dismiss. In his second amended complaint, Ward shall provide at least this
level of specificity for each of the remaining entities.

B. Count |1: Negligence

Next, Triple Canopy argues that Ward’s negligence claim (Count Il) should be dismissed
becausét violates Florida’s single action rulla Kinsman v. WinstgriNo. 6:15ev-696-Orl-
22GJK, 2015 WL 12839267, at *5 (M.D. Fla. 2015), this Ceyxplained the single action rule

as follows:

Florida’s single action rule prohibits defamation claims from being
re-cast as additional, separate torts, e.g., intentional infliction of



emotionadistress, if all of the claims arise from the same defamatory
publication.Tobinick v. NovellaNo. 9:14CV-80781, 2015 WL
328236 at *11 (S.D. Fla. Jan. 23, 2015). In other words, “[w]hen
claims are based on analogous underlying facts and the causes of
action are intended to compensate for the same alleged harm, a
plaintiff may not proceed on multiple counts for what is essentially
the same defamatory publication or eveit.”(quotingKlayman v.
Judicial Watch, Ing.22 F. Supp. 3d 1240, 1256 (S.D. Fla12))
(alteration added). “Under these circumstances, courts have dismissed
the offending counts.Id. (citing Klayman 22 F. Supp. 3d at 1255—

57). The underlying rationale is that all of the “injuries resulting from

[a single publication] are merely itero§ damage arising from the
same wrong.ld. (quotingCallaway Land & Cattle Co. v. Banyon
Lakes C. Corp.831 So.2d 204, 208 (Fla. 4th DCA 2002)) (alteration
added).

Ward alleges in Count Il that Triple Canopgis negligent because it breachedlity
not to provide false, inaccurate, or misleading information to any of Ward’s prospective
employersThis is simply a recasting of Ward’s defamation clameausét is based on the same
defamatory statemendsd seeks compensation for the same alleged. fdr@nefore, Ward’s
negligence claim is barred by Floridaisgle action rule. Count Il of Ward’'s amended complaint
is dismissed with prejudice.

C. Count I11: Injunctive Relief

In Count Ill, Ward seeks temporary and pemnerat injunctive relief. Ward stetehat by
publishing false, misleading, and inaccurate information to the Department cdsdabéher
potential employers, Triple Canopy is causing himeparable harmThus,Ward seeks an
injunction (1) requiring Triple Canopy to take whatever necgssaions to retract the false
information within the counseling statement as well as to cause the retraction aktbé lo
confidence letter issued by the Department of State, and (2) enjoining Triple Campggkmg

any further actiothatharms or #tempts to harm th@/ard’s careerTriple Canopy argues that

Count Ill should be dismissed because injunctive relief is not available to prohibitkivgrag



defamatory statements under Florida law and, even if it were, Ward has not lestatbies
requsite elements for injunctive relief.

Typically, “[iJn the absence of some other independent ground for invoking equitable
jurisdiction, equity will not enjoin either an actual or threatened defamjasiod “a complainant
is typically left to his or heramedy at law.Weiss v. Weis$ So. 3d 758 (Fla. 5th@A
2009)(citations omitted)While Florida case law has not spemafly identified what type of
independent grounds are sufficient to invoke equitable jurisdiction in a defamatiothsase,
Court has concluded that if “an action at law would not be a complete, prompt and efficient
remedy, an injunction may issué&aadi v. MarounNo. 8:07ev-1976-T-24-MAP, 2009 WL
3617788, at *1 (M.D. Fla. Nov. 2, 2009) (quotiynn Qil Co. v. Purolator Chem. Coy»36
F.2d 84, 86 (5th Cir. 1976)).

However, the Court must also consider the “sensitive First Amendment issiergguies
in the context of [] injunctions in defamation case&860 Insight v. Spamhaus Project, |.&D0
F.3d 594, 605 (7th Cir. 200Qes alsoMetro. Opera Asgsh, Inc. v. Local 100, Hotdétmps.&
RestEmps. Int’'l Union 239 F.3d 172, 176 (2d Cir. 200)P]rior restraints are ‘the most
serious and the least tolerable infringement on First Amendment rights.” Whem eeptiaint
takes he form of a court-issued injunction, the risk of infringing on speech protected under the
First Amendment increases.”) (qQuotiNgb.Press Ass v. Stuarf 427 U.S. 539, 559 (1976)).

Taking these concerns into account, this Court has previously hebldriaarowly
tailored injunction prohibiting speech already found defamatory by the jury is not an invatid pr
restraint when a judgment for monetary damagasld not afford the plaintiff effective relief
from a continuing pattern of defamatid@®aadj 2009 WL 3617788, at *23 (citinBalboa Island

Vill. Inn, Inc. v. Lemem0 Cal. 4th 1141, 57 Cdkptr. 3d 320, 156 P.3d 339 (2007)



(distinguishing between an injunction preventing someone from making a statemest that i
allegedly defamatory from an injunction preventing someone from repeating or remgoés
statement that a jury hatready found to be defamatory)).

It is unclear to the Court whether Count Ill seeks a temporary restrainingabrder,
preliminary injunction, a permanent injunction, drthlee.To the extent thatvVardis seeking a
preliminary injunction or a temporary restraining order raguest igrocedurally impropeiSee
Local Rules 4.05 and 4.06under’s AutdCtr. v. State Farm Ins617 F. Supp. 2d 1222, 1225
(M.D. Fla. 2009). Moreover, this Court finds that there are no circumstéweceto justify
overriding the strong public interest against imposing a prior restraint on speesBlanga
temporary restraining order or preliminary injunction as to speech that has notryéoied
defamatoryAccordingly, to the extent Count Ill seeks a temporary restraining order or
preliminary injunctive relief, Triple Canopy’'s Motion to Dismisgyranted with prejudice.

Ward, however, has adequatplgadedhe requisite elements farpermanennjunction.
SeeCnty. of Monroe, Fla. v. Priceline.com, Indlo. 09-10004, 2009 WL 4890664, at *6 (S.D.
Fla. Dec. 17, 2009) (“To obtain a permanent injunction under Florida law, a plaintiff must
‘establish a clear legal right [to the reliefjuested], an inadequate remedy at law, and that
irreparable harm will arise absent injunctive religfiquotingLiberty Counsel v. Fla. Bar Bd. of
Governors 12 So. 3d 183, 186 n.7 (Fla. 2009)aking Ward’s allegations as true, as requad
a motionto dismiss, Count lll states a plausible claim for permanent injunctive relief if the
alleged false information proves to be defamatory. However, the Courthaté¥ard’s request
that Triple Canopy be “enjoined from taking any further action which $iamattempts to harm
the career” of Ward is overbroad becaitseould prohibit more speech than just that found to be

defamatoryandWardneeds to narrow this request. Consequently, to the extent Count Il seeks a



permanent injunction, Triple Canopy’sdtion to Dismiss igrantedwith leave to amend.

V. Conclusion

Accordingly, it is hereby ORDERED AND ADJUDGED thatiple Canopy’s Motion to

Dismiss is GRANTED as follows

1. Count I(defamatiorper s¢ is DISMISSED WITHOUT PREJUDICE.
Ward mayfile a second aended complaint by August 15, 2017 that
complies with this Order.

2. Count ll(negligence)s DISMISSED WITH PREJUDICE.

3. Count IlI (injunctive relief) to the extent iseeks a temporary restraining
order or preliminary injunctions DISMISSED WITH PREJUDZE.
Count lll, to the extent iseeks a permanent injunctioea DISMISSED
WITHOUT PREJUDICEWard may file a second amended complaint by
August 15, 2017 that narrows the scope of the requested permanent
injunction as set out above.

DONE andORDERED at Tampa, Florida, this 25th day of July, 2017.

{:, g P J
SUSAN C. BUCKLEW
United States District Judge
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