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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

DIVERSIFIED PROPERTIES LLC,

Plaintiff,
V. Case No: 8:1¢v-805-T-36 TGW
CRYSTAL CASTLEBERRY,
Defendant.
/
ORDER

This mattercomes before the Court upon the Plaintiff's Motion to Remand to State Court
(Doc. 9), filed on April 26, 2017. In thaotion, Plaintiff states thatéhCourt lacks subjechatter
jurisdictionover the casbecausehe Defendant hainot denonstrated thathe parties are diverse
or thata federal question is at issu@efendant did not file a response to the Motion within the
time allotted. The Court entered an Order to Show Cause directing her toedpanse, or risk
having the Motion deemed unopposedc. 10. As of the date of this Order, no response has been
filed. Because the Complaint is a straightforward eviction action seeking removalteh#m
and recovery of past due reahddoes notllege any cause of actidhat arises under fedefa,
the Court must remand the case back to state ddwetCourf having considered the motion and
being fully advised in the premisesill grant Plaintiff's Motion to Remand to State Court.

.  FACTUAL BACKGROUND

On March 29, 2017, Plaintiff, Diversifieddperties LLC, (“Diversified”) filed a complaint

for tenant eviction from a residential property and recovery of past due rent inuhgyCourt

in and for Hillsborough County, Floridagainst Defendant Crystal Castleberry. Doc. 2. The
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Complaint allegeshat Castleberry’s rent is past duedemands eviction and damages in the
amount of $2,6001d. at{1, 9.

Castleberry’s “Answer and Counterclgimwhich she filed in state coupro se alleges
thatshe paid the rent for February 2017, but not the late fees or the rent for March 2017. Doc. 3 at
1. She alleges that there are several issues regarding the air condinath@@partment, which
has left it either too cold or too hdd. Andshe claims thahe rent office misplaced a $400 money
order,for which she has not received any credit.She does not explicitly mention any statoite
law upon which she relies as a defense to the action.

. LEGAL STANDARD

Federal court removal is governed by 28 U.S.C. § 1441, which provides in part that
“[e]xcept as otherwise expressly provided by Act of Congress, any civil action broughtatea St
court of which the district courts of the United States have original jurisdictigrbmaemoved
by the defendant or the defendants to the district court of thedJSiiates for the district and
division embracing the place where such action is pendihgat 8§ 1441 (a)-ederal district courts
are courts of limited jurisdictiorSee Morrison v. Allstate Indem. C@28 F.3d 1255, 12661
(11th Cir. 2000)Under Feeral Rule of Civil Procedure 12(b)(1), an action must be dismissed if
the Court lacks daject matter jurisdictiorSedd. at 1261. Parties seeking to invakeject matter
jurisdiction must show that the underlying claim is based upon either diversaigtion (cases
in which the parties are of diverse citizenship and “the matter in controversy gxlceeslim or
value of $75,000, exclusive of interest and costs”)hereixistence of a federal question.(i‘a
civil action arising under the Constitution, laws, or treaties of the United Stees28 U.S.C.

88 1331-1332.

Procedurally, removal is governed by 28 U.S.C. § 1446, which provides:



1) The notice of removal of a civil action or proceeding shall be filed

within 30 days after the receipt by the defendant, through service or

otherwise, of a copy of the initial pleading setting forth the claim for

relief upon which such action or proceeding is based, or within 30

days after the service of summons upon the defendant if such initial

pleading has then been filed in court and is not required to be served

on the defendant, whichever period is shorter.
28 U.S.C. § 1446(b)(1).

Removal jurisdiction is construed narrowly with all doubts resolved in favor of remand.
See Univ. of S. Ala. v. Am. Tobacca,d68 F.3d 405, 411 (11th Cir. 1998acheco de Perez v.
AT & T Co, 139 F.3d 1368, 1373 (11th Cir. 1998). “A removing defendant bears the burden of
proving proper federgurisdiction.” Leonard v. Enter. Rent a Ca279 F.3d 967, 972 (11th Cir.
2002) (citingWilliams v. Best Buy Cp269 F.3d 1316, 13120 (11th Cir. 2001)). In assessing
whether removals proper, the district court considers “only the limited universewdlence
available when the motion to remand is filede., the notice of reoval and accompanying
documents.flthat evidence is insufficient to establish that removal was proper or thdigtios
was present, neither the defendants nor the courtspegulate in an attempt to make up for the
notice's failings.’Lowery v. Ala. Power Cp483 F.3d 1184, 12185 (11th Cir. 2007 ;ert. denied
553 U.S. 1080, 128 S.Ct. 2877, 171 L.Ed.2d 812 (2008).
Where the alleged basis for federal jurisdictiorm federal questiorunder42 U.S.C.8

1331 as it is in this case, the removing defendant has the burddenainstratinghe action
“aris[es] under the Constitution, laws, or treaties of the United States.” 28 U.S.C. § 1331. The
federal question at issue “mwgipear on the face of the plaintiff's wpleaded complaintCmty.
State Bank v. Strong51 F.3d 1241, 1251 (11th CRO011). When only statlaw claims are

asserted in a complaint, a claim “aris[es] under” federal law if a federal isS(&)isecesarily

raised, (2) actually disputed, (3) substantial, and (4) capable of resolutibe faléral court



without disruptinghe federalstate balance approved by Congre&ihn v. Minton568 U.S. 251
(2013).
1. DISCUSSION
a. The Notice of Removal
Castleberry, proceedingro sé, filed a Notice of Removal alleging that Diversified’s
Complaint, although sounding in state lavactually raises a federal question because it
“intentionally fails to allege compliance with the Civil Rights Act of 1968” #mal property has
“multiple habitability issues icluding the AC and Heater thabes[sic] not work right....” Doc.
1 at 11 5, 6. She cit€drable & Sons Metal Prds. v. Darue Engr, & Mfg#5 US. 308, 313315
(2005) for the proposition that even if a casdy allegesstate law claims, “the Districtd@tirt has
subject matter jurisdiction over the caseljfthe federal issues are essential to the claims, 2) there
is a substantial federal isghién resolving such issues, and 3rederal forum may entertaithe
State law claims without disturbing the balancé&efleral and tate judicial responsibilitiesDoc.
1 atf] 8. She alleges that she is a member of a class protected by the Civil Rights Act.061968
atq] 10. Castleberry also quotes sevdrmleralcases regardingringinga private right of actioB.
Id. at{ 9.
b. Allegations regarding federal questionjurisdiction
“A civil action filed in a state court may be removed to federal court if the claim is one

‘arising under’ federal law Benefical Nat. Bank v. Anderspb839 U.S. 1, 6 (2003). To determine

! Because Castleberry procegule se the Court will construe her pleadings liberally and will
hold the pleadings to a “less stringent standard” than that of a licensed atigroeson v.
Pardus 551 U.S. 89, 94 (2007).

2 Castleberry citeMerril Dow Pharms. Inc. v. Thompso#78 U.S. 804, 817 (198@yjaz v.
Davis, (In Re Digimarc Corporation Derivative Litigatipyb49 F. 3d 1223, 1229-30 (9th Cir.
2008);Lamie v. Unitedstates Trusteé40 U.S. 526, 534 (2004); akdst Pacific Bancorp, Inc.
v. Helfer, 224 F. 3d 1117, 1123, 1125-26 (9th Cir. 2000). Daa.f19.

4



whether the claim arises under federal ldvwe, Courtexaminea “the ‘well pleaded allegations of

the complaineind ignores potential defensega] suit arises under the Constitution and lawthef
United States only when the plaintiff's statement of his own cause of actas #iat it is based
upon those laws or that Constitutiomd’ This legal proposition is known as the “wpleaded
complaint rule. Franchise Tax Bd. of Cal. v. Construction Laborers Vacation Trust for Southern
Cal, 463 U.S. 1, 9-10 (1983).

Even if a complaint raises a potential defense involving federal law, the caus®nf a
does not necessarily arise under federal Bwy. for example, the following are urfficient to
allege a basis for removiahsed on federal question jurisdictiaplaintiff allegingananticipated
defense tdis cause of action and assertthgt the defense is invalidated &yrovision of the
Constitution of the United States defense that relies on the preclusive effect of a prior federal
judgment, anch defense that relies on theeempive effect of a federal statuténderson 539
U.S. at 6 (citing Louisville & Nashville R. Co. v. Mottley11 U.S. 149, 152, (19Q8Rivet v.
Regions Bank of La522 U.S. 470 (1998Franchise Tax Bd. of Cal463 U.S. 1)).

There is an exceptio the wellpleaded complaint rule. “[W]hen a federal statute wholly
displaces the stalaw cause of action through complete-praption,” the state claim can be
removedAnderson539 U.S. at 8This is so because “[Ww¢n thefederal statute completely pre
empts the statlaw cause of action, a claim which comes within the scope of that cause of action,
even if pleaded in terms of state law, iseality based on federal lawld.

An “independent corollary” tehis rule is that “a plaintiff may not defeat removal by
omitting to plead nezssary federal questionsRivet 522 U.S.at 475 Therefore, fi a court
concludes that a plaintiff has “artfuliyjleaded” claimghis way it may uphold removal even

though no federal question appears on the face of the plaintiff's comfglaiStated differently,



“[t] he artful pleading doctrine allows removal where federal law completedynpts a plaintiff's
statelaw claim.”1d.
c. This Court lackssubject matter jurisdiction

The Notice of Removal is timely as it was filed within thirty days of the filing of the
Complaint.See28 U.S.C 8 1446(b)But Castleberry did not identify the specific provision of the
Civil Rights Act of 196&iponwhich sheelies She merehargues that Plaintiff has “artfully pled”
the eviction cause of action in such a way to avoid pleading complaaticthe Civil Righ Act
of 1968.And Castleberrydid notidentify any other federaktatue or case law thgtreempts
Diversified’s causes of actiornThe Court presumes, based on Castleberry’s allegations in the
Notice of Removal and her Answer and Counterclaim,shatbaseler claim on Title VIl of the
Civil Rights Act of 1968, commonly known #se Fair Housing Act (“FHA’S, 42 U.SC. § 3601.
et seq She makes claims that appearrétate to Housing and Urban Development (“HUD”)
regulations regarding habitability of property.

Castleberry’argumentsconstrued liberally, do not establish federal question jurisdiction.
In fact variousdistrict courts haveconcludedthat they lacked subject matter jurisdiction in

eviction casesswch as this one See e.g., Summerhill Partners, LLC v. Grimes

3 The FHA forbids “discriminat[ing] against any person in the terms, conditions vileges of

sale or rental of a dwelling, or in the provision of services or facilities in cbandgberewith,
because of race....” 42 U.S.C. § 3604(b). It also makes it unlawful for “any person ardityer
whose business includes engaging in residential real estated transactions to discriminate
against any person in making available such a transaction, or in the terms or contlgimisa
transaction, because of race.ld” at§ 3605(a). The statute allows any “aggrieved person” to file
a civil action seeking damages for a violation of the stalait@t88 3613(a)(1)(A), 3613(c)(1).

And it defines an “aggrieved person” to include “any person who ... claims to have been injured
by a discriminatory housing practiced. at§ 3602(i).

4 The Secretary of Housing and Urban Development is charged with adminisberiGgA. 42
U.S.C. § 3608.



617CV2880RL37GJK, 2017 WL 991478, at *1 (M.D. Fla. Mar. 15, 20kv¥srimes a case
substantially similar tothis one, the defendants alleged that thg Eviction Complaint
‘intentionally fal[ed] to allege compliance with the Civil Rights Act of 196@) ... [the property
had]multiple habitability issues; and (3) the State Action invjalyessues of discriminatioh Id.

at *1. The courtadopted the magistrate judge’s report and recommendation which found that no
federalquestion existed on the face of the complaintrensinded the action to state coart.

In Allen v. Bank of Am., N.A5 F. Supp. 3d 819 (N.D. Tex. 201#)e court held tht it
lacked subject matter jurisdiction whéme nortgagorremoved hisstake courtactionagainst a
bankseeking specific performance fibre bank's alleged breach of deed of trit# alleged that
thedeed of trust was governed by federal law and reguakf the FHAId. at 833. The Court
concluded that thperformance claim was groundedtive deed of trust, and the district court
retainedjurisdiction overthe foreclosurerelated caseit would have disturbethe balance of
federal and state judal responsibilitiesld. SeealsoFour Aces Mobile Home Estates v. Lundahl
35 F. Supp. 2d 1337, 134D. Utah 1998)aff'd, 166 F.3d 347 (10th Cir. 1998) (holding that
federal question jurisdictiowaslacking over action for eviction of residents from mobile home,
notwithstanding one resident's claim, offered in support of removal jurisdidtadrher state court
answer raised numerous federal questions as affirmative defenses

In Rogers v. Rucke835 F. Supp. 1410 (N.D. Ga. 1993), the defendant tenant removed the
case to federal court asserting that federal question jurisdiction existeéd Hdee counterclaim
which alleged violations of thEHA and the Civil Rights Act of 1866, 42 U.S.€.1982.1d. at

1411. The state courteviction action sought collection of pastlue rent, late fees, and

> Compare Sofarelli v. Pinellas Coun§31 F.2d 718 (11th Cir. 199@§xamining defendant's
removal based on heounterclaim andoncluding that the case was properly removed under
Section 1443(1) as the claims asserted racial discrimination in violation dfitkle F
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dispossessiond. at 1412.The ourt held that “[apsent specific factual allegations establishing
that the plaintiff's motive in bringing this action was tdedehe defendant from engaging in
protected activity ad that the plaintiff's action ‘has the effect of coercing, intimidating, thregtenin
and otherwise interfering’ with the defendant's rights, the defendant haktéaiteeet her burden
of proving thatremoval was proper.ld. See alsdRobinson v. Eichler795 F. Supp. 1253 (D.
Conn. 1992)holdingthatthe FHA did not have so strong a preemptive effect that it displaced
local zoning ordinances such that suit brought pursuant to such an ordinannecessarily
federal and thus subject to removal to federal ¢oAg with the aboveited casesCastleberry
has not established thie Complaint alleges a cause of action that arises under federal law

To the extent that Castleberry relies on theuhpfeading doctrinethe doctrineassumes
that the plaintiff could originally have filed suit in federal court, if not fa tartful” avoidance
of an allegation of a claim arising under federal |18@eMerrell Dow Pharms Inc., 478 U.Sat
808. In this case however,Castleberrymakesno showing that Diversified could have initially
filed its claim in federal court

Absentfederal question jurisdiction presentedthe face of plaintiff's properly pkced
complaint the only basis fothe removal ofa state court action to federal courtdsersity
jurisdiction SeeLindley v. F.D.I.C, 733 F.3d 1043 (11th Cir. 2013ff'd sub nomLokey v.
F.D.I.C., 608 Fed. Appx. 736 (11th Cir. 2015). Althougastleberry has not allegsdbject matter
jurisdiction based on diversitythe Court notes that the Complaint alleges that both parties are
Florida residentsDoc. 2. Therefore, complete diversity does not egee28 U.S.C. § 1332(a).
And where the Defendant is a Florida resident, the caseotée removed to federal court in
Floridabased on diversitySee North v. Precision Airmotive Corp00 F. Supp. 2d 1263, 1267

(M.D. Fla. 2009) (“Pursuant to 28 U.S.C. § 1441(b), actions founded upon divetsity be



removable only if none of the parties in interest properly joined and served as defaadant
citizen of the State in which such action is brought.””
d. Diversified’'s request forattorneys’ feesand costs

In its motion,Diversified requests an award of attorséeyees and costs pursuant to 28
U.S.C. 8§ 1447(c), which provides in part that “[a]n order remanding the case may payarent
of just costs and any actual expenses, including attorney fees, incurredudsd tkee removal.”
This Courtmay award attoreys’ fees under the attorney fee provision of the removal statute only
where the removing party lacked an objectively reasonable basis for semkiogal.Martin v.
Franklin Capital Corp, 546 U.S. 132, 1412005) “In applying this rule, district courtsetain
discretion to consider whether unusual circumstances warrant a departure fraka the given
case.”ld.

The Eleventh Circuit has noted that the reasonableness standard enunciated bgthe Supr
Court was meant to balance “ ‘the desire to detgmovals sought for the purpose of prolonging
litigation and imposing costs on the opposing pantkijle not undermining Congres¥asic
decision to afford defendants a right to remove as a general matter,herstattitory criteria are
satisfied.” ” Bauknight v. Monroe County, Fla446 F.3d 1327, 1329 (11th CR006) (quoting
Martin, 546 U.S. at 140). Erefore “there is no indication that a trial court should ordinarily grant
an award of attorney's fees whenever an effort to remove fdésriedy v. Health Options, Inc
329 F.Supp. 2d 1314, 1319 (SHBa. 2004).

In this case, because Castlebergyrsse the Court holds her pleadings to a less stringent

standard. Although, there is no “bright line rule” as to the definition of “objegtreakonable,”
courts that have applied tMartin standardypically focus upon whether the removing party has

offered a credible reason for removal, even iater becomes cledhat the removing party was



wrong on the facts or the lain this case, it ttns out that Castleberry was wrong on the lalve S
may not have been aware tliae mere mention of a federal statuteinsufficientto establish
federal question jurisdictio®nd Plaintiff's motionlacksanotice of compliance with Local Rule
3.01(g¥f. In light of these circumstances, the Court will deny the request for atsorieeg and
Ccosts.

IV.  CONCLUSION

This caseis a straightforward action to evict Castleberry for the failure to pay tlem
eviction process is governed by state law, and no federal questists on the faeof the
Complaint. Castleberry has not met her burden to demongudject matter jurisdiction.
Thereforethe Court will grant Plaintiff anotion and remand thizase to state court.

Accordingly, it is

ORDERED:

1. Plaintiff's Motion to Remand to State Court (Doc. 9 pRANTED -in-PART and
DENIED-in-PART.

2. This case iISREMANDED to the Thirteenth Judicial Circuit in and for
HillsboroughCounty, Florida.

3. The Clerk is directed to send a certified copy of this Order to the Clerk of Court for

the ThirteenthJudicial Circuit in and for Hillsborough County, Florida.

® Local Rule 3.01(g) states in part “before filimgy motion in a civil case, except a
motion for injunctive relief, for judgment on the pleadings, for summary judgmentnislis
or to permit maintenance of a claagion, to dismiss for failure to state a claim upon which
relief can be graed, or to involuntarily dismiss an action, the moving party shall confer with
counsel for the opposing party in a good faitfort to resolve the issues raised by the
motion, and shall file with the motion a statementcétiifying thatthe moving counsel
has conferred with opposing counsel and (2) stating whether counsel agree ooldtiemesf
the motion.”
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4. Plaintiff's request for an award of attorneys’ feesl costss DENIED.
5. All pending motions ar®ENIED as moot.
6. The Clerkis directed to terminate all pending deadlines @h@SE this case.

DONE AND ORDERED in Tampa, Florida oduly 5 2017.

O o <

ke ":l o .__,{_ At G 'l.._.l:‘_ .. .}-J“' Il plASH lujlx ",
Charlene Edwards Honeywell '
United States District Judge

Copies to:
Counsel of Record and Unrepresented Patrties, if any
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