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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

EUCLIDES BARRIOSMARSIGLIA

V. Case Nol17-v-909 T-24AEP
15er-353 T-24AEP

UNITED STATES OF AMERICA
/

ORDER

This cause comes before the Court on Petitioner Euclides Bitaissglias motion to
vacate, set aside, or corrécs sentence pguant to 28 U.S.C. § 2255. (Civ. Doc. ¥jrt. Doc.
156). Because review of the motion conclusively demonstraté$gtdioner is not entitled to
relief, the Court will not cause notice thereof to be served upon the United Stateeybut
shall proceed to address the matteectly. 28 U.S.C. § 2255(b).

l. Background

OnDecember 8, 201%etitioner pladed guilty to conspiracy to possess with

intent to distribute five kilograms or more of cocaine while aboard a vesseltsobjee
jurisdiction of the United States in violation of 46 U.S.C. 88 70506(a)—(b) and 21 U.S.C. §
960(b)(1)(B)(ii). (Crim. Docs. 44, 46). On March 15, 2016, the Court sentenced Petitioner to 97
months’ imprisonment and 60 months’ supervised release. (Crim. Doc. 127). Petitioner did not
appeal. On April 7, 2017, Petitionsignedthe instant § 2255 motion(Civ. Doc. 1; Crim. Doc.

156).

! Petitioner’'s§ 2255 Motion is dated both April 7, 2017 and April 13, 2017. It is uncheavhich of these dates the
Petitioneractually signed the motionrHowever, even giving Petitioner the benefit of the earlier date, PetiiGhe
2255 motion is untimely.
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. Discussion

The Antiterrorism and Effective Death Penalty Act of 19%EDPA”) established a
mandatory, one-year period of limitation for § 2255 motions, which runs from the latest of the
following events:

(1) thedate on which the judgment of conviction becomes final;
(2) the date on which the impediment to making a motion
created by governmental action in violation of the
Constitution or laws of the United States is removed, if the
movant was prevented from making a motion by such
governmental action;
3) the date on which the right asserted was initially recognized
by the Supreme Court, if that right has been newly
recognized by the Supreme Court and made retroactively
applicableto case®n collateral review; or
4) the date on which the facts supporting the claim or claims
presented could have been discovered through the exercise
of due diligence.
28 U.S.C. § 2255(f)(1)—(4). Petitioner’'s § 2255 motion is dAed 7, 2017, and it is deemed to
have been filed on that dafgee Washington v. United Sates, 243 F.3d 1299, 1301 (11th Cir.
2001) (explaining a prisoner’s § 2255 motion is considered filed on the date it is delivered to
prison authorities for mailing which, absent evidence to the contrary, is presubethe date
the prisoner signed it).

Under § 2255(f)(1), “when a defendant does not appeal his conviction or sentence, the
judgment of conviction becomes final when the time for seeking that review XM phy v.
United Sates, 634 F.3d 1303, 1307 (11th Cir. 2011). Judgment was entered against Petitioner on
March 15, 2016. Therefore, for purposes of the limitation period, Petitioner’s convictiam&ec

final when the 14-day period for filing an appeal elapsed on March 29, 2@¥ed. R. App. P.

4(b)(1), and he had until March 29, 20b7ile a motion for collateral reliefee 28 U.S.C. §



2255(f)(1). He did not file his § 2255 motion urdipril 7, 2017 at the earliest. Therefore,
Petitioner’s § 2255 motion is untimely and is due talisenisse.

Accordingly, it is ORDERED AND ADJUDGED that Petitioner’'s § 2255 motion is
DISMISSED. TheClerk is directedo enter judgment against Petitioner in the civil case and

then toclose thecivil case.

CERTIFICATE OF APPEALABILITY AND

LEAVE TO APPEAL IN FORMA PAUPERIS DENIED

IT IS FURTHER ORDERED that Petitioner is not entitled to a certificate of
appealability. A prisoner seeking a motion to vacate has no absolute entitlerappéah
district court’sfinal order in a proceeding under section 2255. 28 U.S.C. § 2253(c)(1). Rather, a
district court must first issue a Certificate of Appealability (“COAY.“A [COA] may issue . . .
only if the applicant has made a substantial showing of the denial of a constitugbhald. at
§ 2253(c)(2). ® male such a showing, Petitioner “must demonstrate that reasonable jurists
would find the district court’'s assessment of the constitutional claims debatallong,”
Tennard v. Dretke, 542 U.S. 274, 282 (2004) (quotiBgck v. McDaniel, 529 U.S. 473, 484
(2000)), or that “the issues presented were ‘adequate to deserve encourag@nueeiet
further.”” Miller-El v. Cockrell, 537 U.S. 322, 335-36 (2003) (quotiBagr efoot v. Estelle, 463
U.S. 880, 893 n.4 (1983)). Petitioner has not made the requisite showlege circumstances.
Finally, because Petitioner is not entitled toedificate of appealabilityheis not entitled to

appeain forma pauperis.



DONE AND ORDERED at Tampa, Florida, this 19ttay ofApril, 2017.

Sea. &kl

SUSAN C. BUCKLEW
United States District Judge

Copies to:
Pro se Petitioner
Counsel of Record



