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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

RICHARD ORIN WILLEY,

Plaintiff,
V. Case No: 8:1¢6v-1216-T36AAS
ORION MARINE CONSTRUCTION,
INC.,
Defendant.
/
ORDER

This matteicomes befathe Court upon the Defenda@tion Marine Construction, InNs
Motion for Judgment on the Pleadings as to Count N\Plaiintiff's Complaintfor § 905(b)
Negligence (Doc. 19), and Plaintiff's response in opposition (Doc.[B&he motion, Defendant
argues that Plaintiff's claimfails the “situs test requiredunder the Longshore Harbor Workers’
Compensation Ac¢tand therefore it is entitled to judgment as a matter of Unwler federal law,
an injury must occur on the navigable watgrthe United Statesvhich includes thetigh seas’
to sustain a claim under the Act. Because thgh'seas’do not include foreign territorial waters
and Plaintiff alleges that his injury occurred in the Dominican Repubid)efendanis entitled
to judgment as a matt of law The Court, having considered the motion and being fully advised
in the premiseswill grantDefendant Orion Marine Construction, lrecMotion for Judgment on
the Pleadings as to Count IV BRaintiff's Complaintfor § 905(b) Negligence.

. Statement of Facts!

! The followingstatement of factis derived from th€omplaint,(Doc. 1), the allegations of
which the Court must accept as true and view in the light most favorableglaititéf in ruling
on the instant Motion for Judgment on the Pleadihgsrline Brands, Inc. v. Chartis Specialty
Ins. Ca, 749 F.3d 962, 965 (11th Cir. 2014).
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Plaintiff, Richard Orin Willeya United States citizeworked for Defendant Orion Marine
Construction, Inc. (“Orion”)a Florida corporatiarDoc.1 at ffl 1-4. On May 30, 2014Willey
sustained injuries during his employment withddnvhile he was working on thenstruction of
a dock facility in the Dominican Republid. at T 3-4, 29 Willey fell while on navigable waters
of the Dominican Republic when he was attempting to crossdrtrg to a bargdd. at 4.

On May 23, 27, Willey filed a fourcount complaint alleging various causes of action,
including one for negligence under the Longshore Harbor Workers’ Compensation Act,
(“LHWCA” or the “Act”), 33U.S.C. § 905(b). Doc. Willey dismissed the first three counts and
only the LHWCA 8905(b) claim remainsSeeDocs. 24 26 Willey alleges that he is entitled to
damages und&HWCA 8§ 905(b) because Orion negligently operated the tug and the barge which
caused his injuries. Doc. 1 at {1 29-30.

[I. Legal Standard

Federal Rule of Civil Procedure 12(c) permits a party to move for judgment on the
pleadings. In evaluating a motion for judgment on the pleadings, a court will accépttthen
the complaint as true and view them in the light most favorable to the nonmoving Seety.
Cunningham v. Dist. Attorney's Office for Escambia Co&®,F.3d 1237, 1255 (11th C2010).
“Judgment on the pleadings is proper when no issues of material fact exist, and thepadying
is entitled to judgment as a matter of lawdzhen the substance of the pleadings and any judicially
noticed facts.Interline Brands, Inc. v. Chartis Specialty Ins. C&9 F.3d 962, 965 (11th Cir.
2014) If there isa material dispute of fagtidgmenton thepleadingsmust be denied?erez v.
Wels Fargo N.A, 774 F.3d 1329, 1335 (11th Cir. 2014).

[1l. Discussion



a. Willey’'s Declaration is Inappropriate for Consideration

At the outset, the Court notes thRiaintiff filed the Declaration of Richard Orin Willey
(the “Declaration”),Doc. 27-1, in opposition toOrion’s Motion.? Under Federal Rule of Civil
Procedure 12,[[]f, on a motion under Rule...12(c), matters outside the pleadings are presented to
and not excluded by the court, the motion must be treated as one for summary judgment under
Rule 56.” Fed. R. Civ. P12(d). The rule requires thdt{a]ll parties..be given a reasonable
opportunity to present all the material that is pertinent to the motidnGiven that the standard
for motions for judgment on the pleadings is akin to matimndismissthe Declaration is proper
for consideration only if it meets one of the exceptions tte Ri2(d). The onlyapplicable
exception in this case would et theDeclarations centrako Willey’s claim and its authenticity
is not in dispute.See Esys Latin Am., Inc. v. Intel Carp25 F. Supp. 2d 1306, 1314 (S.D. Fla.
2013) (citingHorsley v. Feldt304 F.3d 1125, 1134 (11th Cir. 2002)

Because the Coumusteitherconfine its consideratioto the pleadings in itsvaluation
of the Motion, or convert thislotion into one for summary judgment, the Court will not consider
the Declaration It is not “central to Willey’s claimas contemplated by Rule 12(d)steadjt is
responsive to the Motiosee id (declining to consider a declaration filed in opposition to a motion
for judgment on the pleadings and finding that it was merely responsive to the nsobiopcsed
to being central to the complainBee also Adamson v. Poortlio. 06-15941, 2007 WL 200576,

at *3 (11th Cir.2007) (“A document is natentral merely because it is directly responsive to a

2 Orion did not move for leave to file a reply or to strike the Declaration.

3 There are two additionaixceptions to this ruleyhen the court takes judicial notice of relevant
public documents attached as exhibits under specific circumst&rgasf v. Avado Brands,

Inc., 187 F.3d 1271, 1276-79 (11th Cir. 1998)d wherthe court determines that the parties
made all of the arguments and submitted all of the documents they would have presented had
they received sufficient noticBroperty Management & Investments, Inc. v. Le®sR F.2d

599, 605 (11th Cir. 1985).



factual allegation.... [T]he foundation for a defendsatbility to introducecentral documents at
the motion to dismiss stage is that when a pldifili's a complaint based on a document but fails
to attach that document to the complaint, the defendant may so attach the docun(ieternsg)
guotationmarks omitted)In any eventthe Declaratiordoes notcreate a disputechaterial fact
regardingwilley’s satisfaction of thaitus requiremertt.
b. Willey’s injury does not meet the Act’s situs requirement

The Actcreatesa comprehensive workérsompensation schenwehich holds employers
liable for securing the payment of compensation to qualified timegiemployees injured in the
course of their employmeritrespective of faultSeeDir., Off. of Workers' Compen. Programs,
U.S. Dept. of Lab. v. Perini N. River Associates9 U.S. 297, 326 (1983); 33 U.S.C. § 90Mis
liability is “exclusive and in place of all other liability of such employer to the emplo$8e.
U.S.C. § 905(a)But section 905(b) of the Act authorizes certain covered employees to bring an
action against the vessel as a third party if their employment injury wasday the negligence
of the vesselld. at § 905(b).

A plaintiff must satisfy four elements to receive compensation under the LHBfGéker
v. Durocher Dock and Dredgé&33 F.3d 1390, 1392 (11th Cir. 199Bixst, he must be injured in
the course of eployment. 33 U.S.C. § 902(2). Nekite employemust have employees engaging
in maritime employmentd. at§ 902(4). Thirdthe gaintiff must have benengaged in maritime
employment(referred to as the “status requiremenii) at8 902(3);Perini N.River Assocs459

U.S.at 317 Last theinjury must occuion the navigable wate of the United Statescluding

4 The Declaration mirrored the allegations in the Complaint and added the followtisigdaon
owned the vessels which both bore the United States flag, DdcaR¥-5; Willey's job in the
Dominican Republic was temporary; he wastfdlin for another Orion employeid, at § 6; and
during the nine years he worked for Orion, 90 percent of his work was in United States’
territorial watersid. at § 7.



any adjoining pier, wharf, dry dock, terminal, building way, marine raijveayother adjoining
area customarily used by an employer in ingdunloading, repairing, dismantling, or building a
vessel(known as the “situstequirement 33 U.S.C. § 903(aBrooker, 133 F.3d at 1392.

After its inception Congress broadened the Aat@verage to extend to maritime activities
occurring on land ear the waterSeeChesapeake & Ohio Ry. Co. v. Schwalb3 U.S. 40, 46
(1989).And case law has interpreted the term “navigable waffethe United States” to include
the “high seas.SeeKollias v. D & G Marine Maintenan¢&9 F.3d 67, 7%2d Cir.1994) (holding
that the term “navigable waters” includes the high seas without qa#bf}. “[T]he high seas
are...international waters not subject to the dominion of any single natimitéd Statesv.
Louisiang 394 U.S. 11, 23 (19694ecision supgmented 394 U.S. 836 (1969)decision
supplemented sub noidnited States v. State of [.&25 U.S. 1 (1998).

Where, as in this casthe facts are not in disputgatisfying the situs requiremeuander
the Actis an issue dfaw. See New Orleans Depot Services, Inc. v. Dir., Off. of Worker's Compen.
Programs,718 F.3d 384, 387 (5th Cir. 201@)iting Perini North River Associatedg59 U.S.at
300 (“[W]here, as in this casthe facts are not in disputdL HWCA] coverage is an issue of
statutoryconstruction and legislative intenand should be reviewed as a pure question of)aw.

Orion challengesvhether Willey’s allegations satistyie Act’s situs requirementOrion
relies onKeller Found/Case Found. v. Trac§96 F.3d 835 (9th Cir. 201,Xpr the proposition
that theUnited States’ “navigable waters” do not include foreign territorial veatard their
adjoining ports and shoitgased areas. Doc. 19 at 4Kleller, the plaintiff whoworked primarily
overseassuffered an injury while workignon a barge in Malaysi&d. at 840. Hdiled a benefits
claim under the Act, asserting coverage based on his assigomeeharge in Mexico, and in ports

in Indonesia and Singapor&d. Plaintiff appealed the administrative law judge’s denial of



coverageld. Keller made margument analogous Willey's—that the navigable waters of the
United States include the “high seas” whitlereforeincludes “foreign territorial waters>in
support of coveraged. at 843. The Ninth Circuit rejected this argumentrelied on the
presumption against extraterritoriality, examined the plain languate statute, and concluded
that “foreign territorial waters and their adjoining ports and shased areas are not the
“navigable waters of the United States” as the Act defines that phiaaé846.

Keller recognized Congress’ intent to extend the reach oAtts coverage to the high
seas but found “no indication at all, much less a clear indication, that Congressnaegaile
waters of the United State include territorial aters of foreign sovereigndd. at 844 (citing
Morrison v. Nat'l Austl. Bank Ltgd561 U.S. 2472010)).Keller is persuasiveparticularlyin light
of the EleventiCircuit’s silence on the issue.

Willey argues that the Suprern@ourt ha instructed courts to take an expansive view of
the Act’s coverageiting Northeast Marine Terminal Co. v. Capu#32 U.S. 249, 274 (1977).
Healso relies on cases from tBepartment of LabdBenefits Review Board, the agency charged
with interpreting the ActHe argues that has foundcovermgeunder the Actor injuriesoccurring
on the high seasn foreign waters andn foreign land. Doc. 27 at giting Reynolds v. Ingalls
Shipbuilding Division, Litton Systems, In€88 F.2d 264, 27(@th Cir. 1986),cert. denied479

U.S. 885 (1986%; Cove Tankers Corp. v. United Ship Rep&83 F.2d 3§2d Cir. 1982; ard

® The Eleventh Circuit has addressed whether the Act covers a claimant’switjurggard to
the “adjoining area” portion dhesitusrequirementSee, e.g., Bianco v. Georgia Pacific Corp
304 F.3d 1053 (11th Cir. 200Bamos v. Dir., OWCR86 Fed. Appx. 775, 777 (11th Cir.
2012).

®In Hudson v. Schlumberger Tech. Co#b2 Fed. Appx. 528, 533 (5th Cir. 2011), the court
noted thaReynoldsvas overruled bstewart v. Dutra Construction C&43 U.S. 481, 496
(2005) on grounds other than whether navigable waters included the high seas.



Weber v. S.C. Loveland C@8 BRBS 321 (DOL Ben.Rev.Bd.), 1994 WL 712512 (Nov. 29,
1994)).

Decisions of thBenefits Review Baal are entitled taleferenceSee Mississippi Coast
Marine, Inc. v. Bosarge637 F.2d 994, 999 (5th Cir. 1981¢h'g denied and opinion modified
657 F.2d 665 (5th Cir. 1981)“In questions of statutory interpretation, this [Court of Appeials]
required to give substantial deference to the interpretations of the adativesbody charged
with responsibility for applying the Actl)} See also Mazariegos v. Off. of U.S. Atty. G2al
F.3d 1320, 132n. 4(11th Cir. 2001)citing Chevron U.S.A., Inc. v. Natural Resources Defense
Council, Inc, 467 U.S. 8371984)(“[T] he interpretation of the statute by an agency entitled to
administer it is entitled to deference so long as it is reasotjalbelt the caseuupon which
Plaintiff reliesarenot binding on this Court and are otherwise unpersuasive.

Courts have acknowledged tH@bngressreated aexpansive view of theerm“navigable
waters of the United State&d permit a more uniform application of the ABteKaollias, 29 F.3d
at 75. TheKaollias court concludedhat the presumption against extraterritoriality appliddat
72, but that it was overcome by Congteadsar indication that it intendetle Actto apply outside
the United Statedd. at 73. But it did not go so fas to exted that term taspecificallyinclude
foreign wates and portsSee Keller Foun€ase Found696 F.3d aB44 (noting that plaintiff's
argument that the “high seas” included foreign watersamasxtension of the lathat neither it
nor any other circuit had previously adopted).

In ReynoldstheUnited States Court of Appeals for the Fifth Circuit extended coverage to

aclaimant injured during a ship’s sea trials on the high seas. The court statadphayers should

"In Bonner v. City of Prichard661 F.2d 1206, 1209 (11th Cir. 198&h (bany the Eleventh
Circuit adopted as binding precedent all the decisions of the former Fifth Cimad&ddown
prior to the close of business on September 30, 1981.
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not be able to avoid liability by shifting into n@overed territorylt held that navigable waters
may include the high seadgcausé¢he term embodies the same distinction under the Act as it does
under admiralty, i.e., the distinction between state waters and waters fitbd States, and not
between territorial waters and the high seas. F@8 at 26927Q The court stated that had
Congress wished to limit the Asttoverage, it could have used the term “territorial waters” instead
of “navigable waters.Id. at 270.

In Cove Tankers Corpthe United States Court of Appeals for the Second Circuit extended
coverage to one worker injured, and another killed, while workingna@mployers ship on the
high seas. It notetthat the injuries occurred onboard a vessalring théJnited State$lag which
movedfrom one United States port to another with no deviation, scheduled or otherwise, into the
territorial waters of any foreign natiod83 F.2d at 41. The court held that the Act should apply in
some cases to waters farther tHamited Statederritorial watersto prevent employers from
avoiding liability merely by deviating into necovered territoryld. at 42 The court found it
significant that the claimants wouldtrime covered by a state workecempensation scheme, that
there was no planned deviation of the ship into a foreign port, and that the trip was not planned for
the high seadd.

In Weber the BenefitsReview Brardallowedcoverage under the Act for a longshoreman
who was injured in a Jamaican port while unloading grain framsael that had been loaded in
New Orleans28 BRBS 321 atl. He testified that 90 to 95 percent of his work occurred within
the United Statedd. TheBenefits Review Boardeversed the administrative law judge’s denial
of the claim based dite claimant’s failureto meet the situs requirememd. at *9. The Benefits
Review Board traced the history of the Aadits expansion angkviewed the treatmenofinjuries

occurring in foreign territoal waters under other federal admiralty statbiesaricus courtsid.



at *6. It concluded thathe Courts of Appeals for the Second and Fifth Cirtexsensionof the
Act to injuries occurring on the high seas, andtbkercourts’extension otoverage to seamen or
United States citizens injured or killen floreign territorial waters under tdenes Act, 46 U.S.C.
8 688et seq, and the Death on the High Seas Act, 46 U.S.C. 8T&2q, justified the Act’s
coverage of the claimantisjury in aportin Jamaicald. at *9. See also Grennan v. Crowley
Marine Services, In¢c 116 P.3d 1024, 1030 (Wash. App. Div. 1 2005) (relying\@berand
holding that plaintiff, a Unite®tatescitizenbased in the Unitedstates who sustained an injury
in the territorial waters of a foreign nation met the Act’s sieggiirement)Willey argues that this
case is analogous to his, and requests that the Court adopt its reasoning and timeAares
definition of navigable waters to include foreign territorial waters.

Upon examining the legislative history of the Attte policy considerations underlying the
extension of the Act’'s coverage to the high seas, as well as compariagtheffthis case with
those of cases in which coverage has been afforded to imudesing in foreign territorial waters
as cited abve, theCourt concludes that th&ct does not coveWilley's injuries. As noted in
Mitola v. Johns Hopkins U. Applied Physics Laborat@$9 F. Supp. 351, 362 (D. Mi993,
the courts in th&keynoldsand Cove Tankers Corpcases stressed the “fortuity the plaintiff
workers’ presence on the high seas” and emphasized thictsef those casewere “highly
unusual” and involed“special facts” upon which the courts rested their analydes.

TheMittola court found thaaplaintiff did not meet the situs requirement whigisejourney
on the vessel both contemplated and necessitated his presence on the HijH sdke Reynolds
andCove Tankers Corpwvhere the plaintiff just “happened to have beenttevessel when it
entered foreign territorial wateos deviated from its course @avoyage between two U.S. ports,

the claimant irMittola was part of a research missidestined for the hlgseasld. at 363.Under



those facts, theourt declined to expand coverage loé tAct.Id. Although recent case law has
made it clear that the Act includes the “high seas, Mila court’s analysis is persuasive as to
whether the Act warranin even furtherexpansion of the term “navigable watefsthe United
State& to include foreign territorial watersSee also Marroquin v. Am. Trading Transp. Co.,,Inc
711 F. Supp. 1165, 1168 (E.D.N.Y. 1988) (distinguislitegnoldsandCove Tankers Corpand
finding that plaintiff's injury did not meet the Act’s situs requirement becaysey while on a
vessel scheduled to sail through the Pan@ayaal maddis presence on the high seas neither
fortuitous occurrence nor a deviation).

V. Conclusion

The Court, having giving due deference to the Benefit Review Board’s interpnetti
the Act, and reviewing thavailable caséaw, concludesas inKeller, that the term “navigable
waters 6 the United Statesivhich includes the “high seas” does not include foreign territorial
waters. Sinc#Villey sustained his injury while in the waterfsthe Dominican Republic, his claim
does not meet the situs requiremehthe Actand Orion is entitled to judgemeintits favoras a
matter of lawBecause Willey dismissed his remaining claims before this Court, no otttersna
remain for this Court’s consideration.

Accordingly, it isORDERED AND ADJUDGED:

1. DefendanOrion Marine Construction, Inc.'s Motion for Judgment on the Pleadings
as to Count IV oPlaintiffs Complaintfor 8§ 905(b) Negligence (Doc. 19) GRANTED.

2. The Clerk is directed to entgudgment in favor of Defendant Orion Marine

Construction, Inc., terminate all pending motions and close this case.

10



DONE AND ORDERED in Tampa, Florida on July 9, 2018.
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"‘:_.J ko n . CAanJaad a. }'J'f" N piA* N
Charlenes Edwards Honeywell
United States District Judge

Copies to:
Counsel of Record and Unrepresented Patrties, if any
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