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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

MICHELE MALVERTY, as successor-in-
interest of JAMESC. RENNICK, Sr.,

Plaintiff,
V. Case No: 8:17-CV-1617-T-27AEP
EQUIFAX INFORMATION SERVICES,
LLC,
Defendant.
/
ORDER

BEFORE THE COURT are Plaintiffs motion to exclude the expert testimony of Dr.
Stephanie Sarkis (Dkt. 111), and Defendantotions to exclude the expert testimony of Evan
Hendricks (Dkt. 113), Phillip Baumann (Dkt. 114), and Stephen Flatow (Dkt. 1id@)n
consideration, the motion to exclude Dr. SarkiBENIED as moot. (Dkt. 111). The motions to
exclude Hendricks and Flatow aBRANTED in part andDENIED in part. (Dkt. 113, 115).

The motion to exclude BaumamDENIED. (Dkt. 114).
BACKGROUND

Orders on a motion to dismiss and for summary judgment outline the facts. (Dkts. 135,
163. In short, this is an FCRA case against Equifax, a consumer reporting agency, which
combined James Renniskcredit file with another individua. That merger allegedjamaged
Rennick, including the inability to obtain a home or car |d@.their resgctive motions, he

parties seek to exclude or limit the testimony of some expert witnesses in the case.
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STANDARD

Before expert testimony can be admitted under Rule 702, FEeffivid., the proffered
testimonymust be screendd ensure it iselevant and reliabldaubert v. Merrell Dow Pharm.,
Inc., 509 U.S. 579, 597 (1993). Expert testimongdmitted when (1) the expert is qualified to
testify competently regarding the matters he intends to address; (2) the methodology bievhich t
expert reaches his conclusion is sufficiently relidbsmnd (3) the testimony assists the trier of fact,
through the application of scientific, technical, or specialized expertise, testanttbthe evidence
or to determine a fact in issugnited States v. FrazieB87 F.3d 1244, 1260 (11th Cir. 2004). In
determining whether the proffered testimony is reliable, the circumstarficdse case are
consideredKumho Tire Co. v. Carmichaeb26 U.S. 137, 1561 (1999). The party seeking to
admitexpet testimonymust establisits admissibility by a preponderance of the evideAdeson
v. McGhan Med. Corpl184 F.3d 1300, 1306 (11th Cir. 1999).

DISCUSSION

|. Stephanie Sarkis

Equifax retained Dr. Sarkis as a damages expert to rebut Matvestpert, Dr. Phillip
Goldstein, who opined that Malverty suffered harm as a result of Eguiarduct. (Dkt. 119 at
1). All of Malverty's individual claimshave been dismissed, and atgmagesshemay have
sustained are therefore irrelevaiccordingly, Malverty’s motion directed to Dr. Sarkis’

testimonyis due to be eniedas moot.

L A preliminary assessment must be madéwhether the reasoning or methodology underlying expert
testimony is scientifically valid and of whether that reasoning or methodologyrlyropa be applied to the facts in
issue” Daubert 509 U.S. at 592. In making this assessment, courts may consider (1) whetlogy aithechnique
can be or has been tested, (2) whether the theory or technique has been subjecteevieypeerd publication, and
(3) the general acceptance in the scientific commulaityat 59395.



[I. Evan Hendricks

Hendricks is a consumer privacy advocate who has testified as an expert in a number o
cases. (Dkt. 120 at 3649). Equifax argues he should not be allowed to testify on the following
matters: (1) Rennick damages; (2) Equifexxstate of mind; (3) legal opinions; (4) prior litigation;
and (5) consent decrees and “Operation Busy Signal.” (Dkt. 113 at 1).

1. Damages

Although Hendricks acknowledgasost, if not all, of the testimony regarding [Renngik
specific actual damages will come from fact witnegskee proposes to testify abotProblems
Known & Common To Victims of Chronic Credit Report Inaccuraqpkt. 1201 at 1213).
While some courts have allowed such testimony, most have not. (Dkt. 118) dtdllecting
cases)see also Valenzuela v. Equifax Info. Servs. IN@ CV-13-02259PHX-DLR, 2015 WL
6811585, at *3 (D. Ariz. Nov. 6, 2015)Hendricks is not qualified to address physical, emotional,
or economic effects of an inaccurate credit repar to estimate the value of expended time and
energy to correct errors . . . in addition to loss of time and energy, loss ofuopiyctt, Anderson
v. Equifax Info. Servs., LL®lo. 2:16CV-2038JAR, 2018 WL 1542322, at *5 (D. Kan. Mar. 29,
2018) ([Hendricks’] opinions regarding Plaintiff damages amount to little more than speculation
as to the injuries Plaintiff incurreg.

| agree with the reasoning of the courts that have excluded Hendigstsnony on
damages. There is no indication thatever met Rennick, and any opinion on whether Equifax
caused Rennick emotional distress wahlereforebe speculative. M@over, ag opinion about
the types of damages that are common to plaintiffs in comparable circumstanasei@dsist
thejury, as it will be instructed on the proper measure of damages. This part of the motion is

thereforedue to be granted.



2. Equifax’s State of Mind

Equifax next challenges Hendrickepinion about its motive, knowledge, and intent.
Hendricks testified in another case, for example, that Eqtiiad no intention of changing its
routine practices and procedures because Equifax.wagery satisfied with the way its system
works.!” (Dkt. 113-1 at 18). He further speculates about what Equifax thinks, knows, prefers, and
intends. (Id. at 9, 13, 15, 18). Malverty responds that Hendricks is a leading expert on consumer
reporting agencies and has reviewed numerous depositions and internal records, whick qualifie
him to testify on these matters. (Dkt. 120 &)5But this is not sufficient testablish thahis
opinion is based on a reliable methodolo@ge e.g, Anderson 2018 WL 1542322, at *5
(“Because the Court finds Hendritkopinions unreliable on these topics, the Court grants
Defendants motion as it relates to testimony regarding Defend&miowledge, intentions, or state
of mind.”); see alsd/alenzuela 2015 WL 6811585, at *3. Nor would the testim@sgisthe jury,
which is capable of evaluating state of mind on its 08e® e.g, Siring v. Oregon State Bd. of
Higher Educ. ex rel. E. Oregon Uni®27 F. Supp. 2d 1069, 1077 (D. Or. 2013) (ctilhg cases).
This part of the motion ighereforedue to be granted.

3. Legal Opinions

Equifax challenges Hendrickstatements that may constitute a legal conclusion, such as
“Equifax’s procedures were not adequate for assuring accurdait. 1131 at 3). Malverty
responds that the purported testimony falls short of a legal opinion addressing are ustsnat
for the jury. (Dkt. 120 at 11).

An expert witness cannoirerely tell the jury what result to redabr testify to the'legal
implications of conduct; the court must be the jargnly source of law.Montgomery v. Aetnha

Cas. & Sur. Cq 898 F.2d 1537, 1541 (11th Cir. 1990) (citations omitted). Andxpertis not



permitted tooffer legal conclusiondd.

Malverty must show that Equifax failed to follow reasonable procedures to ensure the
maximum possible accuracy of Renrigkonsumer report, and that it failed to respond or conduct
a reasonable reinvestigation of the disputed iteSes. Lazarre v. JPMorgan Chase Bank, N.A.
780 F. Supp. 2d 1320, 1328 (S.D. Fla. 2011). Hendricks is allowed to testify about what additional
measures Equifax could have taken to ensure the accuracy of Rereuokumer report, both
prior to and following the disputes. This could include whetherif&xji$ “procedures match
industry standards if he dissects the basis for his knowledge of industry standardss éxqlai
he applied his experience to the facts and how such application yields his dpiitiams v.

First Advantage LNS Screening Sais., No. 1:13cv222, 2015 WL 9690018, at *4 (N.D. Fla.
Mar. 31, 2015)see also Anderso018 WL 1542322, at *6

Hemay not, however, testify about whether Equigaexisting procedures or conduct were
unreasonable, reckless, inadequate, or offer any other legal concieségag, Anderson 2018
WL 1542322, at *6 ‘(Hendricks must avoid expressing ultimate legal conclusions regarding the
reasonableness of Defendlan procedures for ensuring maximum possible accuracy and
conducting reinvestigations of credit report dispt)e&abriskie v. Fed. NatMortg. Assn, No.
CV-13-02260PHX-SRB, 2016 WL 3653512, at *2 (D. Ariz. Apr. 22, 2016) (excluding
Hendricks’ testimay about whether procedures atanreasonable”under the FCRA);
McDonough v. JPMorgan Chag&ank,N.A, No. 4:15cv-617, 2016 WL 4944099, at *3 (E.D.
Mo. Sept. 16, 2016) (excluding any opinions as to whether deféadawctions“were
unreasonable, unreliable, inadequate, negligent, willful, or in any other manner viofathe

FCRA"). Accordingly, this part of the motion is due to be granted in part and denied in part.



4. Prior Litigation

Equifax challenges Hendrickgproposed testimony of prior cases as irrelevant and
prejudicial under Rule 403 of the Federal Rules of Evidence. (Dkt. 1131@}. 9his prior
litigation includes cases of identity theft and mixgafiles. (Dkt. 1131 at 1722). In response,
Malverty pants toBarnett v. JP Morgan Chase Bami¥o. 1:12cv-1745VEH, 2014 WL 197685,
at *4 (N.D. Ala. Jan. 16, 2014), which allowed similar testimony. Alternatively, Malvegtyear
that because there is a dispute over the relevance of the prior cases rapsiaigpto defer ruling
until the record is more fully developed at tridke, e.gMa v. Equifax Info. Servs., LL.288 F.
Supp. 3d 1360, 1368 (N.D. Ga. 2017)

The reasoningf cases likeAnderson2018 WL 1542322, at *7, antalenzuela2015 WL
681185, at *3,is persuasiveTestimony about prior cases is not relevant, and is likely to confuse
the jury. Even ifarguablyrelevant Hendricks’ proposetestimonyabout those otherases does
not require any specialized knowledge, skill, or experiencehamelfore would not be particularly
helpful to the jury Accordingly, Hendrickswill notbe permitted to testifyaboutprior casesand
this part of the motion is due to be granted.

5. Consent Decrees and “Operation Busy Signal”

Equifax similary challenges Hendrickgestimony about the agreements it entered into
with state attorneys general in 1992 and the Federal Trade Commission (FTC) irS£e®ig(

Dkt. 1131 at 4, 18, 2226). Equifax argues that the agreements are irrelevant andipi&jSee,

e.g, Price v. Trans Union, LLE839 F. Supp. 2d 785, 812 (E.D. Pa. 2012) (finding probative value
of a similar 1992 consent decremibstantially outweighed by the likelihood of jury confusjon
Operation Busy Signal, for example, was an ki¥@stigation regarding the availability of agents

to accept telephone calls from consumers which, Equifax contémaksnothing to do with the



facts of this case(Dkt. 113 at 12).

As reasoned imPAnderson,the proposed testimon$does not require any specialized
knowledge, skill, or experience, atilus his expert testimony on these issues would not be
particularly helpful to the trier of fat2018 WL 1542322, at *&ee also Valenzuel2015 WL
6811585 at *3'(It appears that Haelricks merely is recounting the facts of prior cases in which he
offered expert witness testimony. No specialized knowledge, skill, or expergeneeessary to
understand the existence and subjects of these prior cases, consent decreesinatchtaam
actions?). Hendricks, thereforayill notbepermitted to testify on the consent decrees or Operation
Busy Signal, and this part of the motion is due to be granted.

[1l. Phillip Baumann

To obtain a home loan, Rennick attempted to refinaneed propety Mrs. Rennick
inherited from her cousin, John Selvaggitthough titleremainedn Selvaggi¢s name. The will
was not seHproving because it failed to include language that the witnesses took their tegh in
presence odach otherMalverty’s expert, Baumann, is a Florida wills, estates, and trusts attorney
who will testify about the procedure the Rennicks would have folldwethtain insurable titleo
the property. (Dkt. 118). Baumann also addresses the process for probating a will thate#fnot s
proving. (Id. at 3; Dkt. 114-1 at 31, &0).

Equifax takes issue with his conclusions that the Rennicks could transféquittely and
easily; and the processcan be accomplished within a weekDkt. 1148 at 34). Equifax

contends that this opinion is basablely on his experience with probating other wills for other

2 Similar to testimony of prior cases, this order does not rule on the admissibdity sfich evidence, only
Hendricks ability as an expert to testifypaut the consent decrees and Operation Busy Signal. Courts have found, for
example, that the information provides context and is relevant to the questidifubfiess.See, e.gDrew v. Equifax
Info. Servs., LLCNo. C 0700726 Sl, 2010 WL 5022466, & {N.D. Cal. Dec. 3, 2010).



people”and that he did not conduct any investigation regarding what would be required to probate
[this] will specifically, or if there were any peculiarities in Hemda County at the time that could
have delayed the proces¢Dkt. 114 at 4see alsdkt. 1141 at 1213). Examples of this might
include the unavailability of testifying withnesses or a jusgkness. (Dkt. 114 at-8). In other
words, Equifax argues Bananns opinion is speculative or unreliable. | disagree. Equifax’s
objections go to the weight of Baumann’s opinions, not their admissibility.

Malverty points outthat Baumann has 40 years of experience in probating wills, including
in circumstances sinal to those presented here. (Dkt. 138 at 7). Indeed, he has confronted
situations“where the record title did not reflect the devisemame, and each time he has
probated.” [d. at 9; Dkt. 1148 at 3). Equifax does not argue that Baumamscharacterizes the
law. And unlike Plaintiff’'s other expert, Flatow, Baumann is licenseatdoticein Florida.

ConsideringBaumanhs backgroundeducation and experiendeg will be permittedto
testify about the content in his expert report, including the length of time the probate process
generally takes and the additional steps for probating a will that is ngireeihg. This could
assistthe juryin understandinghe probate process and how it may or may not relate to actual
damages. Any chalige to the speculative nature ¢iis testimony can be raised on cross
examinationSee Quiet Tech. D8, Inc. v. HurelDubois UK Ltd, 326 F.3d 1333, 1345 (11th Cir.
2003) (quotingdaubert 509 U.S. at 596) (“Vigorous cross-examination, presentation arfacgn
evidence, and careful instruction on the burden of proof are the traditional and appropnste mea
of attacking shaky but admissible evidence.”). This motigdhaseforedue to be denied.

V. Stephen Flatow

Flatow is a New Jersdicensed attorney and owner of a title insurance agency. (Dkt. 115

4 at 4). He would testify about whether and how the Rennicks could have obtained a loan secured



by the same property. (Id. ai3}. In his words, when title is mdecederis name; lenders ofta
ask that the record title be established by the recording of a deed from the decestatd to the
beneficiary (Id. at 3). He further stated thgterfect[ing] record title“typically takes between
two and four weeks,is “usually [done] on the dagf settlement,and “would not have been a
title impediment to making the lodn(ld.). In his 40 years as a title offickand having examined
many thousands of title abstractsg has'seen this situation before(ld.).

Equifax argues that Flatow opnions are not reliable because ‘Heas no experience
issuing title insurance in Florida, appearing in Florida probate court, or probalimgwilorida
court, selfproving or not. (Dkt. 115 at 1see alsdkt. 1155 at 911). Malvertyresponds that
Flatow based his opinion on his experience and national standards in the industry. (Bkat115
35). She further observes that Equitexpert, Martin Awerbach, was unaware of a situation
where title in the decedéstname at the time ajplying for a mortgage prevented completion of
a loan. (Dkt. 122-16 at 3).

Because of his lack of experience as it relates to Florida, Flaibwot be permittedo
testify about the process for probating a will in Florida, including the amount of time it va&eld t
See Davis on Behalf of J.D.D. v. Carrc829 F.R.D. 435, 440 (M.D. Fla. 2018) (excluding
testimony of doctor, not licensed in Florida, about obligations under Florida statutes and
administrative code provisions). Heill, however, be permittedto testify, based on his
experiences, about national standards in approving loans and that failure to trd@gigotito
settlement or a probate procesatttakes two to four weeks would not necessarily preclude the

loan. Accordingly, the motion is due to be granted in part and denied in part.



CONCLUSION
The motion to exclude Dr. SarkisD&ENIED as moot. (Dkt. 111). The motions to exclude
Hendricks and ltow areGRANTED in part andDENIED in part. (Dkt. 113, 115). The motion
to exclude Baumann BENIED. (Dkt. 114).

DONE AND ORDERED this 28th day of October, 2019.

/s/ 9ames O, Whittemore

JAMESD. WHITTEMORE
United States District Judge
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