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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

LEANDRIS DREW,
Plaintiff
V. Case No. 8:16\+1886-TAEP
NANCY A. BERRYHILL,
Deputy Commissioner of Operations
performing the duties and functions
not reserved to the Commissioner of

Social Security

Defendant.
/

ORDER
Plaintiff seeks judicial review of the denial bfs claim for Supplemental Security
Income (“SSI”) As the Administrative Law Judge’s (“ALJ”) decision was based on substantia
evidence and employgatoper legal standards, the Comssioner’s decision is affirmed

l.
A. Procedural Background

Plaintiff filed an application for SSI (TR02-1Q. The Commissioner deni&daintiff's
claims both initially and upon reconsideration (T2022, 12832). Plaintiff then requested
an administrative hearing (Tx33-35. PerPlaintiff 's request, the ALJ held a hearing at which
Plaintiff appeared and testified (T40-68. Following the hearing, the ALJ issued an
unfavorable decision findinBlaintiff not disabled and accordingly deniBthintiff 's claims
for benefits (Tr17-36. SubsequenthyRlaintiff requested review from the Appeals Council,

which the Appeals Council denied (Ti=6, 19091). Plaintiff then timely filed a complaint

with thisCourt (Doc.1). The case is now ripe for review under 42 U.S.C. 88 405(g), 1383(c)(3).
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B. Factual Background and the ALJ’s Decision

Plaintiff, who was born in966 claimed disability beginninganuary 1, 201@rr. 202).
Plaintiff obtained a higlschooleducation (Tr232). Plaintiff 's past relevant work experience
included work as a prep cook, grill cook, and dishwasher/kitchen h@pe82). Plaintiff
alleged disability due to trauma on the left sidhiebody and pins imisright finger(Tr. 231).

In rendering the administrative decision, the ALJ concluded Pfeintiff had not
engaged in substantial gainful activity siddarch 7, 2014theapplicationdate (Tr.22). After
conducting a hearing and reviewing the evidence of record, the ALJ detertmaddaintiff
had the following severe impairmenttatuspost left extremity fibular fracture, depression,
and substance abuse (reported in remisgiinR2). Notwithstanding the noted impairments,
the ALJ determinedPlaintiff did not have an impairment or combination of impairments that
met or medically equaled one of the listed impairments in 20 C.F.R. Part 404, Subpart |P,
Appendix 1 (Tr.22). The ALJ then concluded thBlaintiff retained a residual functional
capacity (“RFC”) toperform light work, with the following limitationsPlaintiff could
occasionally lift20 pounds and 10 pounds frequently; could stand and/or walk for 6 hours per
8-hour workday; could sit for 6 hours perh8ur workday with normal breaks; could
occasionally perform all postural limitations, including climbing of laddespes, scaffolds,

ramps, and stairs; could occasionally balance, stoop, crouch, kneel, and crawl; wasounabl

D

use hideft arm; could only perform work considered unskilled with a SVP of 1 or 2; mésdi
to work that is simple, routine, and repetitive; and was limited to occasional interatio
the public(Tr. 25). In formulatingPlaintiff's RFC, the ALJ consided Plaintiff’'s subjective
complaints and determined that, although the evidence established the presencdywfiginder

impairments that reasonably could be expected to produce the symptoms &lleopidf 's




statements as to the intensity, persistence, and limiting effdutssymptoms were nantirely
consistent with the medical evidence and other evidgic@6).

ConsideringPlaintiff's noted impairments and the assessment of a vocational expel
(“VE”), however, the ALJ determineBlaintiff could not performhis past relevant work (Tr.
29). GivenPlaintiff's background and RFC, the VE testified tR&intiff could perform other
jobs existing in significant numbers in the national economy, such as a produceoinspaitt
roomclerk, and equipment tendélr. 30). Accordingly, based oRlaintiff 's age, education,
work experience, RFC, and the testimony of the VE, the ALJ f®lmidtiff not disabled (Tr.

31).
I.

To be entitled to benefits, daimant must be disabled, meaning the claimant must be
unable to engage in any substantial gainful activity by reason of any ithedei@rminable

physical or mental impairment which can be expected to result in death or whicisteasor

can be expeetl to last for a continuous period of not less than twelve months. 42 U.S.C.

§1382c(a)(3)(A). A “physical or mental impairment” is an impairment thsdlte from

anatomical, physiological, or psychological abnormalities, which are derablestby

medicdly acceptable clinical and laboratory diagnostic techniques. 42 U.S.C. §

1382c(a)(3)(D).

The Social Security Administration, in order to regularize the adjudicatveegs,
promulgated the detailed regulations currently in effect. These regulatitaidists a
“sequential evaluation process” to determine whether a claimant is disabled.F.R0 &€
416.920. If anindividual is found disabled at any point in the sequential review, further inquir
is unnecessary. 20 C.F.R. 8 416.920(a). Under thisepsp the ALJ must determine, in

sequence, the following: whether the claimant is currently engaged in sulbgaimtfal
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activity; whether the claimant has a severe impairnmant,one that significantly limits the
ability to perform workrelated funtions; whether the severe impairment meets or equals the
medical criteria of 20 C.F.R. Part 404, Subpart P, Appendix 1; and whether the claamant ¢
perform his or her past relevant work. If the claimant cannot perform the tgsk®deof his

or her pror work, step five of the evaluation requires the ALJ to decide if the claimamtoca

other work in the national economy in view of his or her age, education, and work experienc

20 C.F.R. 8416.920(a). A claimant is entitled to benefits only if urialgerform other work.
Bowen v. Yucker#82 U.S. 137, 140-42 (1987); 20 C.F.R. § 416.920(q).

A determination by the Commissioner that a claimant is not disabled must be upheld
it is supported by substantial evidence and comports with applicable legal dtarffee4?2
U.S.C. 88 405(qg), 1383(c)(3). Substantial evidence is “such relevant evidence amahleas
mind might accept as adequate to support a conclusRichardson v. Perale€02 U.S. 389,
401 (1971) (quotingonsol. Edison Co. v. NLRB05 U.S. 197, 229 (1938) (internal quotation
marks omitted))Miles v. Chater84 F.3d 1397, 1400 (11th Cir. 1996). While the court reviews
the Commissioner’s decision with deference to the factual findings, no sucbrbefés given
to the legal conckions. Keeton v. Dep’t of Health & Human Serv2l F.3d 1064, 1066 (11th
Cir. 1994) (citingCornelius v. Sullivan936 F.2d 1143, 1145 (11th Cir. 1991)).

In reviewing the Commissioner’s decision, the court may netaigh the evidence or
substitutetis own judgment for that of the ALJ even if it finds that the evidence preponderate
against the ALJ’s decisionBloodsworth v. Heckler703 F.2d 1233, 1239 (11th Cir. 1983).
The Commissioner’s failure to apply the correct law, or to give the reviewing sfidient
reasoning for determining that he or she has conducted the proper legalsanadysiates
reversal.Keeton 21 F.3d at 1066. The scope of review is thus limited to determining whethe

the findings of the Commissioner are supported bytanbal evidence and whether the correct
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legal standards were applied. 42 U.S.C. § 4054lson v. Barnhart284 F.3d 1219, 1221
(11th Cir. 2002)ger curiam).

Plaintiff alleges that the ALJ erred by (1) improperly evaluaRtgntiff 's subjective
complaints; (2)posingan incomplete hypothetical to the VE; and (3) finding that there are a
significant number of jobs available in the national economy foPtamtiff to perform.For
the reasons that follow, the Alappliedthe correct legal standards and the ALJ’s decison
suwpported by substantial evidence.

A. Subjective Complaints

Plaintiff first argues that the ALJ erred by failing to properly consider his sulgect
complaints regarding the reduced ability to use his right hand. The Eleventht Gasui
articulated a standard for assessing allegations of pain and other subjectivamsmpls the
Court of Appeals explained itandry v. Hecklerthe pain standard “require[s] evidence of an
underlying medical condition and (1) objective medical evidence that confirnsgtkaty of
the alleged pain [or symptoms] arising from that condition or (2) that the objectetelyrdned
medical condition is of such a severity that it can be reasonably expected tsgite the
alleged pain [or symptoms].” 782 F.2d 1551, 1553 (11th Cir. 1986) (per cugaepolt v.
Sullivan, 921 F.2d 1221, 1223 (11th Cir. 1991) (per curiam) (holding that the pain standard al
applies to complaints of subjective conditions other than paeg; also20 C.F.R. 88
404.1529(a), 416.929(a) (“[T]here must be medical signs and laboratory findings which sho
that you have a medical impairment(s) which could reasonably be expected to phedusiea
or other symptoms alleged and which, when considered with all of the other evidence . . . wol

lead to a conclusion that you are disabled.”).
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If the ALJ discountsPlaintiff 's testimony concerning subjective complaints after
finding a medically determinable impairment that could reasonably betegegroduce the
claimant’s pain or other symptoms, he must “articulate explicit and adequates’das doing
so. Dyer v. Barnhart395 F.3d 1206, 1210 (11th Cir. 2005) (per curiam) (qudtimgtelain
v. Chater 67 F.3d 1553, 15662 (11th Cir. 1995) (per curiam3). The reasons given for
discrediting pain testimony must be based on substantddrese. Marbury v. Sullivan 957
F.2d 837, 839 (11th Cir. 1992) (per curiadgle v. Bowen831 F.2d 1007, 1012 (11th Cir.
1987). In evaluating credibility, the ALJ must consider objective medicdépee and other
evidence such as@daimant’s daily activities, the location, duration, frequency, and intensity
of a claimant’s pain or other symptoms, and precipitating and aggravattogsfa20 C.F.R.

88 404.1529(c), 416.929(&.reviewing court will not disturb a clearly articulatecedibility
finding regarding a claimant’s subjective complaints supported by substantiahesiin the
record. Foote v. Chater67 F.3d 1553, 1562 (11th Cir. 199pr( curiam)(citation omitted).

Here, the ALJ correctly determined tHakaintiff's subjective complaints about the
severity of the pain in his right hand were not substantiated by objective meditsada(Tr.

29). Plaintiff's complaints about the pain in his right hand varied greatly, and there is n
objective medical evidence tomuort Plaintiff 's statements at the hearing regarding limited
use of his right han{lTr. 27).Plaintiff 's alleged righthand limitations stem from an incident
in Januaryof 2014 wherPlaintiff fractured his right middle finger after slamming a car door
on it(Tr. 695). On January 21, 20 laintiff was examined by an advanced nurse practitioner,
Nehelia C. Clarkeat Tampa Family Healt(iTr. 697). During the examination, Ms. Clarke

noted tenderness of the middle finger and that movement of the digied pain(Tr. 697)

35 This is the second step in a tst@p process in considering a claimant’'s sympt&@as20
C.F.R. 88 404.1529(c), 416.929(c) (evaluating the intensity and persistence of symptoms
light of all evidence to determine the capacity to work).
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Ms. Clarke ordered an-ray for Plaintiff that indicated a “fracture of base of rigtand
metacarpal bone” (Tr. 689, 694). Consequently, Ms. Clarke refelagttiff to a handurgeon

(Tr. 692).In late March, Plaintiff had surgeryperformedon his right hand to repair the
metacarpal fracture (Tr. 688). On April 2, 2014, Dr. Charles Lebowitz peefda consultative
physical examination and notétat Plaintiff had a pin in the first finger of his right hanada

a bony mass in the énar eminence of the right hafitr. 59295). However, Dr. Lebowitz
found thatPlaintiff 's grip strength in the right hand was normal, digital dexterity in the right
hand was not impaired, and tests for carpal tunnel syndrome were negative (Tr. 594).

After this initial consultative appointment, many medical practitioners noted similar
findings regarding the functioning &faintiff s right hand. For instance, in July of 2013,
Brian Pulling noted limitations witlPlaintiff s left arm but noted[f]ight hand and arm no
limitations’ (Tr. 80). Then, Dr. Anne-Marie Bercik confirmed Dr. Pulling’s findings when she
performed a consultative examinationR#intiff in Juneof 2014, suggestinBlaintiff 's hand
surgery was successfial treating the underlying paifir. 104).Finally, Dr. Bercik noted that
Plaintiff had 3/5 grip strength in his left hand, but normal grip strength in his right hand an
thattests for carpal tunnel were negat(fe. 102).

Notably, Plaintiff failed to mention any pain in his right hand during multiple pain
guestionnaires and medical examinations (Tr. 255, 299, 313). In a Florida Health Supplemer
Pain Questionnaire completed at the end of Maf@014,Plaintiff was asked to describe his
pain symptoms and wrote “pain effects entire left arm”, with no mention of pairdimitation
of his right arm(Tr. 255). In April of 2014 Dr. Lebowitz listedPlaintiff 's chief medical
complaints as “disability in his left arm” and “auditory hallu¢ioas” and noted no complaints
aboutPlaintiff s right handTr. 592).Dr. Lebowitz’s physical examination findings of Plaintiff

are consistent with Dr. Pulling and Dr. Bercik’s findings (Tr. 594). Dr. Lebomoted that
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Plaintiff 's grip strength was mmal in the right hand and 3/5 in the left hand, digital dexterity
was not impaired in right hand and is 3/5 in the left hand, and that tests for carpal tunn
syndrome were all negative (Tr. 594). Dr. Lebowitz also noted that reflengen both upper
and lower limbs were within normal limits and that all neurologic functioning was within
normal limits(Tr. 594).Further Plaintiff sought treatment from Naphcare Medical Department
in July, 2015 and listed himedicalcomplaintas “much pain on my left wrist and lower part of
my back” (Tr. 619). Plaintiff’'s absence of complaints is consistent with the péneyr of the
record and the medical evidence regarding the success of the surgery on hisdgdhiriaer,
Tampa Family Health Centers examiridintiff 's right handn Decembenf 2015 and noted
the bony mass in the fingemtsaidit was not tender and that no pain was elicited by motion
(Tr. 666).

Significantly, during Plaintiff’'s administrative hearingfe ALJ askedPlaintiff if he
had any problems with his right arm aRthintiff answered [h]one, just, like, a tingling
sensation. That’s it.” (Tr. 48)As such, he ALJ properly considereBlaintiff 's subjecive
complaints regardingis reducedbility to use his right hand, and reasonably concluded that
Plaintiff 's complaint of a righthand limitation was not entirely consistent with medical
evidencan the recordTr. 26-:27). In explaining his decision tasdredit Plaintiff's subjective
testimony, the ALhotedthePlaintiff 's allegations were not fully reliable because they are not
consistent with the medical evidentle gaps in treatment suggBsaintiff 's condition may
not be as debilitating as al@ed, and the record does not contain any medical opinions
indicating Plaintiff is disabled or has physical limitations beyond what was determined in the
RFC (Tr. 26:27). Thus, the ALJ properly evaluated and rejected Plaintiff's subjective

complaints.
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B. VE

Next, Plaintiff contends that the ALJ erred by posingramompletehypothetical to the
VE. At step five, the Commissioner must consider the assessment of the RFC cbwilfine
the claimant’s age, education, and work experiemdetermine whether the claimant can make
an adjustment to other workRhillips v. Barnhart 357 F.3d 1232, 1239 (11th Cir. 2004); 20
C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4)(v). If the claimant can make an adjustment to otk
work, a finding of not disabled is warrante@hillips, 357 F.3d at 1239. Conversely, if the
claimant cannot makenaadjustment to other work, a finding of disabled is warranteéd At
this step, the burden temporarily shifts to the Commissioner to show other jobsnexist
significant numbers in the national economy which, given the claimant’s impairntieats
claimant can performJones v. Apfell90 F.3d 1224, 1228 (11th Cir. 1999) (citation omitted);
see Foote v. Chate67 F.3d 1553, 1559 (11th Cir. 1995). “The ALJ must articulate specific
jobs that the claimant is able to perform, and this finding must be sagpwoy substantial
evidence, not mere intuition or conjectur&¥ilson 284 F.3d at 1227 (citation omitted).

There are two avenues by which an ALJ may determine a claimant’s ability$b tad
other work in the national economy; namely, by applyheMedical Vocational Guidelines
(“Grids”) and by the use of a VERhillips, 357 F.3d at 12380. Typically, where the claimant
cannot perform a full range of work at a given level of exertion or where theaciairas non-
exertional impairments that significantly limit basic work skills, the preferred mietifio
demonstrating the claimant can perform other jobs is through the testimony of doW&s
190 F.3d at 1229. For a VE’s testimony to constitute substantial evidence, however, the A
must pose aypothetical question which comprises all of the claimant’s impairments. Wilson
284 F.3d at 1227dones v. Apfell90 F.3d 1224, 1229 (11th Cir. 1999) (citation omittefd)r{"

order for a VE’s testimony to constitute substantial evidence, the ALJposesta hypothetical
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guestion which comprises all of the claimant’s impairmentufther,"SSR 004p imposes a
duty on ALJs to identify and resolve apparent conflicts between DOT data andtviiotey,
and this duty is not fulfilled simply by taking theE\at his word that his testimony comports
with the DOT when the record reveals an apparent conflict between the ViEwtgsand the
DOT”. Washington v. Comm'r of Soc. $S&06 F.3d 1353, 1362 (11th Cir. 2018). If the ALJ
fails to fulfill this duty, thedecision is not supported by substantial evidelte.

Plaintiff contendghatthe ALJ posed an improper hypothetical to the VE and that the
ALJ erred in relying on the VE’s testimony because the hypothetical did nadéallimitation
with respect to Plaintiff's right upper extremitjowever,an ALJ is not required to include
findings in the hypothetical that the ALJ found to be unsuppo@edvford v. Comm’r of Soc.
Sec, 363 F.3d 1155, 1161 (11th Cir. 2004). The hypothetical posed to the VE must include :
of thePlaintiff 's impairmentsnot each and every symptom of the claimamgram v. Comm'r
of Soc. Sec. Admim96 F.3d 1253, 1270 (11th Cir. 200dpnes 190 F.3d afl229. Because
Plaintiff's medicallydeterminable severe impairments were limited to depression, substang
abuse, and statymost left extremity fibular fracture, and did not includeobjectivelyverified
right arm impairment, the hypothetical the ALJ posed to the VE was appropmag2)See,
e.g, Rhim v. AstrueNo. 3:07 cv-122-JMCR, 2008 WL 818541, at *7 (M.D. Fla. Mar. 25,
2008) (finding that because plaintiff failed to present sufficient evidence thimidtg@roblems
affected her ability to work, “the ALJ did not err when he failed to restrict hetyatoilstand
or walk when he posed hypothetical questions to the \Hiither, agpreviouslystated, the
RFC is supported by substantial evidence and the ALJ included all the limitationstedyyor
the RFC inthe hypotletical to the VEThus, because the ALJ posed a hypothetical to the VE
that comprised all of the Plaintiff's impairments, the VE’s testimony constitutes stilista

evidence.
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a. Other Jobs

Finally, Plaintiff contends thahe ALJ erred because there is an apparent inconsistency
between the number of equipment tender jobs available in the national economy fontifé Plai
to perform and the number that the VE testified to. Specifically, Plaintifiearthatthe VE
identified 50,000 equipment tender jobs, representing an alrestlyced number upon
considering Plaintiff's left arm impairmeriut that the number &ill unreliable ad is grossly
overinclusive. In other words, Plaintiff does not argue that there are no equipmenjdbade
available, but that there are significantly less available. Nevertheless, anadigroperly rely
on an “approximate percentage” of jobs that the VE testifid8ry@ant v. Comm'r of Soc. Sec.
451 F. App'x 838, 839 (11th Cir. 201Z%urther, the Eleventh Circuit has “never held a
minimum numerical count of jobs must be identified in order to constitute work thsiis'@x
significant number’ under the statute and regulations . . . however . . . the ‘appropuate foc
under the regulation is the national econom#tfia v. Comm'r, Soc. Sec. AdmBil6 F. App'x
931, 93435 (11th Cir. 2015) (quotingllen v. Bowen816 F.2d 600, 603 (11th Cir.1987)).
Thus, while the ALJ bears the burden to identify jobs in the national economy tlaattéfpl
can perform, the ALJ need not identifgertain numbebf jobs for its decision to be supported
by substantial evidencéd. (finding that3,200jobs in the national economy is a significant
number of jobs and that the ALJ’s decision was suppdyeslibstantial evidencégmphasis
added) Brooks v. Barnhart133 F. App’x 669, 6701 (11th Cir. 2005) (holding thaB40
polisher, document preparer, and bonder jobs” available in the national economy corstitute
significant numbers of jobs and thus, the ALJ’s decision is supported by substantiateyide
(emphasis added).

Even assumingrguendothat there was an inconsistency that the ALJ should have

identified and resolved, the Court finds the ALJ’s error harmless. Though the VE mey ha
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idertified a grossly overinclusive number of equipment tender jobs, Plaintiff ékpliosits
that he raises no objections to the other two jobs identified by the VE existangnificant
numbers in the national economy available for the Plaintiff to parfaamely,agricultural
sorter and mailroom clerk jobs. Thus, reversing and remanding this caseresuwltdn the
same determinatiera finding that the Plaintiff is not disableBanchez v. Comm’r of Soc.
Sec, 507 F. App’x 855, 856 (11th Cir. 201@)eclining to remand “for express findings when
doing so would be a ‘wasteful corrective exercise’ in light of the evidehord and when
no further findings could be made that would alter the ALJ’s decision”). Given thatLthe A
identifiedwork availabé in significant numbers in the national economy that the Plaintiff can
perform, the Court finds that there is substantial evidence to support the Aidirg fof not
disabled Accordingly, fa theforegoing reasonghe ALJappliedthe correct legal standatds
and the ALJ’s decisiors supported by substantial evidence.
V.
Accordingly, after consideratiiit is hereby
ORDERED:
1. The decision of the CommissioneABFIRMED.
2. The Clerk is directed to enter final judgment in favor ofGlenmissioneland
close the case.

DONE AND ORDEREDIn Tampa, Florida, on this 27th dayM#rch, 2019.

7 A/ /)
/’2/1" (e [ & /

ANTHONY E. PORCELLI
United Sfates Magistrate Judge
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cc: Counsel of Record
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