Northrup v. ITG Insurance Agency LLC et al Doc. 126

UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

JOHN NORTHRUP, individually and on
behalf of a class of similarly situated
individuals,
Plaintiff,
V. Case No: 8:1tv-1890-T-36JSS
Innovative Health Insurance Partners, LLC;
CyberX Group, LLC; David E. Lindsey; and

Independent Truckers Group, Inc.,

Defendants.
/

ORDER

This cause comes before the Court upon Defendants’ Motion for Summary Judgment (Doc.
94), Plaintiff's response in opposition (Doc. 9@nhd the parties’ Stipulation of Agreed Material
Facts (Doc96). Defendants argue they are entitled to summary judgment on Plaifgiéghone
Consumer Protection Actaims because the text messsg@ssue wrenot sent with an damatic
telephone dialing system as defined by s$tetute The Court, having considered the parties’
submissions and being fully advised in the premiaed with the benefit of the Eleventh Circuit’s
recentopinion on the issuayill grantDefendants’ Mdon for Summary Judgment.

|. STATEMENT OF FACTS!

Plaintiff, John Northrup (“Plaintiff’), on behalf of himself and all others sirtylaituated,

brings this action against Defendant Innovative Health Insurance Partn&s(“lnnovative

HealtH), DefendantCyberX Group, LLC (“CyberX”), Defendant David E. Lireys(“Lindsey”),

1 The Court has determined the facts, which are undisputed unless otherwise netednihs parties’ submissions,
including declarations and exhibits, as vaalthe parties’ Stipulation of Agreed Material Facts (“SF”) (Doc. 96).
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and Defendant Independent Truckers Group, Inc. (“Independent Truckers”) (eeligct
“Defendants”), for violations of the Telephone Consumer Protection Act (“TCRA&"WJ.S.C. 88
227¢t seqPlaintiff's claims stem from a text message sent to his cellular telephone mwhluodé
hereceived on June 30, 2017 at 2:40 p.m. eastern Doe. 38 at 82, SFat 1l 1,7. The text
message read as follows: “Hate the high price of Obama Care? Call for a free $256 oandrd
and free healthcare quote. TRUCKER plans start less than $59 a mon80626822."Id. at

7.

The text message was related to a healthcare girathintained by Independent Truckers.
Seeid. at § 4. Independent Truckers had outsourced the functions related to the product to
Innovative Healthld. Innovative Health, in turn, decided to market Independent Truckers and its
healthcare product via teriessageld. at § 5. To accomplish this, Innovative Health contracted
with CyberX to execute the campaign and send the text messageous phone numberisl.
Innovative Health drafted the content of the text message, and CyberX purahgseaddsheet
containing a list of customer lead data, including phone numfvers, a thirdparty company
called FleetSeekld. at 1 3, 6, 10-11.

On June 30, 2017, Christopher Pear¢titearson”) the cefounder and president of
CyberX uploaded the spreadsheet containing customer data to the CyberX contact management
software, 212CRMId. at T 10. Upon uploading the spreadsheet, Pearson reviewed the data for
errors.ld. at § 12. Pearson initiated the sending of text messages by pointing and clicking on the
“SEND” button in 212CRM.Id. at  13. The 212CRM system then communicated the
dialing/delivery instructions to a wdimsed software application, the Twilio Platform (“Twilio”),
which allows a user to direct Twilio to send text messages to specific phonersasipeovided

by the userld. at { 13, 14.



Over the next few hours, Twilio delivered the messages to the appropriate phone carriers
exactly as instructed by Pean’s commands in 212CRMd. at f 14.Twilio sent only the
requested message content, to the requested recipiabers, in the requested ordelr.at T 15.

Twilio completed the message delivery and generated a report setting ogstbeeging data and
responsedd. at 1 16.

The numbers to which the messages were sent by CyberX on June 30, 20%@lelhgre
from thepurchased listd. at  17.Twilio did not generate the phone numbers for any of the text
messages, and cannot generate phone numbers. Doc. 94, Exh. A, Declaration of Pearson (“Pear
Decl.”) at § 10. The 212CRM system did not generate the phone numbers for any of the text
messages, and cannot generate phone nunhers.

Il.  LEGAL STANDARD

Summary judgment is appropriate when the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, show there isuizegesue
as to any material fact and that the moving party is entitled to judgmentattes of law. Fed. R.

Civ. P. 56(c);Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). The moving party bears the
initial burden of stating the basis for its motion and identifying those portions of tbed rec
demonstrating the absence of genuine s@iianaterial factCelotex 477 U.S. at 323Hickson

Corp. v. N. Crossarm CA57 F.3d 1256, 12560 (11th Cir. 2004). That burden can be discharged

if the moving party can show the court that there is “an absence of evidence to support the
nonmoving pay’s case.’Celotex 477 U.S. at 325.

When the moving party has discharged its burden, the nonmoving party must then
designate specific facts showing that there is a genuine issue of material. f@c824. Issues of

fact are “genuinkonly if a reasonable jury, considering the evidence present, could find for the



nonmoving party, and a fact is “material” if it may affect the outcome of the suit goderning
law. Anderson v. Liberty Lobby, Inci77 U.S. 242, 2489 (1986). In determining whether a
genuine issue of material fact exists, the court must consider all the evidencelightheaost
favorable to the nonmoving part¢elotex 477 U.S. at 323. However, a party cannot defeat
summary judgment by relying upon conclusory allegati®es Hill v.Oil Dri Corp. of Ga, 198
Fed.Appx. 852, 858 (11th Cir. 2006).

1. DISCUSSION

The TCPAprotectsindividual consumers from receiving intrusive and unwarmtedne
calls. Mims v. Arrow Fin. Servs., LLG65 U.S. 368, 372 (2012Relevant here,he TCPA
prohibits’ any person from “mak(ing] any cdfother than a call made for emergency purposes or
made with the prior express consent of the called party) using any autonegilwted dialing
system . . . to any telephone number assigned to a . . . cellular telephone service ... .” 47 U.S.C. §
227(b)(1)(A)(iii) (footnotes added)The TCPA defines aautomatic telephone dialing system
(“ATDS") as “equipment which has the capaeifA) to store or produce telephone numbers to
be called, using a random or sequential number generator; and (B) to dial such nuochksr§.”
227(a)(1).

The statutory definition of an ATDS had raised more questi@sdhswers over the past
several yearsAs the D.C. Circuit has explained: The definition “naturally raises two questipns: (

when does a device have the ‘capacity’ to perform the two enumerated functions; amat(ii)

2 A party contacted in violation of the TCPA may recover, for each such violation, thergséhis or her actual
monetary losses or $500 in damages, and the Court, in its discreigriincrease the amount of the award to an
amount equal to not more than 3 times the amount available” if it finds that the defendzation of the TCPA
was willful or knowing. 47 U.S.C. 8§ 227(b)(3)#E).

3Under the TCPA, a text message i ¢4urphy v. DCI Biologicals Orlando, LLZ97 F.3d 1302, 1305 (11th Cir.
2015) (“The prohibition against auto dialed calls applies to text messdgasalell as voice calls.”).
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precisely are those functionsRCA Int'l v. Fed. Commc’ns Comm/r885 F.3d 687, 695 (D.C.
Cir. 2018).

Since the TCPA'’s enactment in 1991, the Federal Communications Commission (the
“FCC")—the agency charged with promulgating TCPA regulatiehas set forth a number of
rules and decisions attempting, in part, to resolve such quedtoas693, 701, 712 (citinbn re
Rules & Regulations Implementing the Tel. Consumer Prot. Act. of 1898CC Rcd. 14014
(2003);In re Rules & Regulations Implementing the Tel. Consumer Prot. Act. of 23%CC
Rcd. 559 (2008)in re Rules & Regulations Implementing the Tel. Consumer Prot. Act. of 1991
27 FCC Rcd. 1830 (20120 re Rules & Regulations Implementing the Tel. Consumer Prot. Act.
of 1991 30 FCC Rcd. 7961 (2015)).

The FCC's lastuling in 2015 sought, in part, to further explain what devices for making
calls qualified as an ATD3d. at 693. The 2015 FCfling addressed at least two things in this
respect. First, it “declined to define a device’s ‘capacity’ in a manoefined to its ‘presat

capacity” and instead construed the term “capacity” to include a device’s “potential
functionalities” such as those enabled with software modificatimhsat 69394. Second, it
addressed what functions a device should need to perform for it to be considered andA@DS.
694. It explained that the basic function of an ATDS is to “dial numbers without human
intervention.”ld. Yet, the FCC declined to confirm that an ATDS is not an ATDS unless it has the
ability to dial numbers without human interventidoh.

On March 16, 2018, the D.C. CircuitACA Int'l set aside the FCC’s 2015 ruling in part.
The ACA Int’l court held that the FCC'’s interpretation of “capacity” was unreasonably @xpan

because it would mean thaty smartphone could qualify as ATDS, given that smartphones have

the ability to “gain ATDS functionality by downloading an apial”at 700.



The ACA Int'l court also held that the FCC’s functionality explanation was inadequate
because it offered competing interpretations regarding “wehethdevice musitself have the
ability to generate random or sequential telephone numbers to be dialed,” or whether it was
“enough if the device can call from a database of telephone numbers generatbdrelS&lvat
701 (emphasis in original). The FCC’s 2015 order had impermissibly determined both (1) that
equipment is an ATDS only if it generates and dials random or sequential numbe2$ tuad (
equipment is an ATDS if it lacks the capacity to generate and dial random or ssquenbers.

Id. at 702-03 (“It might be permissible for the [FCC] to adopt either interpretation. BUt@@][
cannot, consistent with reasoned decisionmaking, espouse both competing intengretatie
same order.”). Similarly contradictory, tR&A Int’l court noted, was the FCC’s explanation that
the basic function of an ATDS was to dial without human intervention and its simultap&ad

to confirm that an ATDS is not an ATDS unless it has the ability to dial without human
intervention.ld. at 703 (“Those side-by-side propositions are difficult to square.”).

The ACA Int'l opinion led to a divide amonghe courtsconcerning the correct
interpretation of thestatutorydefinition of ATDS The Third Circuit was the firsippellatecourt
to offer additional analysis following tHe.C. Circuit’s opinion Dominguez v. Yahoo, In394
F.3d 116, 119 (3d Cir. 2018)rdckingthe discussion iACAInt’l, theThird Circuithelda device
gualifies as an ATDS when it has “the present capacityriction as an autodialer by generating
random or sequential telephone numbers and dialing those numlde.”121.In connection
with these proclamations, the Third Circuit affirmed lth&er court’'sgrant ofsummary judgment

in favor of defendant, finding plaintiff failed to present any “evidence that createsiagéispute



of fact as to whether [defendant’s system] had the present capacity to . . . gererdgm or
sequential telephone numberki?*

Thecircuit split wasborna few months lar whentheNinth Circuitissuedits opinion in
Marks v. Crunch San Diego, LL.©04 F.3d 1041, 1043 (9th Cir. 2018). Reviewing the statutory
definition of ATDS anew, thilarks Courtrejected the Third Circuit’s opinion iDominguezand
heldan“ATDS is not limited to devices with the capacitycall numbers produced by a ‘random
or sequential number generator,” but also includes devices with the capadilystordid numbers
automaically.” Id. at 1052. Accordingly, the Ninth Circuit clarified, an ATDS is “equipment
which has the capacity(1) to store numbers to be called or (2) to produce numbers to be called,
using a random or sequential number generator—and to dial such nuritbers.”

On January 27, 2020, the Eleventh Circuit resolvedcwsolidatedlistrict court appeals
involving unwanted calls that were purportedhade using ATDSsGlasser v. Hilton Grand
Vacations Co., LL{948 F.3d 1301 (11th Cir. 202@eterminng whereit stood among the split,
the Eleventh Circuit held device is not an ATDS if (1) it does not use randomly or sequentially
generated numbers or (2) it requires human interveridoat 1304-05.

On appeal defendants asked the Court to interpret an AERS device which “must (1)
store telephone numbers using a random or sequential number generator and dial them or (2)
produce such numbers using a random or sequential number generator and didditla¢&806.
Plaintiffs, on the other hand, asked the Court to interpret an ATDS as a device thdtl)mstee

telephone numbers and dial them or (2) produce such numbers using a random or sequential

4The Second Circuit issued an opinion a few days IKiag v. Time Warner Cable Ind94 F.3d 473, 477 (2d Cir.
2018). InKing, the Second Circuit stated it was persuaded by the reasonk@Arnt’| that an interpretation of
“capacity” to include a device’s potential functionalities after modificatiornéieds the statute too faid. Instead,

the Second Circuit “agree[d] with the D.C. Circuit that the term ‘capaisityést understood to refer to the functions
a device is currently able to performid. The Second Circuit did not reach various other “complicated questions,”
such as whether dialing plaintiff's number from a list affected the asaigsteadt remandedhe matter to the district
court for further proceeding#d. at 48182.



number generatand dial them.Id. The difference is thatnde plaintiffs’ reading “the statute
extends to phone calls that target a-gxesting list of prospects . . . even though they were not
randomly or sequentially identifiedld.

After reviewingthe statutory definition of ATDS in combination withnventimal rules
of grammar and punctuation, regulatory histdegislative historycontext, and Constitutional
avoidance principles, the Eleventh Circuit sided wd#fendants.ld. at 1306-11 Rejecting
plaintiffs’ interpretationand the Ninth Circuit’s reasoning Marks the Eleventh Circuit held the
clause “using a random or sequential number generator” modifiedttmtterms“store” and
“produce.”ld. at 1306 Faced with the issue of what it means to “store” telephone numbers using
a number generator, the Eleventh Circuit explaihetl “[sjomewhere between identification and
production, storage” necessarily occuds.at 1307. Faced next with the question of superfluity,
the Court found reason in the regulatory record, context, and contemporaneous understanding.

The Eleventh Circuit also looked to tlegjislative historyof the TCPA, findingat the time
of enactment in 1991the beall and enekll of the law” was to “eradicate machines that dialed
randomly or sequentially generated numbeitd.”at 1311 It also shared the D.C. Circuit’'s
concerns irACA Int'l about interpretingcapacity” to mean “potentidl Id. at 1309-10 The Court
stated

In the age of smartphones, it's hard to think of a phone that does not have the

capacity tcautomatically dial telephone numbers stored in a list, giving [the TCPA]

an “eyepopping” sweep. Suddenly an unsolicited call using voice activated

software (think Siri, Cortana, Alexa) or an automatic “I’'m driving” text message

could be a violation worth $500. Not everyone is a telemarketer, not even in

America. One would not expect to find this exponential expansion of coverage in a

law targeting autalialers and randomly generated numbeas expansion by the

way that would moot much of the Fair Debt @ation Act's application to

telephone debt collection efforts.

Constitutional avoidance principles also support our interpretation. Would the First
Amendment really allow Congress to punish every unsolicited call to a cell phone?



That is a G too far. Antlow could it be consistent with the First Amendment to

make exceptions for calls with a specific content, such as the exception for calls

about government debts?
Id. (internal citations omitted).

The Eleventh Circuit’s holding that a device qualifiea@fTDS only if it uses a random
or sequential number generatogsolved a large part of the consolidated appeals. One of the two
appeals, taken from the Middle District of Florida and involving plaintiff MieleGlasser (the
“Glasser cas®, was also affirmed for a second reason: the detheze “required human
intervention and thus was not an [ATDS] in the first plate.at 1312.

The device in the Glasser case, called “Intelligent Mobile Connect,” operatetbasfol

Each week, a Hilton marketirtgam creates a set of parameters about whom they

want sales agents to contact. The team programs the system with these ciiteria, an

the system selects customer records that fit the bill. The system then sends these
numbers to Hilton employees who review the telephone numbers in a computer
application. On their screens, the employees see a telephone number and button
labeled “make call.” Unless and until the employee presses this button, no call goes
out. Once the button is pressed, the system dials thberemd connects anyone

who answers with a sales agent.

Id. Such a system, which “require[d] a human’s involvement before it places any chbliggd
“far more from its human operators than just turning on the machine or initiating iteofst
Id.

TheEleventh Circuit’'s conclusiona Glasserdictate the result here. Neither 212CRM nor
Twilio qualify as an ATDS for the reasons that (1) neither had the capacrgnttmnty or
sequentidy generate numbeend (2) both require human intervention. The Court discusses both

considerations below.

A. Random or Sequential Number Generator

> Most recently,on February 19, 2020, the Seventh Circuit sided with the Third and Eleventh Circuits waleth it
that, to be an ATDS, a device must have the “capacity to generate random or sequebgasriGadelhak v. AT&T
Servs., Inc.__F.3d __, No. 19738, 2020 WL 808270, *8 (7th Cir. Feb. 19, 2020).
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Defendantcontendthey are entitled to summary judgment because neither 212CRM nor
Twilio qualify as aPATDS. Doc. 94 at pp. 13-15.&ther system is an ATD®efendants assert,
because neither Hahe capacity to generate random or sequential nuniRatiser than generate
phone numbers to be dialed, both 212CRM and Twilio utilized numbers provided from another
source.

Plaintiff, who filed hisresponsean this asebefore the Eleventh Circuit’s opinion in
Glasser cites toMarksin support of I8 position that a telephone dialing system that dral a
prepared list of phone numbers rather than numbers it generates may stillBe&nDwc. 97 at
p. 10. GiverthatGlasserrejectedViarks however, Plaintiff can no longer rely on this argument.

Plaintiff also argues that the Court should look to past FCC rulings, before 2015, to
interpret the statutory definition of ATDS. According to Plaint®CA Int'l only invalidated the
2015 FCC ruling, not previous FCC rulingiting a district court opinion issued befdeasser,
Plaintiff arguesthe FCC’s 2003, 2008, and 20dings support Plaintiff's position that a device
may be an ATDS regardless of whether numbeesrandomly or sequentially generated or come
from a prepared lisand that those rulings are binding on this Cdthits argument, too, is invalid
in light of Glasser Reviewing a similar argument on appeal ,@asserCourtconcludedhe D.C.
Circuit in ACA Int’l “wiped the slate clean.” 948 F.3d at 1310.

Defendants cite t@ecord evidence showing neither 212CRM nor Twilio can generate
random or sequential numbers. Rather than create numbers to be dialed, 212CRM anas@wili
prepared lists oiumbersprovided by a uselSF at 1 B, 17;Pearson Decht | 35, 7, 10.In
this case, CyberX'’s president, Pearson, provided 212CRM and Twilio with the purchased phone
numbers from FleetSeek containedie spreadsheet. SF at {1-15. 212CRM processl and

Twilio delivered messages to onlyoe phone numbers uploaded by Pearsbn.
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Evidence that neither 212CRM nor Twilio can generate random or sequential aisnber
provided in the parties’ Statement of Material Undisputed Facts. For the mip$tatiff does
not contest that neither 212CRM nor CyberX could generate random or sequential numbers. In a
seemingly last ditch effort, however, Plaintiff alleges “212CRM generated the phoneradanbe
the text messages dispatched . . . from a FleetSeek database.” Doc. 97 at p. 3tidkraatter
Plaintiff's allegation is just that-an allegation. Plaintiff provides no record citation for his position
that 212CRM had the ability to “generate” anything. In any event, though, Plaintiff'diasse
makesno sense: in the same breath, Plaintiff alleges both that 212CRM “generated” phone
numbers and that the phone numbers came from third party FleetSeek. But if the phone numbers
came from a third party and text messages were only sent to those phone pnasthersecord
evidence shows, 212CRM would not have generated phone numbers.

Defendants haviglentified undisputed record evidence showing that 212CRM and Twilio
cannot generate random or sequential numbers. Viewing the evidence in a lightvoradtidéato
Plaintiff, Plaintiff has not designated specific facteatinga genuine issue of materitdct.
Because neither 212CRM nor Twil@ave the capacity to generaamdom or sequential numbers,
as a matter of laweither is an ATDS. Therefore, Defendants are entitled to summary judgment.

B. Human Intervention

Defendants are also entitled to sumynardgment based othe secondconsideration
discussed islasser—human intervention.

Defendants argue the amount of human intervention exercised by CyberX in sending the
text messages through 212CRM and Twilio makes the two devices fall outside thiodedini
ATDS. Doc. 94 at p. 8. Defendants direct the Court to record evidence describing the steps

CyberX’s president, Pearson, took to have the messages sent through 212CRM and Twilio.
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First, Pearson navigated to the Cybapplication, 212CRM, and logged in. Doc. 94, Exh.
A-3, Deposition of Pearson (“Pearson Depaat) 96:1296:21. Next, Pearson uploaded the
spreadsheet containing purchased customer data (including phone numbers) to 2IR2GRM.
22:522:6, 23:123:9; Peason Decl. at § 3Next, Pearson reviewed the uploaded spreadsheet,
checking for errors and manually aligning the data columns. Pearson Depo-22244:224:20
24:23; Pearson Decl. at { 4. After managing the data in 212CRM, Pearson then typed the content
of the message to be sent. Pearson Depo. at-26:28, 32:2533:5; Pearson Decl. at 1 5. Pearson
then set a sending interval, communicating to 212CRM how many messages to send in a certain
period of time. Pearson Decl. at { 6. Lastly, Pearson pointed and clicked on a “send” button to
begin the process of immediately communicating instructions to Twilio to send the chosen
message to the uploaded phone numbers. Pearson Depo. at 62:19-62:24; Pearson Decl. at 1 6-7.
Plaintiff does not dispute that Pearson took these actions to initiate the sending of text
messages. Rather, Plaintiff focuses on the fact that (1) Pearson’s actrerall taken before the
devices dialed and (2) Pearson typed only one message to be sent to thousands of phone numbers,
rather tlan creating separate messages for each phone number. Doc. 97-d@t ppesée facts,
Plaintiff contends, show the amount of human intervention required was not so extaesiak. af
Plaintiff's emphasis on the fact that instances of human interventicunrred before the
devices dialed is not persuasiye.Glasser too, all instances of human intervention occurred
before dialing. 948 F.3d at 1312. That a device, instead of a human, doeditigeitselfis not
determinative; the questionh®w muchactiona human must take toitiate the device’s features
Concerning his second argumentaintiff contends a device is not an ATDS only if a
separate act of human intervention is required for each individual call. Doc. 97 at p. 7. Thus,

Plaintiff argues, Pearsois acions of typing a single message and hitting “send” once to initiate
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the dialing and sending of messages to thousands of numbers does not disqualify therdevices f
being ATDSs.

This argument is undercut blasser as well. In Glasser the Eleventh Circuit
acknowledgedhat not all forms of human intervention would negate the prospect of a device
qualifying as an ATDSSee948 F.3d at 1312. But, like iGlasser the devices at issue here
“demand] far more from its human operators than just ‘turning on the machine or initiating its
functions.” Id. (distinguishingMarks 904 F.3d at 1052-53).

Plaintiff's argument is furthediminishedby at least onelistrict court opinionwhich
discussed a devicgmilar to DefendantsHerrick v. GoDaddy.com LLC312 F. Supp. 3d 792,

793 (D. Ariz. 2018) In Herrick, defendant contracted with a wbhsed software application
company called 3Seventy, Inc. (“3Seventy”) to send a marketing text message to nearly 100,000
of defendant’s custometsl. To send the messagetefendant loggeanto the 3Seventy platform,
provided 3Seventy with a list of customer phone numbers, selected which numbers to send a text
message to, typed in the desired cont@md, selected a time and date for the messtgke sent.

Id. On the specified date and time, 3Seventy gdentnessageld. at 793-94.

The District of Arizona held thahe 3Seventy deviceras not an ATDS because (1) it
dialed from a prepared list and did not have the capacity to generate random diaeguabers
and (2) it did not have the capacity to dial without human interveritioat 800° With respect to
the second holding, the Court found the amount of human intervention to use 3Seventy

transmitting numbers, logging in, creating a message, and scheduling a time and date-to send

6 Herrick, decided afteACA Int’| but beforeMarks is at odds wittMarks In its previous Order denying Defendants’
motion for summary judgment as premature, this Court noted it was unclear vHettiek was still good law in the
Ninth Circuitin light of Marks But whethemHerrick is still good law in the Ninth Circuit issnlonger of concern to
this Court given the Eleventh Circuit’s recent decided split from the Nlirthuit on the issue of what constitutes an
ATDS. The Herrick Court’s reasoning is similar to some of the reasoning used iGldsserdecision. Because
Herrick is consistent with the law in this Circuit, the Court finds the decision persuasive.
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was “essential.1d. at 803. The fact that only one message was created and sent to thousands of
customers seemingly made no differerteee id.

As in Herrick, here, Pearson took a variety of actions before 212CRMrasiltb were
able to dial the phone numisend send the selected mess&jaintiff quarrels wittthe accuracy
of some of the specific, nerelevant details-for example gxactlyhow many messages Pearson
scheduled to have sent in a certain amount of tidoe. 97 at pp. . But the numerous actions
Pearson took to initiate dialirguploading a list of phone numbers, reviewing the content of the
data, logging in, typing a message, setting an interval, and clicking “sesdindisputed. The
amount of humanntervention requiredo send the text messages at issue in this case excludes
both 212CRM and Twilio from qualifying as an ATDS.

V. CONCLUSION

Glasserassuagethe confusion about where the Eleventh Circuit stands onuibstionof
what constitutes an ATDS following the D.C. Circuit’s invalidation of the BGingson the
topic. AndGlasserdictates the result here. Neither 212CRM nor Twilio qualify as aD®\a&s a
matter of law because (1) neither had the capacity to randomly or sequentiallfeyanerbers
and (2) both require human intervention. Because the text messages at issue ia tiseast
sent with an ATDS, Defendants are entitled to summary judgment in their’favor.

Accordingly, it isORDERED:

1. Defendants’ Motion for Summary Judgment (Doc) B4SRANTED.

2. The Clerk is directed to enter judgment in favor of Defendémt®vative Health

Insurance Partners, LLC, CyberX Group, LLC, David E. Lindsey, and Independent Truckers

" Defendantslso filed a third motion for summary judgmedbc. 110 However, because thidotion for Summary
Judgment,Defendants’ secondresolves the casén Defendants’ favor the Court need not reach Defendants’
alternative arguments in the third motion for summary judgment.
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Group, Inc.,and against PlaintiffJohn Northrup. The Clerk is further directed to terminate any
pending motions and to close this case.

DONE AND ORDERED in Tampa, Florida on February 25, 2020.

f‘:_)}-—; .“_-:’ B o :- i LA GA ._,lE_ . .*-:-‘l-;'_'-' B g AT "'l ':
Charlens Edwards Honeywell !
United States District Judge
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Copies to:
Counsel of Record and Unrepresented Patrties, if any
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