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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
GERALD PREBE,
Petitioner,

V. Case No. 8:1@v-2375-T36AAS

SECRETARY, DEPARTMENT
OF CORRECTIONS.

Respondent.
/

ORDER

Gerald Prebgetitions for the writ of habeas corpus under 28 U.S.C. § 2254 and
challenges his conviction for attempted second degree murder. (Doc. 1) Respondenhairgues
Ground One of the petition is meritless and Ground Two is procedurally barred. (Doc. 8
at 8, 17) In his reply, Prebe agrees that Ground Two is procedurally barred but arguessthat
still entitled to relief under Ground OnéDoc. 18) Upon review of the petition, the response
andexhibits in support of the response, ahed reply the petitionwill be denied.

I. PROCEDURAL HISTORY

Prebe pld guilty to attempted second degree murder and leaving the scene of an accident
with injury. (Doc. 10, Ex. 1 at 301-02, 348}5bhe victimwasan employee of the City of
Clearwaterand wasworking on the side of the roadPrebe was driving down the street,
swerved his car, and struck the victim. As Prebe struck the vietebgyelled a racial epithet.
Prebeleft the victim lying in the middle of the road and drove to his sister’s hotse victim

suffered permanent injuries. Prebe and the victim did not know each éfterwaiving his

! The facts derive from the stipulated factual bfmighe plea. (Doc. 10, Ex.dt 33840, 359
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constitutional rightsPrebetold police that hevanted to kill thevictim because he was a terrorist.
Two defenseexpertsevaluated Prebe and concluded that Prebdegadly insane at the time of
the crime. A prosecution expert also evaluated Prebe and disagreed.

In exchange for the pledhe prosecutor waived the $garstatutorymaximum sentence
and agreethat the aggregate sentericethe two convictions could not exceed 20 years.

(Doc. 10, Ex. 1 at 301, 348, 354) At sentencing, Prebe moved for a downward departure under
Fla. Stat. 8§ 921.0026 based in part onrtéed for specialized treatment for a mental disorder.
(Doc. 10, Ex. 1 at 452-58)he trial court sentenced Prebe to 18 years for the attempted murder
conviction and @oncurrenb years for théeavingthe scene of aaccident conviction.

(Id. at 306-10, 459—-7)1The state appellate court affirméae convictions and sentendasan
unelaborated decision. (Doc. 10, Ex. 4)

Prebe filed a motion for post-conviction relief under Rule 3.850, Florida Rules of
Criminal Procedure. (Doc. 10, Exab24-42) The post-conviction court summarily denied the
motion (d. at 43-182) andlie state appellate court affirmed in an unelaborated decision.

(Doc. 10, Ex. 5 at 183 artek. 7) Prebethenfiled the federal petition in this case.
[1. EXHAUSTION AND PROCEDURAL DEFAULT

Respondent correctly argues that Ground Two is unexhausted and procedurally barred.
(Doc. 8 at 8, 18)A petitioner must exhaust the remedies available in state court before a federal
court can grant relief on federal habeas. 28 U.S.C. § 2254(b)(1)(A). The petitionet)must (
alert the state court to the federal nature of his claim and (2) give the stateneofull
opportunity to resolve the federal claim by invoking one complete round of the state’s

established appellate revigwocess.O'Sullivan v. Boerckel526 U.S. 838, 845 (199%icard



v. Connor 404 U.S. 270, 278 (1971). The state court must have the first opportunity to review
and correct any alleged violation of a federal righaldwin v. Reesé&41 U.S. 27, 29 (2004).

A federal court may stay- or dismiss without prejudice -a-habeas case to allow a
petitioner to return to state court to exhaust a cld®hines v. Webeb44 U.S. 269 (2005Ro0se
v. Lundy 455 U.S. 509 (1982). If the state court would denythien on state procedural
grounds the federal court instead denies the claim as procedurally b&nedvden
v. Singletary 135 F.3d 732, 736 (11th Cir. 1998) (citi@gleman v. Thompspb01 U.S. 722,
735 n.1 (1991)).A petitioner may excuse a procedural default on federal habeas tay{@)v
showing cause for the default and actual prejudice from the alleged violation el fadesr (2)
demonstrating a miscarriage of justiddaples v. Thoma$65 U.S. 266, 280 (201Htouse
v. Bell 547 U.S. 518, 536-37 (2006).

Ground Two

Prebe asserts that trial counsel was ineffective for not filing a motion tcessppebe’s
confession to police. (Doc.2dat 3-4) Prebe raised the claim his motion for
post-conviction relief (Doc. 10, Ex. 5 at 37—41) but did not raiseltis in his brief on appeal.
(Doc. 10, Ex. 6 at 9-12) On appeal, Prebe conceded that the post-conviction court correctly
denied theclaim. (Id. at 9) Because Preladandonethe claim the state courdid not havea
full opportunity to resolve thelaim. Boercke] 526 U.S. at 84Frince v. State40 So. 3d 11, 13
(Fla. 4th DCA 2010).If Prebe retura to state court to exhaust ttiaim, the state court will
dismiss the clainasuntimely and successiand consequently, the ground is procedurally
barred Fla. R. Crim. P. 3.850(b), (Fpnowden135 F.3d at 736Prebe concedes that the

ground is procedurally barred. (Doc. 18 at 1-2) Accordingly, Ground Tdenied



[11. GOVERNING LEGAL PRINCIPLES
A. AEDPA
Because Preldded his federal petition after the enactment of the Antiterrorism and
Effective Death Penalty Act of 1996, AEDPA governs the review of his cldimslh
v. Murphy 521 U.S. 320, 33637 (1997). AEDRAended®8 U.S.C. § 2254(d) andeated a
highly deferential standard for federal court review of a state court adjodity requiring:

An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgment of a State court shall not be
granted with respé¢o any claim that was adjudicated on the
merits in State court proceedings unless the adjudication of the
claim—

(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federal law, as detered by the
Supreme Court of the United States; or

(2) resulted in a decision that was based on an
unreasonable determination of the facts in light of
the evidence presented in the State court
proceeding.

Williams v. Tayloy529 U.S. 362, 412—-13 (2000) interprets this constraint on the power
of the federal habeas court to grant a state prisoner’s petition:

Under the “contrary to” clause, a federal habeas court may grant
the writ if the state court arrives at a conclusion opposite to that
reached ¥ this Court on a question of law or if the state court
decides a case differently than this Court has on a set of materially
indistinguishable facts. Under the “unreasonable application”
clause, a federal habeas court may grant the writ if the state court
identifies the correct governing legal principle from this Court’s
decisions but unreasonably applies that principle to the facts of the
prisoner’s case.

Clearly established federal law refers to the holdings of the U.S. Supremes@guimtons at the

time of the relevant state court decisidftilliams, 529 U.S. at 412.



“[ Aln unreasonable applicatiof federal lawis different from anncorrector erroneous
application of federal law Williams 529 U.S. at 418talics in original) Even clear error is
not enough.Virginia v. LeBlan¢ 137 S. Ct. 1726, 1728 (2017). A federal petitioner must show
that the state court’s ruling was “so lacking in justification that there wasa@maesil
understood and comprehended in existing law beyond any possibility of fairminded
disagreement.'Harrington v. Richter562 U.S. 86, 103 (2011). “This is ‘meant to be’ a
difficult standard to meet.’LeBlang 137 S. Ct. at 1728 (quotirRjchter, 562 U.S. at 102).

A factual determination by the state court is not unreasonable “merely becaiesietiaé f
habeas court would have reached a different conclusion in the first inst&oed v. Allen
558 U.S. 290, 301 (2010). A federal habeas court may grant relief Ginlyig ht of the
evidence presented in the state court proceedings, no reasonable jurist wouldtagiree wi
factual determinations upon which the state court decision is baRatkigh v. Sec'y,

Fla. Dep't Corrs, 827 F.3d 938, 948-49 (11th Cir. 2018)iso, a state court’s factual
determinations are presumed correct, and a petitioner has the burden aigéhaiiti
presumption by clear and convincing evidence. 28 U.S.C. § 2254(e)(1).

“[AEDPA] modified a federal habeas court’s role in reviewing statgoper applications
in order to prevent federal habeas ‘retrials’ and to ensure thatstateconvictions are given
effect to the extent possible under lavidell v. Conge 535 U.S. 685, 694 (2002). Consequently,
“review under [Section] 2254(d)(1) isiited to the record that was before the state court that
adjudicated the claim on the meritCullen v. Pinholster563 U.S. 170, 181-82 (2011).
AccordLanders v. Warden, Att'y Gen. of Ald@76 F.3d 1288, 1294-95 (11th Cir. 2015)

(applyingPinholsterto Section 2254(d)(2)).



If the last state court to decide a federal claim explains its decis@areasoned opinion,
a federal habeas court reviews the specific reasons in the opinion and defers teaboss if
reasonableWilson v. Sellersl38 S. Ct. 1188, 1192 (2018). If the last state court decision is
without reasons, the federal court “should ‘look through’ the unexplained decision to the last
related stateourt decision that does provide a relevant rationale [and] presume that the
unexplained decision adopted the same reasonidgdt 1192.
B. I neffective Assistance of Counsel
Prebeasserts ineffective assistance of course difficult claim to sustainStrickland
v. Washington466 U.S. 668, 687 (1984) explains:
First, the defendant must show that counsel’s performance was
deficient. This requires showing that counsel made errors so
serious that counsel was not functioning as the “counsel”
guaranteed the defendant by the Sixth Amendment. Second, the
defendant must show that tteficient performance prejudiced the
defense. This requires showing that counsel’s errors were so
serious as to deprive the defendant of a fair trial, a trial whose
result is reliable.
“There is no reason for a court deciding an ineffective assistance of coumsel cldo address
both components of the inquiry if the defendant makes an insufficient showing on one.”
Strickland 466 U.S. at 697.
“[Clounsel is strongly presumed to have rendered adequate assistance and made al
significant decisions ithe exercise of reasonable professional judgmesitritkland
466 U.S. at 690. “[A] court deciding an actual ineffectiveness claim must judge the
reasonableness of counsel’s challenged conduct on the facts of the partieylaregasd as of
the timeof counsel’s conduct.’Id. “An error by counsel, even if professionally unreasonable,

does not warrant setting aside the judgment of a criminal proceeding if the error Hifstinone

the judgment.”Strickland 466 U.S. at 691. To demonstrate prejudice after a guilty plea, the



defendant must show that “there is a reasonable probability that, but for counsetd'sherro
would not have pleaded guilty and would have insisted on going to ttiee”v. United States
137 S. Ct. 1958, 1965 (2017).

Stricklandcautions that “strategic choices made after thorough investigation of law and
facts relevant to plausible options are virtually unchallengealiitkland 466 U.S.
at 690-91.AccordJones v. Barnegl63 U.S. 745, 751 (1983) (explaining that counsel does not
have a duty to raise a frivolous clainBecause the standards un8éiicklandand AEDPA are
both highly deferential, “when the two apply in tandem, review is ‘doubly’ Bachter,
562 U.S. at 105. “Given the double deference duea ‘rare case in which an ineffective
assistance of counsel claim that was denied on the merits in state courdigofougrit relief in
a federal habeas proceedingNance v. Warden, Ga. Diag. Prisd®®22 F.3d 1298, 1303
(11th Cir. 2019) (quotingohnson v. Sec’y, Dep’'t Corr€643 F.3d 907, 911 (11th Cir. 2011)).

1. ANALYSIS

The state court’s rejection @round One on the merits is owed deference under Section
2254(d). The post-conviction court recognized Btaicklandgoverns the claim of ineffective
assistance of counsel. (Doc. 10, Ex. 5 at 43—-44) Because the state court denied the ground based
on Strickland Prebe cannot meet the “contrary to” test in Section 2254(d). Prebe instead must
show that the state court unreasonably ap@iteidklandor unreasonably determined a fact.
Ground One

Prebe asserts thiial counsel was ineffective for advising him to abandon the insanity
defense. (Doc. 2-at }-2) Prebecontends that the defense was supported by expert and lay

testimony and, if trial counsel had competently advised him, he would not have pled guilty and



would have insisted on going to trial. (Doc. 1-2 at 2) The post-conviction court denied the
groundasfollows (Doc. 10, Ex. 5 at 44—-45state court record citations omitted)

The Defendant argues that counsel was ineffective for advising

him to enter into a pleagreement. The Defendant claims that by
entering a plea agreement, he waived his right tereas insanity
defense at trial. The Defendant contends that two doctors found the
Defendant insanat the time of the offensl[T] herefore,

counsel’s advice to enter a plea was deficient. Dékendant

maintains that without counsel’s misadvice, he would not have
entered a plea anglould have proceeded to trial.

The Defendant’s claim must be denied because he fails to establish
that without counsel’deficiencies, there is a reasonable

probability that he would have insisted on proceedirtgab The
record reflects that counsel thoroughly investigated the
Defendant’'s mental health apthnned to present an insanity
defense at trial. A week before trial, tBeurt held a hearing and
discussed the Defendant’s position. During the hearinghsabu
againindicated that he was ready to present an insanity defense at
trial, noting that he had two doctdtsat would testify as to the
Defendant’s insanityThe State indicated that it would be

presenting testimony from Dr. Gamadhat the Defendant was

not insane and was suffering from substance withdrawal. The
parties held an extensive discussion of the advantages and risks of
going to trial regarding the Defendant’s defense of insanity.

Following this discussion, the Defendant stated that he wished to
plead guilty, that he wasatisfied with counsel’s representafipn

and that he understood the maximum sentence he lcauéd
received. Further, the Defendant testified that he understood that
he was giving up his right to present an insanity defense by
entering the plea. As a result of fhlea agreement in this case, the
Defendant’s sentence was capped at 20 years’ imprisonment,
which the State was reluctant to accept due to the victim’s injuries
and desire to proceed to tri&bllowing testimonyrom three

different doctors, the Cousentenced the Defendant to 18 years’
imprisonment. He was facing a maximum possible sentence of
35 years’ imprisonment and decided to tender a plea to the Court to
resolve his case.

While the Defendant appears tgae that his insanity defense was
likely to succeed at trial, the Court does not find that it was likely
to succeed. The record reflects that the Defendant went “cold
turkey” on alcohol and had used marijuana shortly before the



incident. Dr. Gamache woulthve testified that the Defendant was
not insane at the time of the offenses and that his actions were in
conformity with his abrupt withdrawal of alcohol. Specifically,

Dr. Gamache would have testified that the Defendant made
inconsistent statements witlis substance use, that he recalled
with particularity the moments before and after the incident but
“blacked out” during it, that he could not identify why he believed
the victim to be a terrorist, and that he stated he did not know right
from wrong which is unusual for a defendant to say because it is
one of the statutory criteria for insanity. When considering the
totality of the circumstances surrounding his plea, there is no
reasonable probability that the Defendant would not have entered
his plea, instead insisting on proceeding to trial, but for counsel’s
alleged “misadvice.See GrosvenoB74 So. 2d at 1181-8Ror

the aforementioned reasons, this claim is denied.

A notice of intent to rely on the insanity defeesafirmsthat trial counsel inteded to
present the defense. (Doc. 10, Ex. 5 at 53-Atfhe change of plea hearirthe parties
discusseckvidence in support of bothe crime andhe defense. (Doc. 10, Ex. 5 at 67—79jal
counsel was prepared to present testimony by two doctors who opined that Prebe was legall
insane at the time of the crimedd. @t 67~68) After that discussio®rebepled guiltyand
specificallywaived his right to present the insanity defense. af 82—83) In exchange for the
plea, the prosecutevaived the statutory maximum 3&ar sentence and agreed that the
aggregatsentence could not exceed 20 yedi3oc. 10, Ex. 5 at 79-80, 8@)fter a thorough
colloquy, te trial courtaccepted the pleald. at 79—87) The trial court founithat Prebewas
alert and intelligent, understood his rights and the consequences of the plea, and freely and
voluntarily entered the plealDoc. 10, Ex. 5 at 87)

Prebe’sstatements in open court under oath at the change of plea hearing are presumed

truthful on federal habeasview. Blackledge v. Allisor431 U.S. 63, 73—74 (19Y{ For the

2 Also, Prebe signed a change of plea form. (Doc. 10, Ex. 1 a02pIThe form listed all rights that
Prebe waived by pleading guilty including “the right to employ any defenses {higipmay have[had].” (Doc. 10,
Ex. 1 at 301)



representations of the defendant, his lawyer, and the prosec[gahainge of plea hearingls
well as any findings made by the judge accepting the plea, constitute a formidaleleitvamy
subsequent collateral proceedings. Solemn declarations in open court carry a strongtpmes
of verity.”); Thompson v. Wainwrigh?87 F.2d 1447, 1460-61 (11th Cir. 1986)€ see little
difference between the presumption of correctness (8ation 2254 and the ‘strong
presumption of verity’ identified by the Supreme CouiBlackledgé€’).

Also, the prosecution’s expert opined that Prebe was not legally insane at thettime of
crimes. (Doc. 10, Ex. 5 at 92) The expert concluded that “the most logical and plausible
explanation for [Prebe’s] altered mental state on the date of the offense whasesof drugs
and alcohol and his sudden acute withdrawal from those substances and the psychdlggal ef
of that.” (d.) Prebetold the expert that, a week before the crinmeshad stopped drinking
alcohol “cold turkey” and smoked marijuana which made him very paranoid. (Doc. 10, Ex. 5
at 92-95) At first, Prebe denied using drugs but thdmittedthat he had used marijuana.
(Id. at 94) Prebe remembered seeihg victim cross the streahdstriking him. (d. at 96)
Prebe did not know why he ran the victim over and described his mind as “gone.” (Doc. 10,
Ex. 5 at 96)Prebereported “black[ing] out” an@elievedthat he did not know right from wrong
but also described tr@imesas an accident(ld. at 96-97) Rebe remembered g to his
sister's homeyelling at someone nearby, and telling sisterthat he hit someone with his car.
(Id. at98—99) Prebenever thought that the victim may have been a terrorist until the police “put
that into his head.” (Doc. 10, Ex. 5 at 99-100)

At the change of plea hearing, the trial court advised Prebe that he faced 35 lyears if

went to trial. (Doc. 10, Ex. 5 at 80, 86) In exchange for his plea, the State agreed to reduce the

10



maximum to 20 years. (Doc. 10, Ex. 5 at 80, 86) Prebe, who was 38 years old (Doc. 10, Ex. 5
at 81),acceptedhe pleao avoid the risk of three and a half decades in prison.
Because testimony by the prosecution’s expert and the circumstances surrounding the
crimes would have rebutted testimony by the defense experts on the insanity diense,
would not have insisted on going to trial. Fla. Stat. § 775.027(2) (“The defendant has the burden
of proving the defense of insanity by clear and convincing evidgnGryczan v. State
726 So. 2d 345, 346 (Fla. 4th DCA 1999} {8 well settled that sanity is a question for the trier
of fact to be determined from all of the evidence, and that expert testimony is noisoaoh
the issue of sanitf). The state courdid not unreasonably app8tricklandby concluding that
Prebe failed to demonstrate prejudit¢ee 137 S. Ct. at 1965%trickland 466 U.S. at 697.
Prebeargues that the state court unreasonably deterrfasesiwhen assessing the
strength of the insanity defense. (Doc. 18 &)6Rrebe contends that the prosecution’s expert
admitted that Prebgrobably hadx psychotic break at the time of the offenses, conceded that the
psychotic break was from a mental disease, and mistakenly relied on Pssbhefsacaine for
thisopinion. (Doc. 18 at 6/ The prosecution’s expert opined that Prebe may hada
psydotic break as a result of either acute withdrawal from alcohol and mariquatute
withdrawal from alcohol and marijuana exacerbated by the use of cocaine. (Doc. 10, Ex. 1
at 412-13, 421-22The expertlisagreedhat psychosis or bipolar disord=saused the psychotic
break (Id. at 415-17)The expert conceded that Prebe clinically suffered from an “acute mental
condition” butdisagreed that he was legally insameler state law (Doc. 10, Ex. 1 at 417-18,

420) The expert acknowledged tHatebedenied using cocaine and a toxicology report did not

3 The state court concluded that the testimony by the prosecution’s expert did not theipsanity
defense under state law, and a state court’s determination of state law isebevedak in federal couBradshaw
v. Richey546 U.S. 74, 76 (2005).
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detect cocaine.ld. at 42122) Neverthelesshe experconcluded that Prebe’s behavior was
“best accounted for by his withdrawal from alcohol, most likely exacerbated by the ukerof ot
drugs.” (Doc. 10, Ex. 1 at 422)

Prebecontendghat the prosecution’s expert did not explain why medical staff at the jail
prescribed Prebe afsychotic medication and Prebe took that medication for three years.
(Doc. 18 at 78) The expert acknowledged that oeds showed that Prebe was prescribed a
psychotropic medication in 2012. (Doc. 10, Ex. 1 at 419) The expert further agreed that he had
heard the defense’s expert testify that Prebe continued to take that medicatitih srahed
psychological symptoms.Id, at 420) The expert had not reviewed Prebe’s medical records
since 2012. (Doc. 10, Ex. 1 at 42The expert was “puzzled” that, if Prebe suffered from
mentaldisorder, why the medicatidradnot put his symptoms into remissiond.)

Prebe further contends that two defense experts opined that Prebe was legallgtinsane
the time of the offense. (Doc. 18 at 6,&)the plea, he parties stipulated that one of the
defense experwid not give any reason for her opinion. (Doc. 10, Ex. 5 atPi2pe never
presented that exp&topinion to the post-conviction court (Doc. 10, Ex. 5 at 24—-32) rewidw
on federal habeas is limited to the record that was before the stateRioidlIster
563 U.S.at181-82. The second expert opined that Prebe had bipolar disorder with psychotic
featuresactively had psychotic features on the day of the crimes, and was legally insane.
(Doc. 10, Ex. 5 at 3780) As explained earlier,drausdoth the opinion by the prosecution’s
expertand the circumstances surrounding the crirbattedthe opinion by thelefense’s

expert Prebewould not have insisted on going to trial.

12



Prebefinally contends that laiestimonywould have supported his insanitgfense.

(Doc. 18 at 8)Several days before the crisen Eastef, a family member heard Prebe
repeatedly talk about terrorists. (Doc. 18 at8)veek before the crimes, a family member
called 911 because Prebe took his wife and child into hiufigving that terrorists were

coming after him. (Doc. 18 at 8) Just after the crimes, Prebe drove to his bigtee, parked

his car on the lawn in the bushes, and ran into the street screaming. (Doc. P8etie3)

reported thgtone week before the crimése stopped abusing alcohol “cold turkey” and smoked
marijuana (Doc. 10, Ex. 5 at 92, 94-99)he prosecution’s expert concluded that Prebe’s
altered mental state resulted fréwis abuse anthis withdrawal of drugs and alcohol. (Doc. 10,
Ex. 5 at 92) Théay testimonyaboutPrebe’s bizarreonductthat occurred a week before the
crimeswould have been consistent withs opinion.

Prebe next asserts that the state court unreasonably agpliedLockhart 474 U.S. 52
(1985). (Doc. 18 at 13—-15) Prebe contends that the state court diteititl. (Id. at 13) The
state court citerosvenor v. Staj874 So. 2d 1176, 1179 (Fla. 2004) which applies the test in
Hill. (Doc. 10, Ex. 5 at 43—44Accord Early v. Packeb37 U.S. 3, §2002) (“Avoiding these
pitfalls [under Section 2254(d)(1)] does not require citation of our cases — indeed, it does not
even require awareness of our cases, so long as neither the reasoning nor the result of the
statecourt decision contradicts thein.

Prebe further contends that the state court did not analyze trial costisdbgic
decision to advise Prebe to plead guilty. (Doc. 18 at 2—-6, 13Rfék)e argues that the state
court failed to hold an evidentiary hearing to determine why trial counsel made tlsabmleci

(Doc. 18 at 13—14Because the state court denied the claim bas&lricklands prejudice

4 The crimes occurred ofpril 28, 2011 (Doc. 10, Ex. 1 at @ndEaster occurred on April 24, 2011.
Fed. R. Evid. 201(b).
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componentthe state court did not analyze trial counsel’s performa(i@ec. 10, Ex. 5
at 44-45) Stricklanddoes not require analysis of both componeSBitsickland 466 U.S. at 697.

Lastly, Prebe asserts that trial counsel was ing¥fefor advising Prebe to accept the
plea (Doc. 18 at 26) Prebe contends that the trial judge doubtedthegtrosecution could
prove ahate crime enhancemeamder Section 775.085(1)(a), Florida Statui@sthe attempted
murder, and h&aced 20 years if he was convicted at twihout the enhancement. (Doc. 18
at 2-6) Prebe argues that tipeosecutor'sagreemento reduce the maximum sentence to 20
yeas wasan “illusory” benefit and trial counsel was ineffective for advising Prebe #aple
(Doc. 18 at 46)

Prebe did not raise this claiméither his post-conviction motion (Doc. 10, Ex. 5
at 35-37) or his brief on appeal (Doc. 10, Ex. 6 at 9-12) and, consequently, the claim is
procedurally barredBoercke] 526 U.S. at 845Prebe raised the claim for the first tirme
federal habeam his reply, and the claim is also waive@liveiri v. United States
717 F. App’x 966, 967 (11th Cir. 2018). Even so, the trial judge doubted that the prosecution
could prove the hate crime enhancement based on Prebe’s statements to policgahtachto
kill the victim because he was a terrarigDoc. 10, Ex. 1 at 344-%3n depositionthe victim
testified that, just before Prebe ran him oW¥ebe said‘F*ck you, ni*ger.” (Doc. 10, Ex. 1
at 131) The victim was African American. (Doc. 10, Ex. 5 at 344-45) The jumgt-the trial
judge — would have decided whetli®nebe committethe crimes with prejudice based on race.
Apprendi v. New Jerse$30 U.S. 466, 490 (2000). Notwithstandthg trial judge’s comments,
Prebe faced 35 yeaifshe jury convicted him as charged at trial, and Prebe pled guilty in

exchange for a reduction that maximum sentence to 20 years. Ground One is denied.
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Because Prebdoes not demonstrate the need for an evidentiary hearing and the state
court record refutes the grounds in his federal petition, he is not entitled to a h&afimigo
v. Landrigan 550 U.S. 465, 474 (2007%)pnes v. Sec'y, Fla. Dep’t Corr€834 F.3d 1299,
1318-19 (11th Cir. 2016).

Any claims not specifically addressed in this order have been reviewed and are without
merit.

It is thereforeORDERED AND ADJUDGED:

1. The petition for the writ of habeas corpus (Doc. DENIED.

2. The Clerkis directed taenter judgment against Prebe and close this case.

3. Prebedoes not make a substantial showing of the denial of a constitutional right
and does not demonstrate that reasonable jurists would find debataltlechmitrits of the
underlying claimsandthe procedural issues. 28 U.S.C. § 2253(ckRck v. McDaniel
529 U.S. 473, 478 (2000). o@sequently, a certificate of appealabil§ypDENIED. Leave to
appealn forma pauperiss alsoDENIED.

DONE AND ORDERED in Tampa, Florida, this 6th day of November, 2020

f:_.f ko e Cdind and o Hona =Xt .

A LA
¥

Charlene Edwards i—[oneywel] '
United States District Judge

Copies furnished to:

All parties of record
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