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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

MARVIN |. KAPLAN,

Plaintiff,

V. Case No. 8:1¢¢-02701CEH-CPT

REGIONS BANK, an Alabama
banking corporation,

Defendant.
/

ORDER
This matter comes before the Court upon the Defendant’'s Motion to Dismiss and
Supporting Memorandum of Law. (Doc. 1Plaintiff's response in opposition (Doc. 2é&hd
Defendant’s reply (Doc. 29)n the Motion, Defendant contends that the Court shoulthdis
the Complaintpursuant toFederal Rule of Civil Procedure 12(b)(®oc. 11.It argues that
Plaintiff does not properly establish a claim for malicious prosecution or abusecefgrd. It
also argues that Plaintiff attempts to recover damagegedlle sustained by nonparties and
includes immaterial allegationkl. Plaintiff opposeshe Motion, and in the alternativeequest
an opportunity to amendDoc. 26. The Court, having considered the Motion and being fully
advised in the premises, wgtantin-partDefendant’s Motion to Dismiss.
|. STATEMENT OF FACTS!

Plaintiff, Marvin Kaplan, brings this action against Defendant, Regions Bafd¢

! The following statement of facts is derived from the Complaint (pc¢he allegations of which the Court must
accept as true in ruling on the instant Motion to Disntissder v. Portocarrerg 963 F.2d 332, 334 (11th Cir.
1992);Quality Foods de Centro Am., S.A. v. Latin Am. Agribusiness Dev. Corp7BlA:.2d 989, 994 (11th Cir.
1983).
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compensatory and special damggaunitive damages, attorrgeyees and costsDoc. 1 at § 87
Kaplanalleges two causex action: Count | for Malicious Psecutionand Count Il for Abuse of
Processld. at 1415.

In approximatelyJuly 2008, Larry Starmpproached Kaplamegarding a potential
investment opportunity with Smith Adrtising & Associateg“SAA”); he invested $50,000n
SAA throughStarr.ld. at f 8 13 In December 2008, Kaplan was introduced to Todd I§mit
who convinced Kaplano begn dealing directly with SAA and continued to invest in the
purported “factoring investmentdd. at ffl 14 15.He eventually formedeveralimited liability
companies“LLCs"”) andusedexisting ones to invest with SAA on a largeale Id. at  14.
Kaplan used his bank accounts at Regions Bariknd the transaction&d. In February 2011,
Todd Smith emailedLarry Starrwith a newpurportedinvestment opportunity which became
known as the “bundled dealdd. at 1 16 Unbeknownst to Kaplan, the “bundled deals” were a
fabricated sham that were phirt of Todd Smith’s fraudulemtansactionscollectivdy known as
the “Smith Schemé Id. at  20.

Beginning omat least January 23, 2012, Regions Bamdw that Todd Smith was engaged
in some form of fraudulent activity bdid nothing to alert Kapland. at § 38 By January 24,
2012,Kaplan’sinvestmentompany accounisereoverdrawrby nearly$12million. Id. at 42
Regions Banfiled suit againsKaplaris investmentompaniegnd awtherpartyon January 30,
2012, seeking damages for the overdréfte “Underlying Litigation”).Id. at{ 48.

TheFederal Bureau of InvestigatiorHBI”) andthe United StateSecret Service deemed
Kaplanto bea victim of a massive, Ponlike schem@rchestratetly ToddSmith.Id. at § 55At
trial, the agenciewent to great lengths to descrikaplan’s lack of knaledgeof the fraudulent

scheme until after it collapseldl. Regions Banklid not conducanyinvestigationof thedetails



of theSAA schemeand,in fact, questioned its existence throughout the litigation atvéabtid.
at 1 ®. Instead, in 2013, Regions Baakended its original 2012 complaint dadied a series
of tort claims against both Kaplan and his companies for fraudulent concealment, civil
conspiracy, conversion, and aiding aizetting.Id. at  ¥. Regions Banklid thisafter the FBI
confirmed that Kaplan was an innocent victim of the Sritheme.d. at f 55 Regions Bank
had access to, and was aware of, the federal indictment but chose to proceed &ithstiicl
at57.

OnJune 23, 2017, thiederaljudge presidingver thetrial in the Underlying Litigation
issueda 41pageOpinion andOrder,rulingin favor of Kaplanonall of Regions Banls tort claims.
Id. at § 61 TheOrderspecifically foundhat“thereis noevidencehatMarvin I. Kaplanhadactual
knowledgethat‘the transactions wenaotlegitimate,’in thesensehatMarvin |. Kaplanhadactual
knowledge othe Ponzischeme, or the transactions were carried on in furtherance of the Ponzi
scheme executed by Todd Smith, SAA, atigers.”ld. On November 7, 2017, ti@ourt issued
an Orderof final judgment against Todd Smith, Gary Smith, Lucy Smith, and .Séd/4at 62
The Order also held thataglan’s investment companies were defraudethbySmith Scheme
and awarded the compani@ere than $75 million idamagesld. Kaplan has been “blacklisted”
in the banking community anddalled a “checkkiter” which has caused a loss of business deals,
partnerships, and reputatidd. at Y 64.

[I.  LEGAL STANDARD

To survive a motion to dismiss under Rule 12(b)(6), a pleadingimalste a “short and
plain statement of the claim showing that the pleader is entitled to rélafcroft v. Iqbgl556
U.S. 662, 67778 (2009) (quoting Fed. R. Civ. P. 8(a)(Bdrmulaic recitations of the elements

of a cause of actioare not sufficiat. Id. (citing Bell Atlantic Corp. v. Twomb)y650 U.S. 544,



555 (2007)). Furthermore, mere naked assertions are not suffidiéitte complainmust plead
sufficient factual content permitting the reasonable inferencettieatiefendants liable for
malicious prosecution and abuse of procéds(quotingTwombly 550 U.S. at 570). “A claim
has facial plausibility when the plaintiff pleads factual content that allogvsdhbrt to draw the
reasonable inference that the defendant isdidbl the misconduct allegédld. (citation
omitted). The court, however, is not bound to accept as tagabconclusion stated as actual

allegation” in the complaintd.

1. DISCUSSION
a. Count 1: Malicious Prosecution

Defendant argues that Kaplaannotassert the rights pand recovedamagesustained
by, nonparties. Because Kaplanegksvarious wrongs Regions Bamommitted against other
parties includinchis LLCsand his wife, it argues that Kaplan has no standing to bring Count I.
Kaplanrespondsthat the Complainis clear thait seeks reliefor his damages individuallyHe
maintains thathe referencegaragraphs provide background ammhtext theyare not the basis
for relief.

Plaintiffs mustassertheirownrights and cannot rest upon thghts of others Granite
State Outdoor Adver. @ity of Clearwater 351 F.3d 1112, 1116 (11th Cir. 2003)he inference
drawn from the allegations of the Complamthat Kaplan was the sole beneficiary of these shell
companies and that all Bfegions Banis interactions with Kaplan were done through and by him
rather than through the companies. The Complaint goes to great lengths ito thieplalationship
between Kaplan anRegions Bankather than the activities undertaken by his compaiies.
harm incurred by the companies and Kaplan’s wife are mentioned as incidental idethé

Complaint rather thaasa factual basis upon which Kaplan attempts to sigtedaim. Essentially,



in Count | Kaplan seeks relief for malicious prosecution based otJtiuerlying Litigationand
requests special, compensatory and punitive damages as well as dttieeegnd costs that he
incurred, not his wife or theLCs. Doc. 1 aff| 76. The Courwill dery the Motion on this basis.

Defendantlsoargues that several allegations relate to causes of action which other courts
have adjudicated or dismissed with prejudi¢@erefore, it arguestes judicatabars those
allegationsAnd, it argues, that the remainder are time barred. Doat 1%14 (citing Doc. 1 at
11 2424, 38, 49, 50, 560, 63, 64. Plaintiff contendsthat res judicatadoes not apply to
allegations but to causes of acti@uc. 26 at . And, he argues, because the allegations at issue
provide background and context, and not asfsirelief,res judicatadoes not applyd.

The doctrine ofes judicataappliesonly if the followingfour factors are shown: “(1) the
prior decision must have been rendered by a court of competent jurisdiction; (2) tiséteare
been a finaJudgment on the merits; (3) both cases must involve the partiesor their privies;
and (4) both cases must involve the same causes of adtior.Piper Aircraft Corp.244 F.3d
1289, 1296 (11th Cir. 2001T.he UnderlyingLitigation did not involve amalicious prosecution
claim, and thereforees judicatadoes not apply. Furthers @laintiff arguestes judicataapplies
to claims, not allegations. Defendants have not citedeanio support a bar on factual allegations
that may relate tbarredclaims. The Court will deny the Motion on this basis.

Defendant’'sargument that the statute of limitations for defamation, negligence, and
negligent misrepresentation claimsshexpiredis irrelevant since Kaplan raises none of those
claims.The Court nas thatDefendant does not argue, and the Complaint does not allege facts,
which puts the malicious prosecution claim outside the limitatpmeriod.SeeFla. Stat.8 95.11
(3)(0) (establishing fouyear statute of limitations period for malicious prosiEcyt A motion to

dismiss a claim unddRule 12(b)(6)basedon statute of limitations grounds is appropriate “if it is



apparent from the face of the complaint thatdlaém is time-barred.”La Grasta v. First Union

Sec., Ing 358 F.3d 840, 845 (11th Ci2004) emphasis addédTherefore, although Kaplan
references various conduct which occurred outsidbelimitations periodthe cause of action
itself appears timelyAccordingly, the Motiorwill be denied on this basis.

Plaintiff also argues thatdgions Bank relies on documents outside of the four corners of
the Complaint, which is not generally permitt@damotion todismiss.Doc. 26 at 2. Th€ourt
mayonly consider alocumentttached to or referend@ a motionto dismisswithout converting
it into one for summary judgment if the attaclikedtuments central to the plaintiff's claim and
undisputedHorsley v. Feldt304 F.3d 1125, 1134 (11th CR#002).In this context, “undisputed”
means that the authenticity of thlecuments not challengedd. at 1134 The pleadings in the
Underlying Litigationreferenced in the Motioarecentral toPlaintiff’'s claim and proper for the
Court’s consideration on a motion to dismiBat upon review, thelocumentsio not change the
Court’s analyseand conclusions

b. Count 2: Abuse of Process

Regions Banlkargues that the litigation privilege bars Kaplaalsuse of processlaim
because alihe conductupon which he relies occurrear is relatedto, Regions Banls litigation
against himKaplan merelyrespondghat the Courtamot address the privilege at the dismissal
stagebecause the Coumustresolve disputed issues of faétthough Kaplan does not highlight
anyspecific disputed issues of fact, he arguastiie Court must review the full extentRégions
BanKs alleged tortious actioto determine whethéhey in factrelateto theUnderlying Litigation.

To state a claim for abuse of process, a plaintiff must allege three elehientkat the
defendant made an illegal, improper, or perverted use of process; (2) thaetidadehad ulterior

motives or purposes in exercising such illegal, improper, or perverted use of pancked) that,



as a result of such action on the part of the defendant, the plaintiff suffered dagsn&genvests.

v. Payless Flea Market, In36 So. 3d 909, 917 (Fla. 4th DCA 2010). “Abuse of process involves
the use of crinmal or civil legal process against another primarily to accomplish a purpose for
which it was not designedBothmann v. Harringto458 So. 2d 1163, 1169 (Fla. 3d DCA 1984).
“For the cause of action to exist, there must be a use of the process for an impwepase other

than that for which it was designe&tozari v. Barone46 So. 2d 750, 751 (Fla. 3d DCA 1989).

On the other hand, “[t]here is no abuse of process ... when the process is used to ac¢mmplish t
result for which it was created, regast of an incidental or concurrent motive of spite or ulterior
purpose.”ld. “The usual case of abuse of process involves some form of extofBothimann

458 So. 2d at 1169.

When a party brings an abuse of process claim under Florida law, theolitigatvilege
becomes an issugA]bsolute immunity must be afforded to any act occurring during the course
of a judicial proceeding, regardless of whether the act involves a defamateryestaibr other
tortious behavior ... so long as the act has some relation to the proceEldingvergreen Foliage
v. E.Il. DuPont De Nemours and C@70 F.3d 1036, 1042 (11th Cir. 2006) (quotimgyin,
Middlebrooks, Mabie, Thomas, Mayes & Mitchell, P.A. v. U.S. Fire Ins.636.502d 606 (Fla.
1994)).In Levin,the Florida Supreme Court concluded that the litigation privilege precluded all
tort claims based on a parsyconductduring litigation. Levin, 639 So.2d at 608 Courts have
recognized thathis rule does not leave parties without a remedy for misconduct occurring during
or relating to litigationld. For example, a partyanfile a contempt motiotefore the trial court
in the underlyingitigation as a remedy fahe opposing party’'snisconductinsteadof pursuing
fraud actions in subsequent litigatiddee Green Leaf Nursery v. E.l. DuPont De Nemours and

Co., 341 F.3d 1292, 1302 (11th Cir. 2003Florida law provides that “[w]hile the litigation



privilege is an affirmative defense, it can be adjudicated on a motion to dismessdflicability
of theprivilege can be clearly discerned from the face of the complaiatAm Investments, LLC
v. Holland & Knight, LLR 88 So. 3d 240, Z4Fla. 3d DCA 2011jciting Am. Nat'l Title & Escrow
of Fla. v. Guarantee Title & Trust Cdl48 So.2d 1054, 1055 (Fla. 4th DCA 200Qidwell v.
Gen. Motors Corp 975 So .2d 503, 505 n. 2 (Fla. 2d DCA 2007)).

Several courts in Florida and in this district have dismiskede oprocesslaims based
on the litigation privilegeSee, e.gLatAm Investments, LL& 242 @ffirming trial court dismissal
of abuse of processith prejudice after finding thadefendant’sconduct was protected by the
litigation privilege®; In re Fundamental Long Term Care, In612 B.R. 690, 702 (Bankr. M.D.
Fla. 2014)aff'd sub nom. Est. of Jackson v. Schi®@id6CV-22-T-17, 2016 WL 4718145 (M.D.
Fla. Sept. 8, 20)6aff'd sub nom. In re Fundamental Long Term Care, Bi¢3 F.3d 1325 (11th
Cir. 2017)(dismissing abuse of process claim based on litigation priviléyeranson v. SJ
Wathen Bloomington LLG14CV7040RL40KRS, 2016 WL 7228743, at *2 (M.D. Fla. June 24,
2016)(“Here, all of the allegations in the abuse of process claim demonstrate thaegaglgll
wrongful actions were taken in the course of and related to this litigation anchwe@tsolutely
privileged under Florida law); W. Sur. Co. v. Steuerwald661815CV, 2017 WL 5248499, at
*2 (S.D. Fla. Jan. 17, 201 {fismissing counterclaim in part due to tlitegation privilege);
Macedo v. LVNV Funding LLQ:16-CV-46+TM-38MRM, 2016 WL 2944047, at *3 (M.D. Fla.
May 2, 2016)(dismissingFlorida Consumer Collection Practices Ataim based on litigation
privilege).

Here, allthe allegations in the abuse of process claim demonstrate that any allegedly
wrongful actions were takeduring and related to the Underlyingitigation and were thus

absolutely privileged under Florida lavKaplan did not identify the alleged “disputed issues of



fact” that the Court would need to resolve to dispose of this clagadiy) the allegations the
Complaintas true and in the light most favorablekiaplan there areno disputed facts at issue
Thus,the Court will granRegions Bank’s Motion on this basis and dismiss Count II.

Kaplan requests leave to amend his Complaitite event the Court dismissany of his
claims. Doc. 26 at 85enerallycourts shouldyrant leave to amend freely absent undue delay, bad
faith or dilatory motive, repeated failure to cure deficiencies by pusvamendments, undue
prejudice or futility of amendmen$ee Foman v. Davi871 U.S. 178, 182 (1962yed R. Civ.

P. 15 The Courtnotesthat the litigation privilege does nabmpletelyeliminate the abuse of
process cause of actioBeeLatAm Investments, LLB8 So. 3dat 242 ([A] claimart may still
pursue a claim for an abuse of process when the claim is based on actions taken o\tsidzadf a
proceeding or on actions that are taken during a judicial proceeding but which aaéedricethe
judicial proceeding.”). But in this casall of Kaplan's claims are related ®egions Bank’s
conduct ininitiating and prosecutinthe UnderlyingLitigation. Therefore, amendment would be
futile. Seeln re Trafford Distribg. Ctr., Inc.520 B.R. 147, 158 (Bankr. S.D. Fla. 201d@cision
modified and remanded sub nowiortley v. Baks®844 F.3d 1313 (11th Cir. 201{®enying party
leave to amend as futile because the litigation privilege barred the claim).

V. CONCLUSION

The Court denies Regions BamkVotion as tothe malicious prosecutiodaim on all
grounds presented. Btlte litigation privilege clearly baithe abuse of procestaim in Countll
of the Complainas all allegations iaupportof it relate to or derive from tHgnderlyingLitigation
between the partiedmendment would béutile, so leave to file an amended complaint on this
basis is denied.

Accordingly, it isORDERED:



1. Defendant’sMotion to Dismiss (Doc. J)lis GRANTED-IN-PART.
2. Count llof the Complaints DISMISSED with preudice.
3. In all other respects, Defendant’s Motion to DismisSENIED.

DONE AND ORDERED in Tampa, Florida on August 1, 2018.
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Charlenes Edwards Honeywell /
United States District Judge

Copies to:
Counsel of Record and Unrepresented Parties, if any
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