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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

RUSSELL SSMMONS, JR.,
Petitioner,
V. Case No.: 8:18-cv-583-T-27AEP
Criminal Case No.: 8:12-cr-219-T-27AEP
UNITED STATESOF AMERICA,

Respondent.
/

ORDER

BEFORE THE COURT are Petitioner Simmons’ Motion Under 28 U.S.C. § 2255 to
Vacate, Set Aside, or Correct Sentence (cv Dkt. 1), Grounds of Arguments and Memorandum of
Law (cv Dkt. 2), the United States’ Response (cv Dkt. 6), Simmons’ Reply (cv Dkt. 7), and his
Court Ordered Response (cv Dkt. 17). Upon review, the § 2255 mofdENSED.

BACKGROUND

In 2012, Simmons was indicted and charged ®#ltounts related @ scheme to defraud
the United States Treasury Department byndilifraudulent federal asome tax returns and
negotiating fraudulent tax refunds @kt. 1; cr Dkt. 44 at 16). H&éled or caused the filing of
approximately 120 false retuwsrand received refunds woi$, 176,787 for the 2010 tax year. (cr
Dkt. 44 at 21). He attempted to obtain $8.9 millioiraudulent refunds. (Id.). He pleaded guilty
pursuant to a written plea agreement to wisadr (Count One) and aggated identity theft
(Count Twenty-Four). (cr Dkts. 44, 102).

At the change of plea hearing, Simmons s#fed to the plea agreement’s factual basis.
(cr Dkt. 102 at 37-41; cr Dk#d4 at 16-21). He also confirmedat he undersbd the charges
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against him, had discussed his options with seyrStephen Crawford, and was fully satisfied

with counsel’'s advice and representation. (ct. K2 at 9-11). He confirmed that no one had
threatened or forced him to plead guilty and ti&tvas not promised gihing independent of the

plea agreement. (Id. at 22). He acknowledged thdiject to a few exceptions, he waived his
appellate right$,and that by pleading guilty, he was giving up civil and constitutional rights,
including the right to a jury trial. (Id. at 228, 31-33). He further acknowledged that he faced a
maximum sentence of 20 years on Count One and a mandatory consecutive 24-month sentence on
Count Twenty-Four. (Id. at 23-24). The Coddund that he enteretis plea knowingly,
intelligently, and voluntarily, and he was adjudezhguilty. (Id. at 42-43; cr Dkts. 55, 59).

With a total offense level of 34 and a crimirhistory category of, Simmons faced a
guidelines range of 151-188 months. (cr Dkt. §28P). He objected to several paragraphs in his
presentence investigation reporS@@) relating to the assets seized enhancements based on the
amount of loss, the production af unauthorized access device tlumber of victims, and the

vulnerable status of the vigts. (cr Dkt. 113 at 18-19).

1 The plea agreement included a “Waiver of RightAjmpeal and Right to Collaterally Challenge the
Sentence.” (cr Dkt. 44 at 14). Simmons agreed

that this Court has jurisdiction and authority to impose any sentence up to the statutory
maximum and expressly waives the right to appeal [his] sentence or to challenge it
collaterally on any ground, including the ground that the Court erred in determining the
applicable guidelines range pursuant to thited States Sentencing Guidelines, except
(a) the ground that the sentence exsdhis] applicable guidelines rangsdetermined by

the Court pursuant to the United States Sentencing Guidelines; (b) the ground that the
sentence exceeds the statutory maximum Ipenar (c) the ground that the sentence
violates the Eighth Amendment to the Constitution; provided, however, that if the
government exercises its right to appeal theeser@imposed . . . then [he] is released from

his waiver and may appeal the sentence . . ..

(Id. (emphasis in original)). At the change of plea imgarthe United States “agre#}[to strike the language
relating to collateral challenge.” (cr Dkt. 102 at 20).



At sentencing, Crawford argued that theu@ should impose ambancement based on
actual loss in the amount of $1,890,660, rathan tintended loss in the amount of $8.9 million,
and challenged the United States’ ability to gkdte the amount. (cr Dkt. 105 at 6-7, 11-12). The
United States called two withesgedestify about the loss amountestigation and analysis. (Id.
at 12-30). The Court found that the United States proved a loss exceeding $7 million to support a
20-level enhancement. (Id. at 33-36). Siam® objection that the unauthorized device
enhancement was inappropriatrhuse the electronic filing ofxias “blends” the crime with the
specific offense characteristic was overruled. @id36-37, 40-41). The Court also overruled his
objection that the United States was the only victirat other victims were deceased and therefore
not vulnerable or elderly, and thtae United States hatbt shown that the giims were elderly.
(Id. at 41-44, 47, 52-57).

Simmons was sentenced to 156 months on GOuatand a consecutive term of 24 months
on Count Twenty-Four, followed by concurrente&-year terms of supased release on both
counts. (Id. at 76; cr Dkt. 67 at 2-3). The Cayrented a subsequent nastito reduce the sentence
under Rule 35(b) of the Federal Rules of Gniah Procedure, reducing Simmons’ sentence on
Count One to 126 months. (cr Dkts. 80, 81). Simnfded motions for dditional reductions and
the return of forfeited property, which were denied. (cr Dkts. 83, 87, 89, 9Qrdiss appeal of
their denial was dismissed for faiéuto prosecute. (cr Dkts. 91, 95).

Simmons also filed pro se notice of appeal. (cr Dkt. 93Erawford moved to withdraw,
which was denied by the Eleventh Circuit. (cr Dkt. 96). Crawford then filehders brief, see
Smmons v. United Sates, No. 14-11335, 2015 WL 5996957 (11dhr. Oct. 13, 2015), and a

subsequent brief as directiegthe Eleventh CircuiSimmonsv. United States, 2016 WL 4447161



(11th Cir. Aug. 22, 2016). The Eleventh Circuit fouhdt imposition of thehree-year term of
supervised release on Count Twenty-Four emeneous, and vacated Simmons’ sentence “on
Count Twenty-Four and remand[ed] for proceedicgssistent with [the] opinion.” (cr Dkt. 114);
United Satesv. Smmons, 686 F. App’x 718 (11th Cir. 2017).

Geoffrey Cox represented Simmons on remand. (cr Dkts. 120, 121). At sentencing, he
observed that if Simmons had been sentencedruhdecurrent guidelines relating to intended
loss, he would have received two fewer levels, resulting in a 30-month difference in the guidelines
range. (cr Dkt. 131 at 5-6). This Court noted thatvever, based on thenlited remand, it did not
have jurisdiction to consider a request forlower sentence on Count One in light of a
nonretroactive change to the guidelines enharo¢rand even if it did, it would not impose a
different sentence. (Id. at 9). Simmons was sea@on Count Twenty-Four to a consecutive term
of 24 months imprisonment followed by a one-year tefrsupervised releado run concurrently
with the three-year term imposed ©ount One. (Id.; cr Dkt. 122). Heas also instreted to timely
communicate to Cox his decision about an appeaDKt 131 at 12). He did not appeal following
the sentencing on remand.

In his 8§ 2255 motion, Simmons raises threeugds, contending that the district court
lacked jurisdiction on the aggravated identibeft conviction, his aastitutional rights were
violated at the sentencing omrand, and Crawford and Cox weneffective. (cv Dkts. 1, 2). The

United States responds thag ttlaims are without merdt(cv Dkt. 6). This Court agrees.

2 Simmons also filed a reply, essentially rearguingchistentions, claiming that the United States failed to
address all of his arguments, misled tiourt, and requesting that his sen&non Counts One and Twenty Four be
vacated. (cv Dkt. 7). This Caus mindful of its responsility to address and resolve alaims raised in his motion.
Clisby v. Jones, 960 F.2d 925, 936 (11th Cir. 1992) (instructing “the district courts to resolve all claims for relief
raised in a petition for writ of habeas corpus pursuant to 28 U.S.C. § 2254”). That said, nof@idayirequires or
suggests consideration of a clainseal for the first time in a reply.
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DISCUSSION

This Court had subject matter jurisdiction o&mmons’ aggravated identity theft charge
and did not violate his constitutional rightstiaé sentencing on remand. And Simmons has not
established that Crawford or Casere ineffective. He is therefore not entitled to relief.
Ground One: Subject Matter Jurisdiction

In Ground One, Simmons contends the Cdlatk[ed] subject maér jurisdiction to
convict [him] for aggravated idéty theft.” (cv Dkt. 1 at 4)Specifically, he arguethat the offense
of wire fraud under 18 U.S.& 1343 is not a qualifying predite offense for a consecutive
sentence under 18 U.S.C. 8§ 1028A. (cv Dkt. 2)aHe also argues that Public Law 108-275, §
2(a) is “ambiguous” and unconstitutional becauseintioalizes conduct that is “aggravating” or
“annoying.” (Id. at 1-2). In his rep) he invokes the rule of lenignd contends he did not waive
or default his claim becauseist jurisdictional in naturé(cv Dkt. 7 at 2);see also Howard v.
United Sates, 374 F.3d 1068, 1071 (11th Cir. 2004) (“[A] jsdictional defect cannot be waived
or procedurally defaulted[.]”). His contentions arighout merit.

Title 18 U.S.C. § 3231 gives district cousisbject matter jurisdiction over “all offenses
against the laws of the United States,” and aictment that charges a federal crime establishes

the district court’s jurisdictionSee Alikhani v. United Sates, 200 F.3d 732, 734-35 (11th Cir.

In its response, the United States includes affidavits from Crawford and Cox. (cv Dkts. 6-1, 6-2). To the
extent their averments are refuted by Simmons’ allegatioissuitnecessary to rely on the affidavits to resolve the
motion, and an evidentiary hearing is not required because the § 2255 motion “and the fiteoeds of the case
conclusively show that [Simmons] is erdiflto no relief.” 28 U.S.C. § 2255(b).

3To explain his failure to raise the issue on directeahphe states that botha@rford and Cox refused to
file his “Argument” on his behalf, in violation of hiBifth, Sixth, and Fourteenth Amendment rights. (Id.).
Notwithstanding, it is unnecessary to determine whether the claim is defaulted, since the United States does not
contend that any claim is defaulted, and the claim is nonetheless without merit.
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2000). As the United States observes, CounentwFour's predicate offense was theft of
government property, in violation @B U.S.C. § 641. (cv Dkt. 6 at 10; cr Dkt. 1 at 7; cr Dkt. 102
at 35). Felony violations of § 64fualify as predicate offenses faggravated identity thefSee

18 U.S.C. § 1028A(c)(1)United Sates v. Wilson, 788 F.3d 1298, 1311 (11th Cir. 2015).
Moreover, it is of no consequence that Simswavas not convicted of the theft char§ee, e.g.,
United Statesv. Boone, 477 F. App’x 99, 100 (4th Cir. 2012)Because the statutory text does not
support [the defendant’s] contention that therast be a conviction on the predicate felony
offense, we must rejetiis argument.”).

Second, contrary to Simmons’ contention|L8.C. 8 1028A does not criminalize conduct
that is merely “annoying.” Ratheto “prove a violation of 18).S.C. § 1028A, the evidence must
establish that the defdant: (1) knowingly transferred, ggessed, or used the means of
identification of another persor(2) without lawful authority;(3) during and in relation to
a felony enumerated in § 1028A(cluhited Satesv. Lee, 743 F. App’x 296, 299 (11th Cir. 2018).
Simmons admitted to using personal identifyiimformation of other individuals to submit
fraudulent tax returns. (&kt. 44 at 16-21). This conduct is not merafynoying, is sfficient to
support his conviction, and, contrary to his assest did not constituta “victimless crime.’See
(cv Dkt. 17 at 2). Accordingly, Gund One is due to be denied.

Ground Two: Constitutional Violationduring Sentencing on Remand

In Ground Two, Simmons contends his IkifSixth, and Fourteenth Amendment rights
were violated at the sentencing remand. (cv Dkt. 1 at 5). Hest reasons that because the
Eleventh Circuit vacated hgentences on Counts One and Tiydfour, a new PSR should have

been prepared to incorporate the amended guid&liatng to loss, which would have resulted in



a different guidelines range. (cv Dkt. 2 at 2).fHeher contends that bause the actual loss was
$1,890,660 and the intended loss was $8,900,000, thet Gbould have applied U.S.S.G.
Amendment 791 to his base offense, and thet six-level enhancement under U.S.S.G. §
2B1.1(b)(2)(C). (Id. at 3].

As the United States correctly observibe remand was limited. The Eleventh Circuit
“vacate[d] the sentence on Count 24 and remahdj@dproceedings consistent with [the]
opinion.” (cv Dkt. 6 at 11; cDkt. 114 at 2). This Court oremand noted that, based on the
mandate, it did not have jurisdiction to consideequest for a lower sentence on Count One based
on a nonretroactive amendment te guidelines enhancement and tleaen if it did, it would not
impose a different sentence. (cr Dkt. 131 ats8;United Sates v. Tamayo, 80 F.3d 1514, 1519
(11th Cir. 1996) (applying law of the case dowrwhere “[a]lthough [the defendant’s] original
sentence was vacated, clearly the entire semgmackage was not to be revisited on remand
because the [appellate codmhited his resentencinp” a separate issue).

Simmons next contends the Court shouldvaet determined thats crimes involved 250
or more victims, resulting in six-level increase under U.S.S.$&2B1.1(b)(2)(C), since an agent
at the sentencing testified that In&d only interviewed nine individuals. (cv Dkt. 2 at 2). As with
his first argument, this Court lacked jurisdictitmreconsider this issue on Count One based on

the limited remand. In any evetttge claim is without merit, ste the agents’ testimony supported

4 The wire fraud conviction carried a base offense lef/@l, with a 20-level inorease because the intended
loss exceeded $7 million. (cr Dkt. 19§ 30-31). Amendment 791, which increagbé amount of loss required to
trigger certain offense level enhancements, became effective in 2015, mfteor®&’ initial sentencingee U.S.S.G.
App. C., Amend. 791 (2016). As courts have found, there is no indication the amendment was intendgd to appl
retroactively.See, e.g., Pestana v. United Sates, No. 16-21849-CV-UNGARO, 2017 WL 2805184, at *10 (S.D. Fla.
June 2, 2017xee also United Sates v. Conaway, 535 F. App’x 898, 900 (11th Cir. 2013) (“To obtain a reduction in
a term of imprisonment based on anemament to the Sentencing Guidelines, the relevant amendment must be listed
in 8§ 1B1.10(c)).



a finding that Simmons’ crime involved 250 arore victims. They testified that personal
identifying information of between 300 td0® individuals was foud in a notebook inside
Simmons’ business, and thatxtaeturns using the personalformation of more than 250
individuals were filed from twéP addresses associated wdiimmons. (cr Dkt. 105 at 14-16, 26).
Additionally, the guidelines define a victim @& case involving means of identification as “any
individual whose means of idgfication was used unlawfully owithout authority.” U.S.S.G.
§2B1.1, cmt. n.4(E)ee also Pestana, 2017 WL 2805184 at * 11. The Eleventh Circuit has found
that this includes deceased individu&se United States v. Philidor, 717 F.3d 883, 886 (11th Cir.
2013).

The sentencing enhancements were therefareatty applied. His duprocess rights were
not violated and he igot entitled to an eviehtiary hearing on thesentencing issues on Count
One. And in any event, as to each of his caidas, Simmons provides no authority finding that
such purported sentencing errors constitute a cotgtit violation entitling a petitioner to relief
in a collateral proceedingee Spencer v. United Sates, 773 F.3d 1132, 1139 (11th Cir. 2014).
Accordingly, Ground Two is due to be denfed.

Ground Three: Ineffective Assistance of Counsel

In Ground Three, Simmons contends that Goasvand Cox were ineffective. (cv Dkt. 1

at 7). To establish ineffectivassistance of counsel, he muasmonstrate that (1) counsel's

performance was constitutionally deficieatid (2) he was prejigkd as a resul&rickland v.

5 In a footnote, Simmons contends that his sentence on the aggravated identity theft conviction is illegal
because the Court could only impose @teece of 24 months of imprisonment without supervised release. (cv Dkt. 2
at 3 n.5);see also (cv Dkt. 7 at 6 (arguing inefféiwe assistance of counsel for ta# to raise argument)). As the
Eleventh Circuit noted, however, the statutory maximum tdreupervised release iseyear. (cr Dkt. 114 at 23ge
also 18 U.S.C. 8 3583(b); 18 U.S.C. § 1028A(a)(1) and (b)(2); 18 U.S.C. § 3559(a)(5).
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Washington, 466 U.S. 668, 687 (1984). “Judicial scrutinycofinsel's performance must be highly
deferential. . . . A fair assessment of attornefgumance requires that exy effort be made to
eliminate the distortingeffects of hindsight, to reconstit the circumstances of counsel's
challenged conduct, and to evaluate the confoim counsel’s pepective at the timé Id. at 689.
And “a court must indulge a strong presumption tmainsel’s conduct falls within the wide range
of reasonable professional assistance; théthésgdefendant must overcenthe presumption that,
under the circumstances, theattbnged action might be cddsred sound trial strategyld.
(citation and internal quation marks omitted).
The Strickland test also applies to challenges of guilty plege Scott v. United Sates,

325 F. App’x 822, 824 (11th Cir. 2009he Eleventh Circuit explains:

In this context, the first prong &rickland requires the defendant to show

his plea was not voluntary becauserbeeived advice from counsel that

was not within the range of competence demanded of attorneys in criminal

cases. The second prong focuses on whether counsel’'s constitutionally

ineffective performance affected the cane of the plegrocess, meaning

the defendant must show a reasongbtebability that, but for counsel’s

errors, he would have tared a different plea.
Id. (internal quotation markand citations omitted);afler v. Cooper, 566 U.S. 156 (2012).

Notably, “counsel owes a lesser duty to a clieho pleads guilty thato one who decides

to go to trial,” and “need only pr@e his client with an understamdj of the law in relation to the
facts, so that the accused may make an informed and conscious choice between accepting the
prosecution’s offer and going to triaWofford v. Wainwright, 748 F.2d 1505, 1508 (11th Cir.
1984). Counsel must make an “independent exaromaf the facts, circumstances, pleadings and

laws involved, [and] offer his infoned opinion as to the best ceearto be followed in protecting

the interests of the clientld. Collateral relief is only available if a petitioner “prove[s] serious



derelictions on the part of counsel sufficient to show that hiswdseanot, afterlg a knowing and
intelligent act’ Lopez v. Reid, No. 2:14-CV-584-FtM-38-MM, 2017 WL 2869405, at *2 (M.D.
Fla. July 5, 2017) (quotinglcMann v. Richardson, 397 U.S. 759, 774 (1970)).

Because Simmons cannot show deficientfqpmance by Crawford or Cox, or any
resulting prejudice, his ineffectivesastance of counselaims fail.

|. Crawford’s Assistance

Simmons contends that Crawfok@s ineffective in failing to:
1) File a motion to suppress basedamnillegal search and seizure at his residence and office;
2) File a document contending that the Court lacked subject matter jurisdiction to convict for
aggravated identity theft; and
3) Object to the PSR’s application of a$evel enhancemennder § 2B1.1(b)(2)(C).
(cv Dkt. 2 at 4; cv Dkt. 7 at 6-7Jhese contentions are without merit.
First, as the United States correctly codie by pleading guilty 8imons waived claims
of pre-plea ineffective assistaa of counsel, including that counseds ineffective in failing to
file a motion to suppress. (cv Dkt. 6 at 18jjson v. United Sates, 962 F.2d 996, 997 (11th Cir.
1992); Franklin v. United States, 589 F.2d 192, 194-95 (5th Cir. 1979)oreover, he fails to
specify or support with factual &l the basis for a motion taigpress, or any pjudice he has

suffered.

Second, as discussed, this Court had jurisdiativer the aggravated identity theft offense.

6 Simmons does not assert that his guilty plea was unknowing or involuntary. Even if he did, the Rule 11
colloguy demonstrates that he entered the plea knowimgdHligently, and voluntarily. Indeed, “[t]here is a strong
presumption that statements made during the plea colloquy are true,” and he “bears a heavy burden to show that his
statements under oath were faldeatel v. United Sates, 252 F. App’x 970, 975 (11th Cir. 2007). At the change of
plea hearing, he confirmed that he understood the chiargdgch he was pleading guilty and that he was not forced,
coerced, or promised anything independent of the plea agreement. (cr Dkt. 102 at 9Hd f@@her acknowledged
that he was waiving constitutional rights, including his righd jary trial and “any objections as to how the charges
were brought against [him] or as to how the evidein [his] case was gathered[.]” (Id. at 33).
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See Alikhani, 200 F.3d at 734-35. Counsel is not ineffectiviailing to raise an argument that has
no legal basisFreeman v. Attorney General, Sate of Florida, 536 F.3d 1225, 1233 (11th Cir.
2008) (“A lawyer cannot be deficient ftailing to raise aneritless claim.”).

Third, contrary to Simmons’ assertions, Cfasd did object to thessessment of the six-
level enhancement under § 2B1.1(b)(2)(C), both gd@nd at sentencing. (cr Dkt. 113 at 19; cr
Dkt. 105 at 41-43). He also chailged the PSR’s calculations basedintended loss rather than
actual loss and the United States’ proof ofdah®unt of loss. (cr DkL05 at 6-7, 9, 11-12). The
Court overruled the objections. Accordingly, Simmassunable to establish that Crawford’'s
performance was deficient or tHa suffered prejudice, and Ground Three as to Crawford fails.

[I. Cox’' Assistance

Simmons contends that Cox was ineffective in failing to:

1) Argue on appeal that the Couacked subject niter jurisdiction toconvict him for
aggravated identity theft;
2) Argue on appeal that the Cowrblated his constitutional ghts during the sentencing on

7 Simmons does not expressly contend that Crawfoslimetfective in failing to file a notice of appeal.
Indeed, Simmons filed a timely notice. (cv Dkt. 93). Aftee Eleventh Circuit direetd Crawford to brief the
supervised release issue, Crawford responded to a letter from Simmons relating to other possiblesafguibknt
7 at 10-11). Crawford explained that,

[w]ith respect to challenging the enhancememder the sentencirguidelines, please be
advised that | do not believe there is a lggsufficient reason to challenge any of the
enhancements. | am unawareanfy recent case law that will enable us to pose a legal
argument. If you feel otherwise, please let knew. With respect to your assertion that
there is a new “loss amount” and that the guidelines have changed, while you may be
correct please be advised this is not an appedlste. . . . If your case is sent back . . . for
resentencing . . . | will try and convince the judge to readdress the original sentence of
incarceration. However, since the appellate opinion will not have disturbed that original
sentence | doubt [the Court] will grant our request. | will make the effort if we get to that
point.

(Id. at 10). As discussed, the arguments Simmons waritei raere without merit, arifla]ppellate counsel is not
ineffective for failing to raise claims ‘reasably considered to be without meritUhited Sates v. Nyhuis, 211 F.3d
1340, 1344 (11th Cir.GD0). On appeal, Crawford nohetess requested that Simmons receive a plenary resentencing.
See Smmons, 2016 WL 4447161, at *3ee also Smmons v. United Sates, 14-11335, 2016 WL 7011657 (11th Cir.
Nov. 29, 2016).
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remand,

3) File a motion relating tthe amendment to U.S.S.G. § 2B1.1(b)(1).

4) File a motion relating to the lack of evidenegarding the number @ictims to support
an enhancement under U.S.S.G. § 2B1.1(b)(2)(C); and

5) File an appeal as to the laok subject matter jurisdictiorthe constitutionaVviolations at

the sentencing, and Crawfordieffective assistance.

(cv Dkt. 2 at 4-5; Dkt. 7 at 7). He also asserts ligatequested Cox to file an appeal. (cv Dkt. 2 at
5). These contentions are without merit.

First, Simmons has not shown deficientfpemance or prejudice resulting from any
claimed deficient performance, specifically fradox’ failure to file a motion relating to the
enhancements based on the amount of loss or euafbvictims. At sentencing, both Cox and
Simmons addressed the amendmerth&éoamount of loss enhancem, but as ned, this Court
found that it lacked jurisdictioma that a reduction was unwarrashtécr Dkt. 131 at 5-6). Second,
his contention that the enhancemh based on the number of victinvas incorrectly applied was
beyond the scope of the limited remardl, in any eventyithout merit.See Freeman, 536 F.3d
at 1233. And as noted, the contentibat the Court lacked subjematter jurisdiction over the
aggravated identity theft offense was without meknd as to Cox’ failure to raise Crawford’s
ineffective assistance on appeal, “[tihe prefd means for deciding a claim of ineffective
assistance of counsel is digh a 28 U.S.C. § 2255 motion ‘evérthe record contains some
indication of deficiencie counsel’s performance.United Sates v. Patterson, 595 F.3d 1324,
1328-29 (11th Cir. 2010) (citation omitted). Indeed, Simmons was able to raise his ineffective
assistance of counsel claim in this proceeding.

To the extent Simmons contés that Cox was ineffective in failing to pursue an appeal, it
is true that an attorney’s failure to file a notice of appeal as requested by a defendant constitutes

deficient performanceroe v. Flores-Ortega, 528 U.S. 470, 477 (2000). kWever, if a defendant
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does not instruct counsel to filenatice of appeal or &ghat an appeal ndie taken, a court must
determine whether counsebnsulted” with the defedant about an apped#dl at 478. This means
“advising the defendant about thdvantages and disadvantagetaéfng an appeal, and making
a reasonable effort to diseer the defendant’s wishedd.

“[Clounsel has a constitutioly imposed duty to consult with the defendant about an
appeal when there is reason to think either () @ahrational defendantould want to appeal (for
example, because therearonfrivolous grounds for gpal), or (2) that thiparticular defendant
reasonably demonstrated to counsel tiatwas interested in appealingd. at 480. Relevant
factors include whether the conviction followgjailty plea, whether the defendant received the
sentence he bargained for, and “whether the [plg@ement] expressly . . . waived some or all
appeal rights.1d.

Here, there are several fad suggesting that Cox had no duty to consult with Simmons
about an appeal. First, Simmons’ sentence onn€Twenty Four was mandated by statute and
the term of supervised release was corre@edond, he points to nwnfrivolous grounds for
appeal. Moreover, he pleaded guilty, and his plg@eement included adad appeal waiver and
an appeal would have been het limited by the scope of remartite United Sates v. George,

752 F. App’x 816, 821 (11th Cir. 2018). And apart frbim conclusory assertion that Cox refused
to pursue an appeal, there is no indication iatmons reasonably demoraed an interest in
appealing

The United States also contertldat Simmons doet establish that “he specifically asked

8 Counsel avers that after the sentencing he explained that Simmons could appeal the senteate and th
Simmons did not ask counsel to file a notice of appeal. (cv Dkf] 6}2To the extent this presents a factual dispute
with Simmons’ allegations, it is urnessary to rely on counsel’s dfvit to resolvehe motion.
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counsel to file a notice of appead that counsel failed to corlswith him about an appeal,” and
he “does not provide spprt for his conclusory notice of appeddim.” (cv Dkt.6 at 19). Indeed,

in his memorandum of law, Simmons merely asdbeds he “requested” that an appeal be filed,
and that Cox “refuse[d]ral abandon[ed]” the discussed issues. (cv Dkt. 2 sse5lso cv Dkt. 7

at 8).

Rather than support Simmons’ claim of ineffee assistance of counsel, this assertion
suggests that he and Cox did discuss the possiailiythe merits of an appeal. Notably, Simmons
does not allege that, following hikscussions with cour§ he insisted on counsel filing a notice
of appeal despite counsel’s judgrtrat any appeal would be withauerit. As notd, the claims
Simmons wanted raised were, in any event, witmoetit. And as the United States observes, if
Simmons intended to pursue an appeal, he had ilitg tbfile a notice of appeal as shown by his
prior pro se notices of appeal. (cv Dkt. 6 at 16).

Ultimately, Simmons provides no detail to suggas conclusory assertions, including the
nature of his request and Cox’ géxl refusal. To be entitled &m evidentiary hearing, a petitioner
must allege “reasonably specific, non-conclusawctd that, if true, would entitle him to relief,”
see Griffith v. United States, 871 F.3d 1321, 1329 (11th Cir. 201&hd a “hearing is not required
on ... claims . .. which are based upon unsupported generalizatioh®es v. United States,
876 F.2d 1545, 1553 (11th Cir. 198%9¢ also Saundersv. United Sates, 278 F. App’x 976, 979
(11th Cir. 2008). Accordingly, sindee alleges that he requested @mxle an appeal, but did not
provide factual support or context, Simmons waeded to file an afflavit setting forth all
discussions and attempted discussions he hadGeithregarding an appeal. (cv Dkt. 12 at 3). He

was further directed to explain what actioa took, if any, upon receng any notice from Cox
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that he believed an appeal woble without merit. (1d.). And hevas directed to explain how and
when he learned that counsel hrat filed an appeal as requeaktéld.). He was advised that he
was free to include any additional factual supportitiy be relevant to hidaim, and that failure
to respond to the order “as dited” may be construed as abdanment of the claim. (Id.).
Subsequent to this directive, Simmonsdite/o motions taontinue, which were granted.
(cv Dkts. 13, 14, 15, 16). In his response, althougtehsserted his inefftiee assistance claims,
namely as it relates to the Court’s subject arafirisdiction, (cv Dkt. 17), he did not file an
affidavit addressing the issues as directedeéd, although he “re-aies Grounds #1 thru #3 in
his June 2018 Reply brief” and attaches his rdpdydoes not specificalpddress Cox’ failure to
pursue an appeal, despite being informed thatré&atio respond to the Court’s order as directed
may be construed as abandonmernhefclaim. (Id. at 2; cv Dk17-1; cv Dkt. 12 at 3).
Accordingly, since Simmons did not elaboraiehis discussions with counsel as directed,
his unsupported statement that he requested Cox to pursue an appeal does not warrant an
evidentiary hearing. And given Simmons’ conclusaliggations that fail to establish ineffective
assistance of counsel and his failure to t®gvethe record despite being warned of the
consequences of failing to pnd as directed, the claim tiabx refused Simmons’ request to

pursue an appeal is due to be dediSinmons is therefore not et to relief on Ground Three.

9 Courts in this Circuit have denied relief based int pa a petitioner’s failure to provide an affidavit as
directed.See, e.g., United Sates v. Clark, No. 4:14CR75/MW/CAS, 2018 WL 1096462, at *5 (N.D. Fla. Jan. 29,
2018),report and recommendation adopted, No. 4:14CR75-MW/CAS, 2018 WL 1100880 (N.D. Fla. Feb. 28, 2018)
(“Given [the petitioner’s] lack of response to the court grds well as the lack of even the most minimal factual
support for his assertions, the court finds that neitbléaf nor an evidentiary hearing is warrantedUhited States
v. Smmons, No. 4:15CR48/MW/GRJ-7, 2018 WL 3543847, at *5-6 (N.D. Fla. June 6, 2G$8)t and
recommendation adopted, No. 4:15CR48-MW/GRJ-7, 2018 WL 3546361 (N.D. Fla. July 22, 2018) (“[T]he Court has
no difficulty concluding that Petitioner’s bare assertion thaheel failed to file an appeal as directed falls well short
of establishing entitlement to an evidentiary hearinge;also Equity Lifestyle Properties, Inc. v. Fla. Mowing And
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Certificate of Appealability (“COA")

A COA may issue “only if the applicant has madsubstantial showing of the denial of a
constitutional right,” which reques Simmons to demonstrate “thaists of reason could disagree
with the district court’s resolution of his constituinal claims or that jists could conclude the
issues presented are adequate to deserve encouragement to proceedMiiterel’v. Cockrell,

537 U.S. 322, 327 (2003); 28 U.S.C. § 2253(c)(&cdise Simmons cannot meet this standard,
he is not entitled to a COA and cannot appe&brma pauperis.
CONCLUSION

Petitioner Simmons’ 8§ 2255 motion¥ENIED. The Clerk is directed to enter judgment

in favor of the United States and aggtiSimmons, and to close the case.

DONE AND ORDERED this 4th day of June, 2020.

/s/ James O, Whittemore

JAMESD. WHITTEMORE
United States District Judge

Copies to: Petitioner, Counsel of Record

Landscape Serv., Inc., 556 F.3d 1232, 1240 (11th Cir. 2009) (“The court may dismiss a claim if the plaintiff fails to
prosecute it or comply ith a court order.”).

While Simmons did file a response, it nonetheless doesomply with the Court’s instructions. However,

even if this noncompliance is not construed as an abaretdrofthe claim, Simmons’ allegations are insufficient to
entitle him to relief or an evidentiary hearing.
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