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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
BRINDEL SIWANOWICZ,
Petitioner,

V. CASE NO. 8:18cv-698T-02SPF

SECRETARY, DEPARTMENT
OF CORRECTIONS,

Respondent.
/

ORDER

Before the Court is Petitioner Brindel Siwanowgjato sepetition for
habeas corpus filed pursuant to 28 U.S.C. § 2254. Ms. Siwanowicz is s&8\2ng
monthsin prison forher state conviction oburglary of a dwelling and petit theft.
After careful consideration of the petition (Dkt. 1), the response (Dkt. 4), and the
appendix of the state court records (Dkt! #)e petition is denied.

Background and Procedural History
On March 23, 201%nid-afternoonMs. Siwanowiczdroke into the home of

Joseph and Sonel Wilsomho werebrothers. She testified at tridlesgained entry

! The state courts’ records are found in an appendix in paper format. The appendix contains 28
separate exhibits. Record citations will be denoted using the exhibit number and,sangces
the page number.
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by throwing a roclor chunk of concrete blodkrough a back window.Sheleft
the house through the back with casebesr andash. She testified she had been
in a relationship with Josepiilson, had been staying at his house, and needed to
retrieve her medicine and other personal belongings. She was identified leaving
the home from a video taken by a neighbbine WIson brothergestified they
never aw her before.Exh. 2 at 76, 85, 87, 12Although she denied taking $700,
which is the amountoseph Wilsomeported to the policehe jury found her guilty
of burglary of a dwelling and petit theft.

The lowest prison term the ft@ner could have received was 44.12 months.
Exh. 2 at 71.The trial court declined to depart downward and sentenced Petitioner
to 88.2 months in prison. The judgment and senterceper curiamaffirmed
without opinionon direct appeal Exh. 19;Siwanowicz v. Stat@02 So. 3d 420
(Fla. 2d DCA 2016).Petitiorerthenfiled in the state circuit court a motion and an
amended motion for postconviction relief pursuant to Florida Rule of Criminal
Procedure 3.850. Exhs. 22, ZBhe amended motion was deniadd the denial
wasper curiamaffirmedwithout opinionon appeal Exhs 25, 27;Siwanowicz v.

State 241 So. 3d 125 (Fla. 2d DCA 2017 his timely petition followed.

2 Her entire trial testimony is found at Exh. 2 at 106-27.
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Three of Petitioner’s four grounds claim ineffective assistance of counsel
(grounds two through four). The first ground raises the issoeeofal
competency

Exhaustion and Procedural Default

The writ of habeas corpus cannot be granted unless the petitioner has
exhausted all available state court remed{@sleman v. Thompspb01 U.S. 722,
731 (1991) Lucas v. Sec'y, Fla. Dapf Corr., 682 F.3d 1342, 1351 (11th Cir.
2012)(citing 28 U.S.C. § 2254(b),(c}) Exhausting state remedies requires a
petitionerto “fairly present her claim in each appropriate state cdliitereby
alerting that court to the federal nature of the claiBdldwin v. Reesé&41 U.S.
27, 29 2009 (citing O’Sullivan v. Boerckelb26 U.S. 838, 848 (199@hdDuncan
v. Henry 513 U.S. 364, 365 (1995) (per curiam)he petitioner must have “fairly
presented” both the facts and substance of the constitutional federal habeas claim
first to the state catt Anderson v. Harles€t59 U.S. 4, 6 (198Zkiting Picard v.
Connor, 404 U.S. 270,725 (1971). A state prisonemustproperly raise a federal
constitutional claim bygiting the federal source of law, or a case decithieg

claim on federaggrounds Howell v. Mississippi543 U.S. 440, 44314 & n.2

3 AccordRose v. Lundy55 U.S. 509, 518-19 (1982) (“A rigorously enforced total exhaustion
rule will encourage state prisoners to seek full relief first fronstaee courts, thus giving those
courts the first opportunity to review all claims of constitutional error.”).
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(2005). Thestate prisonemust have presented the same claim to the statescourt
as the onéeing raisedn thefederal habeas petitiorRicard, 404 U.Sat276.

Federal habeas reviaway beprecludedn certain circumstancedf the
claim was raised in state court but the state court found the claimefieadted on
state procedural groundbe claim is procedurally barred from habeas review
Coleman 501 U.S. at 728B0. Under th@rocedual default doctringa claimis
barred if the clainwasnot raised in state court and “the court to which the
petitioner would be required to presethig claims in order to meet the exhaustion
requirement would now find the claims procedurally barreégigleman 501 U.S.
at 735 n.1.To avoidaprocedural barma petitioner must showeithercause for and
actual prejudice from the default or fundamental miscarriage of justice from
applying the default. Lucas 682 F.3d at 13538 mith v. Jonex56 F.3d 135,

1138 (11th Cir. 2001).

Respondent argues part of ground one as wegifamdsthree and fouare
barred from reviewlIn this case Petitioner has not alleged cause and prejudice or a
fundamental miscarriage of justice to overcome any of a procedural default.
Ground One

Petitioneralleges hemental illness was “not properly handled during trial
proceedings.” Dkt. 1 at 3. She claims:

| have been in and out of mental hospitals since the age of six for
paranoid schizophrenia, -ppblar psychosis @ major depression. |
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have written multiple requests to see a psych doctor before trial. Five

days after trial was put on two aigiepressants (Geodon & Remron). |

was experiencing hallucinations before and during trial.

Dkt. 1 & 3. This claim wagperhaps intended to be a procedural due process claim
insofar as it raises the proper handling of her mental iliness during the trial.

A claim based on mental competency to stand trial may allege a violation of
either procedural or substantive due proedksded by the Fourteen Amendment
SeeWright v. Sec’y for Dep’t of Cory278 F.2d 1245 (11the Cir. 2002)

Generally, a claim asserting a substantive due process claim relating to mental
competency cannot be defaultddawrence v. Sec'’y, Fla. Dep’t of Cori700 F.3d
464, 481 (11th Cir. 2012) (collecting casaA)ight, 278 F3d at 1259.A

petitioner mustmeet the high burden pfesenng clear and convincing evidence
that demonstrageher incompetency by a preponderance of the evidaviegina

v. Singletary 59 F.3d 1096, 1106 (11th Cir. 1995).

The Petitioner’s trial testimony evidenaasionalcommunication and an
undersanding ofthe charges against heshe aptlyexplairedher version othe
back storysheshared with the Wilson brotheasd why her need to break in to

obtain her medicirfewasjustifiable, and also claimed ignorance of the $ir00

cash. Exh. 2 d@08-17, 121. Shetruthfully testified she was seven times a

4 She took medication for injuries resulting from a car accident — “I had brain, neclaekd b
issues, seizures, asthma, COPD.” Exh. 2 at 108.
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convicted felon and four times convicted of a crime of dishonesty. Exh. 2-at 106
07.

She did not testify about her alleged history of mental problems, such as
hospitalizations for paranoid schizophreniapblar psychosis, and major
depression sincéé age of six, and the trial court had no reason to doubt her
competency. Even if she had revealed this information, a history of mental iliness
IS not enough to warrant a competency heariggeCard v. Singletary981 F.2d
481, 485 (11th Cir. 199Z¥eermining lifelong history of emotional problems did
not require competency hearin@yright, 278 F.3d at 1259 (determining diagnosis
of chronic schizophrenia alone was insufficient to create doubt of competency to
stand trial).

The Petitioner’s procedurdue process claim, however, is procedurally
defaulted. Although in hempro sebrief on direct appeal the Petitioner alleged she
suffers from mental illness and was experiencing hallucinations at the time of trial,
she did not assert a federal constitutional violation. Exh. 18. In her initial rule
3.850 motion, which was denied without prejudice based on facial insufficiency,
she raised a vague allegation the she suffered from various health conditions. Exh.
23. In her amended motion for postconviction relief she dropped those allegations,
and on appeal from its denial she did not argue or raise a federal due process claim.

Exhs. 24, 26.



Even if this Court were to consider the procedural due process mental
competency claim on the merits, the Petitioner is not entitled to relief in view of
the deference prescribed in 28 U.S.C. § 2254(the state trial court had no
reason to doubt her competency based on her performance dééaMeding 59
F.3d at 1106.

| neffective Assistance of Counsel

Ineffective assistance of counsel is established by a sha#ingth 1)
counsel’s deficient performance and 2) prejudice resulting from the deficient
performance.Stricklandv. Washington 466 U.S. 668, 6888 (1984. Deficient
performanceneans‘that no competent counsel would have taken the same
action.” Preston v. Sec’y, Dep't of Corr745 F. App’x 835, 837 (11th Cir. 2018)
(citing Johnson v. Sec'’y, Dep't of Cor643 F.3d 907, 928 (11th Cir. 2011)).
Stricklandprejudicerequiresthe petitoner showthereasonable probability that,
but for counsel’s unprofessional errors, the result of the proceeding would have
been different.ld. (citing Strickland 466 U.S. at 694).

In the habeas context, this Court’s review is “doubly deferential” as
governed by botltricklands “high bar” and 28 U.S.(8 2254(d), as amended by

the AEDPA? Harringtonv. Richter 562 U.S. 86, 105 (201%):[T]he question is

5 AEDPA is the AntiTerrorism Effective Death Penalty Act of 1996.
® See alscCullen v. Pinholster563 U.S. 170, 202 (2011) (“doubly deferential standaidance
v. Warden, Ga. Diagnostic Prisp822 F.3d 1298, 1303 (11th Cir. 2019) (“double deference”).

v



not whether counsel’s actions were reasonable [but] whether there is any
reasonable argument that counsel satisSedklands deferential standard.Id.
at 105. The state court’s adjudication of the claims on the merits may be subject to
habeas reliebnly where the decision was either 1) “contrary to, or involved an
unreasonable application of,” clearly established federal law or 2) based on an
unreasonable determination of the facts. 28 U.&654(d). Because the state
postconviction court in MsSiwanowicz’s case recognized and appfdackland
the “contrary to” test cannot be met.

The two remaining considerations are whether the postconviction court
made an “unreasonable application’Stficklandor an “unreasonable
determination” of the facts. Given the presumption of correctness of the state
court’s determination of factsee28 U.S.C. 2254(e)(1), and the due deference to
the state court’s decision, if not unreasonagdeRenico v. Left559U.S. 766, 779
(2010), each ground must be analyzed by first examining the state court’s decision

as limited by the “double deference” standard of review discussed 4bove.

" This Court does not make an independent assessment of whether counsel’s actions were
reasonable SeePutnam v. Head?68 F.3d 1223, 1244 n. 17 (11th Cir. 20@¥)t. denied537
U.S. 870 (2002).

8 That the state appellate court affirmed without an opinion does not lessen theaefre.
Wright v. Moore 278 F.3d 1245, 1254 (11thCir. Cing¢h’g and reh’g en banc denigd78 F.3d
1245 (2002)cert. denied sub naniVright v. Crosby538 U.S. 906 (2003)A federal claim
presented to and denied by a state court is considered adjudicated on the meritaapsent “
indication or statéaw procedural principles to the contranRichter, 562 U.S. at 99.
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Ground Two

Petitioner claims her trialotinselwas ineffective byailing to addres her
medical issuesShe alleges:

| have suffered severe beatings to my head and seizures that have

caused cognitive and comprehensive damage. | was TABE tested in

2001 and scored above a tenth grade level, however, in 2016 | scored

below a fourth gradievel.

Dkt. 1 at 4. Although perhaps undevelopadher petition her rule 3.850 motion
provided more detaiblleging that'[g]iven her continuous psychotic and

demented gibberislit should have been evident that his client was not fit to stand
trial.” Exh. 24 at 8. The state postconviction court found Petitioner failed to allege
how she was prejudiced by the alleged deficient performance. Exh. 25.

This claim iswithout merit and refuted by her trial testimony, which
displayed her ability to respond to each question clearly and to convey coherently
her justification for her actionsThe state courts’ rejection of this ground of
ineffective assistance of counsel was neitlreunreasonable application of
Stricklandnor based on annreasonable determination of the facts in light of the
evidence presented in stataido
Ground Three

Petitioner claims ineffective assistancerad counsel concerning his

advice



[Counsel]was toldof my mental illness and told nmet to mentionit.

He told me | was facing 45 months and we could downward depatrt it

so“I'm looking at’ 22.5 months and he never explained everything |

was unable to do if | went with a speedy trial.
Dkt. 1 at 5. This claim was raised in her initial 3.850 motion, whiciswdenied
with leave to amend. She failed to reallege this ground. This claim is procedurally
defaulted and also devoid of merit becaus&mklandprejudice was alleged.
Ground Four

Petitioner contends her trial counsel rendered ineffective assadvgn
failing to raiseherhistory of drug and alcohol abuse which has resulted in a loss of
memory, concentration, and comprehension. Dkt. 1 &h& readily admits this
claim was never exhausted before the state courts “due to misadvice of prison law
clerks.” Id. Even if this claim were not procedurally defaulted, Petitioner fails to
allege counsel knew this information, and her trial testimony refutes any hint of
memory loss or lack of concentration or comprehension. As noted by Respondent,
“[it is clear from both her testimony and from her request to the court for a
‘furlough’ to arrange care for her children and an elderly relative prior to fiuagin
her sentence that she understood well what was happening.” Dkt. 4 at 13 (referring
to Exh. 2 atl68-69).

The petition for the writ of habeas corpus (Dkt. 1) is denied. The Clerk shall

enter judgment against Petitioner and close the case.
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Certificate of Appealability and L eave to Appeal in Forma Pauperis

Petitioner is not entitled to a certificate of appealability (“COA”) because
she cannot make “a substantial showing of the denial of a constitutional right.” 28
U.S.C.§2253(c)(2);Slack v. McDanigl529 U.S. 473, 48384 (2000). Having
been denied a COA, Petitioner is not entitled to proceed on apgeaha
pauperis

DONE AND ORDERED at Tampa, Florida, on Octob&é, 2020.

meﬁ”ﬁNf(%i

UNITED STATES DISTRICT JUDGE

COPIESFURNISHED TO:
Petitionerpro se
Counsel of Record
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