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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
LAUREN DALEY,
Plaintiff,
V. Case No: 8:18-CV-1465-T-27AAS
DR. FRANK S. BONO, D.O., ROBERT
J. SHUTTERA, GULF COAST SPINE
INSTITUTE, BIOSPINE INSTITUTE,
LLC, and AVION ANESTHESIA,LLC,

Defendants.

ORDER

BEFORE THE COURT are Defendants’ Motion to Dismiss Plaintiff's Second Amended
Complaint with Prejudicel¥kt. 47), Plaintiff Lauren Daley’'sesponselkt. 51), and motions for
summary judgment from DefendaRobertShuttera (Dkt. 48) and Defendants Gulf Coast Spine
Institute, Bidpine Institute, LLC, and Avion Anesthesia, LL@o(lectively, the “Medical
Defendants”) Dkt. 49, and Plaintiff's responses (Dkts. 54, 55). Upon consideration, Defendants’
motiors for summary judgmerire GRANTED. The motion to dismiss BENIED as moot.
I BACKGROUND AND UNDISPUTED FACTS

This lawsuit alleging violations of the Florida Consumer Collection Practices Act
(“FCCPA”) and the Fair Debt Collection Practices Act (“FDCPatsesrom effortsby medical
providers toguarantee and collect payment for medical serypcegided to a patient injured in
two automobile accidents who was referred to ti@ntreatmenby her personal injury attorney.

Before being treated, the patient signaa industry standard letter of protectiqtiLOP”)
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guaranteeing payment from the proceeds of any settlement of her personal injury clendgcor
award, to cover medical costs not covered by insurance. She also signed assignmentssof benefit
in favor of the medical providers.

In her Second Amerdl Complaint,Daleyalleges the medical providers and their attorney
violated the FCCPA and FDCPA by conditioning medical services on a guarantee of payment,
unsuccessfullyilling herinsurers, sending balance statements, eridrcing the LOP through
their attorney after her personal injury claims were settBte contends that those actions
constituted debt collection activity and thiaé medicalproviders andheir attorney conspired to
violate the state an@deral consumer protection statutes.

The material facts are largely undisputiedAugust 2014, Daley suffered slipped discs in
her neck and a dislocated jaw as a result ofautomobileaccidens. (Dkt. 501 at 6, 16). She
initially saw achiropractor for her neck injury and a dentist for her jaw injury. td6). Her
personal injury lawyer, Michael Meksraitis, referred her to Dr. Bono for continuigpzen. (Id.
at 67). On May 27, 2015, during her third visiith Dr. Bono,heperformed surgery to cauterize
the nerves in her neck. (Id. at 7; Dkt. 50-3 at 4).

Dr. Bono’s medical servicasere billedthrough Gulf Coast Spinal Institute. (Dkt. 30at
4). BioSpinelnstitute, LLC provided the surgical center tbe surgery. [d.). Avion Anesthesia
provided anesthesia durinilge surgery. (Id.) Daley is not aware of any medical treatments or
procedures that were medically unnecessary. (Dkt. 50-1 at 11).

At the time of the ecident Daley hadhealth insurancewith Tricare andautomobile
insurancewith State Farm.I€. at 6, 16). Dr. Bono’s charges were covered by her insurance. (Dkt.

50-3 at 4). At the time of surgery, Bipine was noapprovedo bill Tricare (Id.; Dkt. 551 at 18



20). Daleyknew BioSpine could not bill Tricare, but still went ahead whiasurgery. Dkt. 50-3
at 4.! BioSpine’sattempts to obtain payment from Tricare aftewits approved to billwere
unsuccessful. (Id.). Avion submitted its bill to State Farm, buState Farntoverage had been
exhausted. (Id.; Dkt. 5@ at 3)? Avion also billed Tricare, bytayment was deicied sinceAvion
was not approvetb bill Tricareat the time of surgery. (Dkt. 50-3 at 4).

During her first visitwith Dr. Bono, Daley signedn LOP. LOPsguarantee payment for
medical treatment from a future lawsuit settlement or verdict award whareairte does not
cover all the costsDkt. 50-3 at3). The letter Daley signed provided,

| authorize my attorney to withhold such sums from any insurance
settlement, judgment, verdict, or other source as may be necessary to
adequately protect provider afl funds owing to me from my case by
way of insurance gyments judgment, verdict, or other such source

which may be paid toy attorney or myself.

Provider agrees to make every effort to collect benefits from any and all
available and/or applicable coverage. . . .

It is understood that if the attorney of record no longer represents me for
my claim, makes no recovery on my claim, or fails to adhere to any and
all terms agreed to in thisOP], the entire balance for services rendered
to me will be immediately regarded as my responsibility.

1 This comes fronthe declaration of Laura Henderson, the Administrative Director andreteprepresentative for
Avion, Gulf Coast, and Bigpine.Although Daley argues that the Medical Defendaidsnot “initially advise[]” her

that hey were ineligible for payment froifricare (Dkt. 54 at 6), she provides no evidence to refute Henderson's
averment thashe knewthatat least BioSpine could not bill Tricare.

2 Nonetheless, State Farm provided explanationsefectingpaymentthat do not relate to exhausted coverage (

Dkt. 551 at 23, 26, 60), and apparently approved some payments after it notified Nieksr&eptember 9, 2014
that Daley’s coverage was exhausted, (id. at RBhough neither partgubmitted evidence ahis, Daley seems to
explain that State Farm’s paymenterebased on “the terms and conditions of the policy of insurance under which
the subject claim is being made as well as the Florida No Fault Statute.” @Ok28. None of this is material to a
resolution of the motions.



(Dkt. 50-1 at 44). That letter was faxed to Meksraitis for his signature, but he did not sign it. (Dkt.
55-1 at 15).

Daleyalso signed a Gulf Coast/E8pine Financial Policy and Acknowledgment of Notice
of Privacy Practices in which she acknowledged “delinquent accounts will be turned omer to a
outside collection agency or attorney if balances remain unpaid.” (DKt.a&5@ 7, 50). And she
signed a&BioSpine assignment of benefits, agreeing to pay the balance of any charges not covered
by insurance. (Id. at 18; Dkt. 50-2 at>1).

In her deposition, Daley acknowledged that none of the Medical Deferdamtsunicated
with her regarding anyfahe medicalbills. (Dkt. 501 at 21). All medical bills and statements
went direcly to her attorney, Meksraitis, and Daley did not have “any involvement in the back and
forth” between Meksraitis and the Medical Defendants. (Id.).

Gulf Coast sent eight statemeft@kt. 50-3 at 1824; Dkt. 504 at 13; Dkt. 551 at34-
35, 39, 45).The final two statements reflect that Daley does not have a balance because her
insurance paid the amount. (Dkt.-8t 23). One statemeiisting Meksraitis as the addressee
requested @gyment of $13.85Dkt. 551 at 35). Avion sent five statements, (Dkt:4@t 57; Dkt.
55-1 at 36, 44), and BEpine sent six (Dkt. 5@ at 912; Dkt. 551 at 37, 46).Although the
statements include a balancaclke Avion and BiSpinestatement reflects that Daley does not have

a patient balance aridat$0.00 is due.

3 She signed aesondLOP and assignment of benefits prior to surgery. (Dki1% 3, 16). The content of tsecond
forms appearsotbe he samas the first(Id.).
4 Apparently, DefendantandDaleydo not nclude allof the statements in their summary judgment mateSame
statements |y have been sent at the request of Meksraitis, who averred in his declaratios tficéi‘sent a fax
to the Medical Defendants asking them to provide [him] with updated bills showirhalyes, payments, and
adjustments” (Dkt. 52 at 3).Any dispute about the number of statemdstaot material to a resolution dfi@
summary judgmennotions.
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To assist in collectingdaley’s unpaid balance, the Medical Defendants retained CSC
Medical Services, LLC (“CSC”). (Dkt. 58 at3). CSC is operated bghutteraan atbrney and
member of the Florida Bar who “practice[s] debt collection servitesugh CSC (Id. at 2).
Shuttera sent four letters to Meksraitiforming him thatShuttera would represent and handle
billing issues and negotiations for the Medical Detertd® (Id. at 6-12). The letters also included
the following language:

PLEASE DO NOT DISBURSE FUNDS IN SETTLEMENT OF THIS

CASE WITHOUT OUR WRITTEN AGREEMENT. We are

SERVICING THIS PAPER ONLY. Ownership of these bills remains

fully with the MEDICAL PROVIDERS.
(Id.). Shuttera never had any contact with Daley. (Id. at 3; %kl at 8). And she did not see the
letters he sent to Meksraitis. (Dkt.-2Gat 21).Meksraitis has not disbursddaley’s settlement
proceedsecause of Shuttera’s letters. (Dkt-B%t 4). In June 2018, she fildus action (Dkt.
1).
Pending Claims

In her Second Amended Complaint, Daley alleges conspiracy to violate the FCCPA against
all Defendants (Count 1), violations of the FCCPA by Dr. Bono (Count Il), Gulf Coast Spine

Institute (Count IIl), Bi®&pine Institute (Count 1V), Avion Anesthesia (Cowit, and Shuttera

(Count VIY, and a violation of thEDCPAby Shuttera (Count VII). (Dkt. 46). Defendants have

5 Shutteraargues that to find him individually liable for any debt collection activity, Dalagtrpierce the corporate
veil of CSC. (Dkt. 48 at 23). In resolving his motion for summary judgment, it iscesgary to address this
contention
6 There is a disputever whether Meksraitis or Shuttera were unwilling to engage in ndgosiab resolve the
balance. $eeDkt. 505 at 3; Dkt. 552 at 9). This disputés not material to a resolution of the summary judgment
motions
”The complaint alleges Count V twicEhe second Count V is construed as Countarig Count VI is construed as
Count VII.
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moved to dismisghe complainand for summary judgment. Because there is no genuine issue of
material fact and Defendants are entitled to juelgitas a matter of law, summary judgment is
appropriate. The motion to dismiss is due to be denied as®moot.
1. STANDARD

Summary judgment is appropriate where “there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56¢@Entke
factual dispute exists only if a reasonable -faader ‘could find by a preponderance of the
evidence that the [nemovant] is entitled to a verdict.Kernel Records Oy v. Mosle§94 F.3d
1294, 1300 (11th Cir. 2012) (quotignderson v. Liberty Lobby, Inel77 U.S. 242, 252 (1986)).
A fact is material if it may affect theutcome of the suit under the governing lalen v. Tyson
Foods, Inc,. 121 F.3d 642, 646 (11th Cir. 1997).

The moving party bears the initial burden of showing, by reference to materials drafile, t
there are no genuine disputes of material fdiatkson Corp. v. N. Crossarm Co., In857 F.3d
1256, 1260 (11th Cir. 2004) (citinQelotex Corp. v. Catretd77 U.S. 317, 323 (1986)). If the
movant adequately supports its motion, the burden shifts to the nonmoving party to show specific
facts that rais@ genuine issue for triaDietz v. Smithkline Beecham Cqrp98 F.3d 812, 815
(11th Cir. 2010). The evidence presented must be viewed in the light most favorable to the
nonmoving partyRoss v. Jefferson Cty. Dep’'t of Heal#01 F.3d 655, 658 (11th Ci2z012).

“Although all justifiable inferences are to be drawn in favor of the nonmoving p&aydwin

8In the motion to dismiss, Defendants argue the complaint is a shotgun pleading and sizés gaiunds that would
entitle Daley to relief. (Dkt. 47). The motion does not challenge the Couridlijttion.
6



Cty. v. PurcellCorp, 971 F.2d 1558, 15684 (11th Cir. 1992), “inferences based upon speculation
are not reasonabfeMarshall v. City of Cape Coralf97 F.2d 1555, 1559 (11th Cir. 1986).
1. DISCUSSION

In summary,Daley presents no evidence of an agreement between the Defetudants
violate the FCCPAanydirect communicatioby any of the Defendants with her relating to debt
collection, noharassing or abusive conduoy any Defendant, oany false or misleading
representationby Defendants. Accordingly, she cannot demonstrate a genuine issue of material
fact and summary judgment in favor of the Defendants is appropriate on her FCCPA arAl FDCP
claims.
FCCPA Claims

In conclusory fashion, Daley alleges that Defendants “in connection with the deliyery of
and payment for health care benefits did knowingly and willfully. . . agree with each othe.
. to commit certain violationsfahe FCCPA.” (Dkt. 46 { 16)She alleges the “acts engaged in
were through the use of false pretenses, and the making of false representations, iaed, goom
Ms. Daley in order to obtain proceeds from her lawsuits for personal injuries for viieichas
being treated in excess of the reasonable value of their services.” (IdE§dé)tiallyshe alleges
the Medical Defendants overcharged hersiervices and, when the insurers did not pay, sought
paymentrom herpersonal injury settlement proceeds using practices that violate the FQEGPA
11 20622).

In her other counts, she alleges Defendants violated the following provisions of section

559.72 of the FCCPA:



In collecting consumer debts, no personlishal

(7) Willfully communicate with the debtor or any member of her or his
family with such frequency as can reasonably be expected to harass the
debtor or her or his family, or willfully engage in other conduct which
can reasonably bexpected to abuse or harass the debtor or any member
of her or his family.

(Dkt. 46 11 48, 50, 54, 55, 75, 82, 91, 98, 106, 113, 139, 146, 153, 155, 170).
(9) Claim, attempt, or threaten to enforce a debt when such person
knows that the debt is not legitate, or assert the existence of some
other legal right when such person knows that the right does not exist.
(Id. 1197 49, 51, 53, 56, 154).
(18) Communicate with a debtor if the person knows that the debtor is
represented by an attorney with respect to such debt and has knowledge
of, or can readily ascertain, such attorney’s name and address, unless
the debtor’s attorney fails to respond within 30 days to a communication
from the person, unless the debtor's attorney consents to a direct
communication wh the debtor, or unless the debtor initiates the
communication.
(Id. 119 34, 46, 47, 52, 57, 74, 81, 90, 97, 106, 112, 124, 130, 138, 145, 147, 151, 152).
Notwithstanding her conclusory allegation of an agreement between the Defettdants
FCCPA does not recognize a conspiracy cause of adimhin the absence of an agreement to
violate the FCCPA or an underlying FCCPA violatidbaley cannot prove a Floa civil
conspiracy claimAs noted,there is no evidence that Defendaoctenmunicatedlirectly with
Daley aboutdebt collection, engaged in abusive or harassing conduatieonptedo collect an

illegitimate debt. Accordingly, Daley has not establisledenuine issue of material fact and

Defendants are entitled to judgment as a matter of law oRCEPA claims.



1. Conspiracy to Violate the FCCPA

It is unclear from the face of DaleySecond Amended Complaint whether she brings
Count lunder the FCCPA or as a Florida civil conspiracy clgDkt. 46 at 2)In any event, the
claim fails because the FCCPA does not provide a private right of actiorcdaspiracy claim,
and Daley cannot prove the elements of Florida civil conspiracy.

Daley cites no authority oto any provision in the FCCPA thegcognizes private right
of action for an FCCPA conspiracy claim. As the Florida Supreme Court explains, ‘camumtst
provide a remedy when the Legislature has failed to do so,” and theimpustant factor to
determine whether the legislature intended to create a private rightoof isdtie “actual language
used in the statute@QBE Ins. Corp. v. Chalfonte Condo. Apartment Ass’'n, ¢.So. 3d 541,

553, 551 (Fla. 2012) (citations omitje Defendantsorrectly point out thathe FCCPA creates a
cause of action against personviolating the provisions of section 559.72,” suggestiraonly
individual violators are liable. (Dkt. 49 at 11-12).

In support of her argument that the FCCPA provides a private right of action for conspiracy,
Daley relies orCombs v. NCO Fin. Sys., Into. CIV.A. 105673, 2011 WL 1288686 (E.D. Pa.
Apr. 5, 2011). (Dkt. 54 at 8). But that case involved civil conspiracy under Pennsylvania law, not
Florida law 2011 WL 1288686, at *3And the record evidence is distinguishable frGombs.

That plaintiff alleged, among other things, that a creditor directed her toteédbhone number
that played an automated messagatifigng the creditor but conndng her to a debt collector.
Combs 2011 WL 1288686, at *4. In denying a motion to dismiss, the court found that allegation

“in particular is suggestive of concerted actidal.”



Even if Daley allegesa Floridacivil conspiracy claim, Count ¢annotsurvive summary
judgment. Under Florida law, “[tlhe essentials of a complaint for civil congpiaae: (a) a
conspiracy between two or more parties, (b) to do an unlawful act or to do a lawful act bylunlaw
means, (c) the doing of some overt act in pursuance of the conspiracy, and (d) damageftto plainti
as a result of the acts done under the conspir&dg.”"Fern Growers Ass’n, Inc. v. Concerned
Citizens of Putnam Cty16 So. 2d 562, 565 (Fla. 5th DCA 1998ihd significantly,“[a]n act
which does not constitute a basis for an action against one person cannot be made the basis of a
civil action for conspiracy.Buckner v. Lower Fla. Keys Hosp. Djt03 So. 2d 1025, 1027 (Fla.
3d DCA 1981).As will be discussed, none of Defendants’ conduct gives toasan FCCPA
violation.

Even if, as Daley alleges, the Medical Defendants “have interlocking ownershiptamd ac
concert in their medical practices and collection procedures” (DKi.389, there is no evidence
of concerted actiormmongthem to violate the FCCPAFinally, it follows that Defendants’
retention ofShuttera to colleaintheirbehalfdoes not support@vil conspiracy claimSummary
judgment on this claim is therefore due to be granted.

2. Section 559.72(18) of the FCCPA

Summary judgment is likewise appropriate on Daley’s claims that Defendants
communicated withher rather tharher attorneyin violation of section 559.72(18RA plaintiff
bringing a claim under section 559.72(h8)st prove that: (1) a debt collector communicated with
a consumer; (2) in connection with the collection of a debt; (3) where the debtardiled actual
knowledge that the consumer is represented by an attorney with respect to such debt; and (4) the

debt collector had knowledge, or could readily ascertain, the attsrmeyne or addresSee
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Castellanos v. Portfolio Recovery Assocs., LPEG7 F. Supp. 3d 1301, 1310 (S.D. Fla. 2017)
(citations omitted)Even if Defendantscommunications wer@ relation to the collection of a
debt, here is no evidence that Defendatienmunicated directly with Daley.

In Relation to the Collection of a Debt

Not all communications with a debtor violate the FCCalFDCPA?® SeeNordwall v.
PNC Mortg, No. 2:14CV-747+TM-CM, 2015 WL 4095350, at *4 (M.D. Fla. July 7, 2015). For
there to be a violation, the communication must be in relation to the collection of Selefia.
Stat. § 559.5%)); see also Reese v. Ellis, Painter, Ratterree & Adams, BZ8 F.3d 1211, 1216
(11th Cir.2012) (“[T]o state a plausible FDCPA claim und@ 1692e, a plaintiff must allege,
among other things, (1) that the defendant' teddt collectorand (2) that the challenged conduct
is related to debt collection.”)

“[T]he Eleventh Circuit has not established a brilyim rule” as to what qualifieas “in
connection with the collection of any debRyer v. Select Portfolio Servicing, Ind08 F.Supp.
3d 1278, 1280 (M.D. Fla. 2015). “As a general principle, the absence of a demand for payment is
not dispositive,” and courts should “instead consider whether the overall communication was
intended to induce the debtor to settle the debobd v. CitibankN.A, No. 8:14cv-2819-T-
27EAJ, 2015 WL 3561494, at *3 (M.D. Fla. June 5, 2015) (citations omitted). To this end, courts
“should look to the language of the letters in question, specifically to statements tlzetddem

payment, discuss additional fees if payment is not tendered, and disclose that tdrg uas

9 Courts have held “the FCCPA is construed in accordance with the FDCHAv. Bayview Loan Servicing, LLC
No. 2:17cv-00345, 2017 WL 4410040, at *2 (M.D. Fla. Oct. 4, 205@ék also Kelliher v. Target NaBank 826 F.
Supp. 2d 1324, 1327 (M.D. Fla. 201O0ne difference between the statutes noted by this Circuit isthtieaFCCPA
applies to any ‘person’ collecting a consumer debt; it is not limited to statutofihedédebt collectors,’ like the
FDCPA! Alhassid v. Nationstar Mortg. LLG71 F. App’x 965, 969 (11th Cir. 2019)
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attempting to collect a debt and was acting as a debt colleeiosdn v. Albertelli Law Partners

LLC, 618 F. Appx 551, 553 (11th Cir. 2015) (modification in original) (citations omitted).
Commurications, moreover, “can have more than one purpose, for example, providing information
to a debtor as well collecting a debd” (citations omitted).

Daley contends that tHmlancestatementd, OP, assignment of benefjtGnancial policy
notice, andShuttera’s letterto her attorneyvere in relation to the collection of a deBhuttera’s
lettersdo seem tarelateto debt collectionAlthough it is a closecall, the Medical Defendants’
statements do not. And because t@P, assignment of bené$i, and financial policynotice
preceded any debt or collection activity, tleeyynotrelate to the collection of a debt.

Shuttera’sletters inform Meksraitis thaBhuttera is acting on behalf of Dr. Bono and
“handling the accounts receivable of Gulf Cdagine Institute, BioSpine Institute and Anesthesia
Services regarding medical services provided to your client, Lauren Daley.” (Bkta6612).
Shuttera alsmoteshe will “handle all legal issues pertaining to these accounts as well as any
negotiations regarding any proposed settlement of the account.” (Id.). The bottom ofethe let
states“This is an attempt to collect a debt. Any information will be used for that purgossi |
dispute the validity of this debt you have 30 days to notify us of such.” (Id. at 12). Although the
letters do not explicitly demand payment, tlleyrelate talebt collection.SeeCaceres v. McCalla
Raymer, LLC755 F.3d 1299, 1302 (11th Cir. 2014) (finding debt activity where communication
stated it is “for the purpose of collecting a debt” and refers to “collection éjfdresar v. Select
Portfolio Servicingnc., 309 F. Supp. 3d 1237, 1240 (S.D. Fla. 2018) (“this is an attempt to collect

a debt”).
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As for the statements sent by Gulf Coast, BioSpine, and Aldaley observeshiat they
include balance informatioletachablgpayment couponsand the languagéPAYMENT DUE
UPON RECEIPT *THANK YOU*" Defendantsrespondthat some statements reflect a $0.00
patient balancand the others do not demand paymémnd the statements do not include any
demands or threats for failure to pay, such@suednterest or litigationSee Rees&78 F.3d at
1217 (communication “demand]ing] full and immediate payment,” threatening to add atsorney
fees to the total amount “for which collection is sought,” and statfigator “is attempting to
collect a debt”)see alsd’inson 618 F. Appx at 554 (separate communications noting fees would
continue to accrue in absence of payment and amount owed would increase if claimant did not
reinstate loan).

Although a close call, | find that tletatements do not relate to debt collection activty
rather are informationaln any event, any dispute about whether the statements constitute debt
collection activity does not affect summary judgment because, as discussed, ioeegidence
the statements were sent directly to Daley, and they were not harassing.

Next, in a novel contention, Daley contends tthat LOP, assignment of benefits, and
financial policy notice constitute debt collection activityNot unsurprisingly, however,hg

provides no authority finding that these industry stanftardsare attempts to collect a debt.

10 Only one statement reflected an amount due (Dkil %5 35), and it is undisputed that it was sent directly to
Meksraitis Daley also complains the statements wametradictory on their facbecause they reflected that $0.00
was due, although payment was due upon receipt. (Dkt. 46 1Y 37, 43, 12@ut433aley does not tie this taa
FCCPAviolation. In any event, the statements are smtnisleading as to supportiaim. Additionally, in an answer
to an interrogatory, Daley identifies the Medical Defendants’ failure to “gitoper adjustments” on its statements
(Dkt. 506 at 6), butDaley does not elaborate or mentiany failure to show adjustments in her complaint or
opposition to summary judgment.
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Rather than demaimy paymentfor an outstanding balance, th&®P merely assures
payment tahe Medical Defendant$§ insurance does not cover medical costs. (Dki3 2@ 7)
Indeed, the letter was signed before the surgery and before there was angdidititorhe same
is true for the assignment of benefits, which assigned Daley’s rights under her iaquobay to
BioSpine and directed the insurer to pay BioSpine. (Id. at 11). The forms also required her to
“sign[] over” any check from her insurer to BioSpine. (I&nd the only relevant provision in the
financial policy notified Daley that a delinquent account would be turned over to an outside
collection agency and she would be responsible for any collection costs. (Bkat5D).Like
the LOP, these formslo not demana specificpayment angbreceded surgery and the existence
of ary debt.And it appears that these were consenso@municationsf not initiated by Daley!

In sum, whileShuttera’s letterso Daley’s attorneyelate to the collection of a delihe
LOP, assignment of benefit, and financial poldry not.Even ifthestatementfor medical services
relate to debt collection, summary judgment is appropriate because they werng coesdy to
Daleyand were not harassing.

There Was No Communication with Daley

Daley acknowledges that no Defendant directynmunicated witther regarding any

medical bills. (Dkt. 501 at 21). As noted,llamedical bills and statements wmeedirected to

Meksraitis, and she did not have “any involvement in the back and forth” behwaesnd the

1 Defendants conterttiat these prsurgery, new patient communications are not actionable sad&on559.72(18),
which immunizes communications where “the debtor’s attorney consents to a direntimication with the debtor”
or “the debtor initiates the communication.”KD 49 at 17). Defendants argue that Meksraitis consented to the
communication by referring her to Dr. Bono. Meksraitis was faxed copededist thé.OP and did not object. And
Daley arguably initiated the communicationsdegking services from Dr. Bo.
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Defendants. (1d.¥?> And she never had any contact with Shuttera. (I8).a\or did shesee the
letters he sent to Meksraitisd(at 21). Simply putthe absence of direct communication between
Defendants and Daley defeats bection 559.72(18) claims.

3. Section 559.77) of the FCCPA

Daley contends thain contrastto section 559.72(18tommunication with the debtas
not requiredfor a claim undersection 559.72(7and that harassing communication through a
debtor’s lawer can constitute a violatiori Even if thisis correct she musprove that Defendants
willfully communicated “with such frequency as can reasonably be expected to [harassher
family],” or “willfully engagel[d] in other conduct which can reasonably be expectethiise or
harass [her or her family].” Fla. Ste. 559.72(7). Because she cannot prdkie necessary

frequency or harassing conduct relating to debt collection, summary judgment is appropriate

2 Although Daley’s counsel suggests she did not rememberconemunications between her and the Medical
DefendantgDkt. 54 at 14), hedepositiontestimony was clear:

Q: Did Dr. Bono ever contact you directly in regards to any type of colleatitivity?
A: No.

Q: What about BioSpine?

A: No.

Q: Gulf Coast Spine?

A: No.

Q: Avion?

A: No.

Q: What about any medical bills? Did you receive any medical bills directly?
A: No.

Q: So all those went through Mr. Meksraitis?

A. Yes.

(Dkt. 50-1 at 21).Hendersorconfirmed the “billing statements for services provided by the Medicardehts to
[Daley]were sent to Michael Meksraitis, Esq.’s office.” (Dkt-B@t 3).Accordingly,Daley’s unsupported contention
in her oppositiorthatthere was direct contact is belied by the record and does not create a gespuiteead material
fact. Thatsome of the statements (not the mailing envelopes) list Daley as the addfess nathow thathey were
sent directly to her.
B3 In support, Diey cites two FDCPA caseSayyed v. Wolpoff & Abramso#85 F.3d 226 (4th Cir. 2007), aEstory
v. RIM Acquisitions Funding LLG05 F.3d 769 (7th Cir. 2007). But the FDCPA provisidiscussedn those cases
do not expressly prohibit communication or abusive and harassing conduct to a debtor or aohémtiamily.
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Frequency

Evenif the Medical Defendants’ statements constitute debt collection activity, they wer
not sent wih such frequency as can reasonably be expected to harass GalfeZoast sent
statements oApril 10, June 18, July 2lBndSeptember 142015, March 17andMay 11, 2016,
August 22, 2017, and August 3, 2018. (Dkt-3at 1824; Dkt. 504 at 13; Dkt. 551 at34, 39,

45). Avion sent statements on June 18 and September 14, 2015, May 1AWk 22, 2017,

and August 3, 2018. (Dkt. 50at 57; Dkt. 551 at36,44). And BidSpine sent statements on July
21 and September 14, 2015, May 11, 2016, Augusin?230, 2017. (Dkt. 5@ at 912; Dkt. 55

1 at37, 46).Shuttera’s lettersmeanwhileare dated August 1 and November 1, 2016, and January
30 and May 15, 2017. (Dkt. SDat 612).

Although some statements from differéfedical Deendantsvere sent in the same month,
each waitednore than a month, or sometimasyear before sending a successive statement.
BioSpine was the only defendant to send a statement more than once in a month, and those were
its first statements in more tharyear.Shuttera’s correspondence was likewise infrequent.

Most cases analyzing section 559.72(7) involve phone calls, not fétRus.in Leahy-
Fernandez v. Bayview Loan Servicing, LG9 F. Supp. 3d 1294, 1305 (M.D. Fla. 2016), the

court found that one piece of mail a month, and two pieces of mail in the same masth, w

¥ The FDCPA includes examples of harassing, oppressive, or abusive measutestta debt, includingc]ausing
a phone to ring or engaging any person in telephone conversation repeatedly or continubustgntito annoy,
abuse, or harass any person at the called number.” 15 U.S.C. § 1692d(5). Although tibe girediether conduct
is harassing or abusiveadsdinarily an issue for the factfinder,” courts have held that “[p]roof oferons calls does
not make a jury issue on liability if all must agree the creditor called onlydamindr remind the debtor of the debt,
to determine his reasons for nonpayment, to negotiate differences or to persuksieahs pay without litigation.”
McCaskill v. Navient Sols., Incl78 F. Supp. 3d 1281, 1296 (M.D. Fla. 2016) (citations omitsee)alsd_ardner v.
Diversified Consultants, Inc17 F.Supp.3d 1215, 128 (S.D. Fla. 2014) (holding that 132 calls over eight months
was not sufficient where the plaintiff produced no other evidence, “such astiagube communications stop”).
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insufficient to satisfyg8 1629d of the FDCPA anskction559.72(F of the FCCPA159 F. Supp.
3d at 1305. Those letters, like the ones seihis case“did not use abusive language, did not
threaten [the plaintiff], and did not contact [her] friendswarkers or family membersId. In
sum, the Medical Defendantstatements are insufficiently frequamtharassings to establish a
claim under seatin 559.72(7).

Other Conduct

Daley also contends @ahmisrepresenting the amount the Medical Defendants oweeel
and “holding up the disbursement of her personal injury funds indefinitely” conditssive or
harassing conduct under section 559.72(7). (Dk#] 48). In sum, this contention failsecause
she presents no evidence of misrepresentatiorovarchargng. She understood that medical
providers negotiate reduced amounts for medical service with insurance comipairtiest she
would be responsible for an unpaid balance. (Dkil 2@ #8). Nor is enforcing theLOP in the
context of treating a personal injury patient and insuring paymantthe settlemenof treatment
not covered by insurance an abusive or harassitigty.

First, it is not clear thahis claim is available undesection 559.72(7). Indeed, she points
to no evidence thahe Medical Defendantplannedto use theLOP to coerce her to pay an
overchargedamount when her insurers would nédind in any event,here is no evidence the
Medical Defendants overcharged Daley or misrepresented the amheynivere entitled to.
Merely“holding up the disbursement of her personal injury funds” is not abusive or harassing

the context of a consensudDP. That isthe very purpose dfOPs andstandard in the industry.

15 Although Daley contests in her opposition th@Psare standarih the indugy, she provides no evidence in
support ofthatcontention. (Dkt. 54 at 16). Moreover, it is common knowledgelt®d@sare used in personal injury
litigation to insurethat medical providers are paid from settlement proceeds if not covered by iesuranc
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(Dkt. 50-3 at 3). By requesting theksraitisnot disburse the funds to Daley, Defendants were
merely enforcingthe terms ofthe agreement sheigned prior toreceiving treatment anthe
existence of any debt. This is fobnduct which can reasonably be expected to abubarass
the debtor.”

Last Daley’s claim thathe Medical Defendants did not fulfill their obligation under the
LOP to “make every effort to collect benefits from any and all available and/or applicabl
coverage” is unavailingrirst,the claim sounds in breach of contract, not a violation of the FCCPA
or FDCPA.SecondGulf Coastas paidn full by Daley’s insurerAnd Defendants hay@esented
undisputed evidence thebverage undeahe State Farnpolicy wasexhaustd and that Avion and
BioSpine were not approved to Bilticarg butDaleynonetheless went ahead with the surgéry
Accordingly, ths claim fails andsummary judgment in favor of Defendants is due to be granted.

4. Section559.72(9) of the FCCPA

Summary judgment iikewise appropriate on Daley’s claim that Defendants violated
559.72(9) of the FCCPA by attempting to collect an itletate debt.The basis othis claimis
unclear from Daley’s opposition to summary judgment. To the extent she argues tlesdoo
giving rise to a violation of 559.72(7) and (18) also violates(§@eDkt. 54 at 56, 15),summary
judgment is appropriate for the reasdiscussed

Additionally, Daley allegs in her complaint that the Medidaéfendants overcharged her

for services and performed unnecessary operat{bhs. 46 1 22 106§. But in herdeposition,

% In her opposition, Daley argues that the Medical Defendants “knew they were rmtebproviders by Tricare”
and that “they could gehoremoney of the lawsuit recover[y] than from an insurance compaoythey “got [her]
to give them a claim on her lawsuit proceeds by communicating with her direspliyedenowing she was represented
by an attorney and they tied up the proceeds from the lawsuit to force her to pay.” (Dkt. fdnaplgsis added).
This conclusory and speculative argument is not supporteddnyd evidence.
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she admg she is unaware of any unnecessary procedures that were performed. She has no expert
to testify thatany of the procedures were unnecessaoy that she was overchargdd. her
opposition,she presentso proof of overcharging. Indeeithe Medical Defendants’ evidence that
they did not overcharge is undisputédDkt. 50-3 at 5). Andwhile she @putesthe amount of
the debt, she does not dispute that she airdancéo the Medical Defendanbmsed on medical
services performedFinally, Defendaits’ use ofthe LOP does not invalidate an otherwise
legitimate debtAccordingly, summary judgment is appropriate on this claim.
FDCPA Claims

Turning to the FDCPA claims against Shuttera, the stanateibits debt collectors from
“making false or misleading representations and from engaging in abusive and unfaiepiacti
connection with the collection of any debtiljkovic v. Shafritz & Dinkin, P.A 791 F.3d 1291,
1297-98 (11th Cir. 2015Fiting 88 1692d). To establish a clainDaley must show: 1) she was

the object ofcollection activity arising from consumer déeBtt2) Shutterais a debt collector as

" To the extenDaley relies a State Farm’s explanations for rejecting claimsupportherargumentthat reliance
is misplaced, in the absee of evidence that the services were unnecessary. For example, in rejecting a claim related
to the surgery, State Farm noted it

is using modifier59 to indicate under certain circumstances, the physician may need to indicate
that a procedure or service was distinct or independent from other services péréorrine

same day. Modifier59 will identify procedures/services that amet normally reported
together, but are appropriate under the circumstances. This may represamneatdiéfssion or
patient encounter, different procedure or surgery, different site or orgamsystparate
incision/excision, separate lesion, or separate injury (or area of injury msedenjuries) not
ordinarily encountered or performed on the same day by the same physician.

(Dkt. 551 at 23)Indeed, his explanation notes that, under certain circumstances, the procedures or senlitbes c
appropriate. In any evertate Farm’s explanation, without more, is insufficient to create a gedigjpute of material
fact, as Daley present® evidence that links this or any other explanation to overcharging.
8 This Circuit has held that “a debt collector's communications with a consunttersey . . . are subject to 8§
1692d1692f . . . to the same extent as a debt collector’'s communications with the eohsuself.”1d.
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defined by the FDCPA® and @) he engaged in an act or omission that was prohibited by the
FDCPA.SeeGoodin v. Bank of Am., N.AL14 F. Supp. 3d 1197, 1204 (M.D. Fla. 2015).

Daley alleges that Shuttera violated 88 1692d the FDCPA. (Dkt. 46 11 1886). As
with her FCCPA claims, lmauseshecannot show thaBhuttera engaged in harassing conduct,
made misrepresentations, or used unfair or unconscionable means to collect sandetatry
judgment is appropriate. This part of the motion is therefore due to be granted.

1. §1692d

Section 1692d prohibits a debt collector froenfadging] in any conduct the natural
consequence of which is to harass, oppress, or abuse any person in connection withtiba collec
of adebt.” This section lists examples bannedconduct, such as the “use of violence,” the “use
of obscene or profane language,” and repeated phone calls intended to annoy or harass “any person
at the called numbeMiljkovic, 791 F.3d at 1305 (citin§ 1692d(1)6)). This Circuit has held
that “the debt collectos conduct must manifest a tone of intimidatiolal” (internal quotation
marks and citations omittedClaims under 8§ 1692d arwiewed from the perspective of a
consumer whose circumstances e&kim relatively more susceptible to harassment, oppression,

or abuse.Jeter v. Credit Bureau, Inc760 F.2d 1168, 1179 (11th Cir. 1988).

9 A “debt collector” includes “any person who . . . regularly collects or attemgtdiect, directly or indirectly, debts
owed or due or asserted to be owed or due anottddjkbvic, 791 F.3dat129798 (quoting 15 § 1692a(6)). Sherta
does not dispute that ea “debt collector” under the FDCPA.
20n crafting this standard, the Eleventh Circuit “adapted” the “lsaphisticated consumer” standard for 8§ 1692e
f “in order to take into account factors other than a debtor’s level of sophati¢ateBlanc v. Unifund CCR Partners
601 F.3d 1185, 1201 n.33 (11th Cir. 201iB)deed, “[w]hether @onsumeis more or less likely to be harassed,
oppressed, or abused by certain debt collection practices does not sakdie to theconsumes relative
sophistication; rather, such susceptibility might Biected by other circumstances of t@nsumenor by the
relationship between tronsumernd the debt collection agencyéter, 760 F.2d at 1179.
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Put simply, Shuttera’s condudbes not fall withinany examplen the statute. And for
reasongliscussedbased on the undisputed fa@s, especially susceptible consumearuld not
find anything harassing, oppressive, or abusive atisabrrespondence amequest to Meksraitis
that settlement proceed®t bedisbused pursuant tehe LOP. And there isno language in
Shuttera’s letters that is obscene, profane, or that “manifest[s] aftorteradation.” Summary
judgment ishereforeappropriateon this claim?!

2. 81692e

Section 1692e prohibits a debt collector from usiagy'false, deceptive, or misleading
representation or means in connection with the collection of any dEkamples of proscribed
conduct include implying that the consumer committed any crime, falsely representngoiinet
of thedebt, and threatening to take legal action that is not intended to be tiakighoVic, 791
F.3d at 1306 (citing 8 1692e(136)). Daley presents no evidence meeting this prohibition.

In evaluating whether a debt collector's communication violates §8etbhe FDCPA,
this Circuit applies the “leastophisticated consumer” standak@Blang 601 F.3dat 1193.As
the appellate court explains:

The least sophisticated consumer can be presumed to possess a rudimentary
amount of information about the world and a willingness to read a collection
notice with some care. However, the test has an objective component in that
while protecting naive consumers, the standard also prevents liability for

bizarre or idiosyncratic interpretations of collection notices by preserving a
guotient of reasonableness.

2! The overcharging claims arikewise unavailing. While plaintiffs have alleged that a treating hospgal
overchargingand debt collection activityiolates the FDCPAthose claims were dismissed because a hospital is
generally nota debt collector under the FDCP3ee, e.gBurton v. William Beaumont Hosi847 F. Supp. 2d 486
(E.D. Mich. 2004),Grant v. Trinity HealthMichigan, 390 F. Supp. 2d 643 (E.D. Mich. 200Bgley cites no cases
where such claims were successfully brought against a debt collector.
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Id. at 1194 (internal quotation marks, modifications, and citations omitted). The samerédgtanda
applies to communications directedat@onsumer’s lawyeBishop v. Ross Earle & Bonan, P,.A.
817 F.3d 1268, 1277 (11th Cir. 201@)tliough not foreclosing “competetawyer” standard,
applying “least sophisticated consumer” standard where communications weteddatdawyer).

As with her § 1692d claim, Daley’s allegations do not align with most ofstla¢ute’s
examples of proscribed conduct. The closest is 8§ 1692e(2)’'s prohibition against false
representations of the amount of debt. Again, however, she presestsdence to refutthe
Medical Defendants’ evidence that they did not perform unnecessary procedures or overcharge
her.

Moreover,Shuttera’s conduatasnot “misleading or deceptive in the traditional sense.”
Miljkovic, 791 F.3d at 1306. He disdhmisrepresent the effect of th®P, incorrectlyidentify the
holder of the debt, oinclude “false or deliberately ambiguous threats”fafure litigation. Id.
(citations omitted)Although the letterstatethat Shuttera “will handle all legal issues pertaining
to these accounts,” there is no mention of litigatidhere is, in short, no evidence of false,
deceptive, or misleading represaions or meansSummary judgment ithereforeappropriate on

this claim??

22 Daley also argues that Shuttesialated § 1692e by writing his letters on BioSpine’s letternead. (Dkt. 55 at 4).
Section 1692e(14) prohibits a debt collector from usamy business, company, or organization name other than the
true name of the debt collector’s business, companyrganezation.”’Notwithstanding, lse did notallegethis claim
in her Second Amended Complaint, and it will not be consid&eeGilmour v. Gates, McDonald & Cp382 F.3d
1312, 1315 (11th Cir. 2004j)ejecting claim raised for the first time in oppositimnsummary judgment motion;
“[Niberal pleading does not require that, at the summary judgment stage, determiest infer all possible claims that
could arise out of the facts set forth in the complains€g alscGeachase Condo. OwngiAssn, Inc. v. Nextel WIP
Lease Corp.No. CIV.A. 1:120071%N, 2013 WL 6385911, at *A.6(S.D. Ala. Dec. 6, 2013rollecting cases).

The letters, moreover, note that Shuttera is an attorney “acting on béhatf 8onoandthat “[o]wnership
of these bills emains fully with the MEDICAL PROVIDERS.” (Dkb60-5 at 612). And there were prior letters that
listed Shuttera as a conta@hdusal a CSC letterhead. (Dkt. Ebat 33).Given the circumstanceShuttera’suse of
BioSpine’sletterhead is not a false, deceptive, or misleading praSi@lahan v. RetrievaMasters Credit Bureau,
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3. §1692f

Section 1692f prohibits a debt collector from using an “unfair or unconscionable means to
collect or attempt to collect any débThis Circuit describe8§ 1692f as a “catehll prohibition
on unfair and unconscionable condudtliljkovic, 791 F.3d at 1308. In applying the section, the
court inMiljkovic consideredhe common usagef thoseterms:“Unfair” is defined as “marked
by injustice, partiality, or deception,” and “unconscionable” is defined as “shockingliy onfa
unjust.”ld. The court also noted thélte plaintiff “fail[ed] toallege any conduct beyond that which
he asserts violates the other provisions of the FDCPA, and, in gojffig] fails to specifically
identify how|[the debt collectors’tonduct. . . was either unfair or unconscionatrieaddition to
being abusive, deceptive, or misleadind. (emphasis in originalsee also LeBlan®&01 F.3d at
1200 & n.31 (finding it “doubtful” that conduct found not to violate § 1692e(5) could be perceived
as unfair and unconscionable).

As Daley’s claims under 88 169zfail, so too does her claim under § 1692f. She offers
no evidence that, under the leasphisticatd consumer standard, Shuttera used unfair o
unconscionable means to collect on a debt. Summary judgment on this claim is therefore

appropriate.

Inc., 777 F. Supp. 2d 1293, 1298 (S.D. Ala. 2011{requiring that the name must be false, deceptive, or misleading);
see als&sheriff v. Gillie 136 S. Ct. 1594, 16602 (2016)(rejectingg 1692e(14) claimvhere “he letterhead identifies
the principal—Ohio's Attorney Generatand the signature block names the agemprivate lawyer hired as outside
counsel to the Attorney Genéral
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CONCLUSION
Based on the undisputed material faiefendants’ mations forsummary ydgment are
GRANTED. (Dkts. 48, 49)Defendants’ motion to dismiss BENIED as moot. (Dkt. 47).The
Clerk is directed to enter judgment in favor of Defendants, terminate any pending motions, and
close the file.

DONE AND ORDERED this 28th day ofOctober 2019.

/s/ James 0. Whittemore

JAMESD. WHITTEMORE
United States District Judge

Copies to:
Counsel of Record
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