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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
CEDRIC LAMONT HYMES,
Plaintiff,
V. CASE NO.8:18-CV-1816-TMAP

COMMISSIONER OF SOCIAL SECURITY,

Defendant.
/

ORDER

This is an action for review of the administrative denial of disability insurbeoefits
(DIB), period of disability benefits, and Supplemental Security Income benefits (S8&42
U.S.C. 8 405(g), 1383(c)(3) Plaintiff argues the Administrative Law Judge (ALJ) erred by
failing to consider all of his alleged impairments; finding him capable of light work despikera pr
finding that he could only perform sedentary work; and by failing to properly @¢gahia
credibility. He also asserts ti#gpeals Council erred inoncluding theadditional evidence he
submitted was not new and material alahying fs request for review of the ALJ’s decision
After considering the parties’ joint memorandum (d&@) and the administrative record, |
conclude théd\ppeals Council errenh denying Faintiff's request for review.

A. Background

Plaintiff, who was born i1971, claimed disability beginninjlovember 22, 2014R. 246,
150). Plaintiff obtained an eleventh-grade education (R)28fs past relevant work experience

included work as warehous&orkeror order pullefR. 70-7). Plaintiff alleged disability due
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to human immunodeficiency virus (“HIV”), a heart condition, shortness of breath, back pain, and
dizzinesqTr. 295).

In rendering the administrative decision, the ALJ concluded that Plaintiff metsined
status requirements through December 31, 28adthat Plaintiffhad not engaged in substantial
gainful activity sinceNovember 22, 2014, the alleged enslate R. 14). After conducting a
hearing and reviewing the evidence of record, the ALJ determined Plairdifthkafollowing
severe impairments$ilV with acquired immunodeficiency syndrome (“AIDS”), hyperlipidemia,
obesity, and a breathing disorddaimed as chronic obstructive pulmonary disease (“CORPR")

14). Notwithstanding the noted impairments, the ALJ determined Plaintiff did not have an
impairment or combination of impairments that met or medically equaled one of the listed
impairments in @ C.F.R. Part 404, Subpart P, AppendibR1 15. The ALJ then concluded that
Plaintiff retained a residual functional capacity (“RFC”ptform light work, except that Plaintiff
could not climb ropes or scaffolds; could occasionally climb ladders and stairs, stoep, kne
crouch, and crawl; could frequently balance, climb ramps, reach, and handleavoict
concentrated/frequent exposure to extreme cold, extreme heat, excessitiernyibnvironmental
irritants, and industrial hazards; could not work in food preparation jobs; and liroitadyt
continuous standing or continuous walking up to 20 minutes, followed by an option to sit for up
to 5 minutes(R. 16. In formulating Plaintiffs RFC, the ALJ considered Plaintiff's subjestiv
complaints and determined that, although the evidence established the presencelyhginde
impairments that reasonably could be expected to produce the symptoms allegedf <Pl
statements as to the intensity, persistence, and limiting effebts ©fmptoms were nantirely

consistent with the medical evidence and other evidence {R. 17



Considering Plaintiff's noted impairments and the assessment of a vetatixpert
(“VE”), however, the ALJ determined Plaintiff could not perfdnma past relevant workR. 18.
Given Plaintiff's background and RFC, the VE testified that Plaintiff cpeidorm other jobs
existing in significant numbers in the national economy, such as a photo copier/sceirsorter
(private industry), and clerical addres@er 19. Accordingly, based on Plaintiff’'s age, education,
work experience, RFC, and the testimony of the VE, the ALJ found Plaintiff not dis&bl&d).(
On appeal, Plaintiff submitted additional evidence toAppeals Council, however the Appeals
Council found no reason to review the ALJ’s decisiondeniedPlaintiff's request foreview (R.

1). Plaintiff, after exhausting hedministrative remedies, filed this action.

B. Standard of Review

To be entitled to DIB and/or SSI, a claimant must be unable to engage “intestgrgial
gainful activity by reason of any medically determinable physical otahienpairment which can
be expected to result in death or which has lasted or can be expected to lastfiouaws period
of not less than 12 months3ee42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(AR “physical or
mental impairment’ is an impairment that results from anatomical, physiological, oopsyichl
abnormalities which are demonstrable by medically acceptable clinical amdttalgaliagnostic
techniques.”See42 U.S.C. 88 423(d)(3), 1382c(a)(3)(D).

The Social Security Administratiotg regularize the adjudicative process, promulgated
detailed regulations that are currently in effedthese regulations establish a “sequential
evaluation proces to determine whether a claimant is disabl8de20 C.F.R. 88§ 404.1520,
416.920.1f an individual is found disabled at any point in the sequential review, furtheryriguir

unnecessary20 C.F.R. 88 404.1520(a)(4), 416.920(a)@nder this processhe Commissioner



must determine, in sequence, the following: (1) whether the claimant is cureagiyged in
substantial gainful activity; (2) whether the claimant has a severe imp&isinge., one that
significantly limits her ability to perform wsfrelated functions); (3) whether the severe
impairment meets or equals the medical criteria of Appendix 1, 20 C.F.R. Part 404t Bulppa
considering the Commissioner’s determination of claimant's RFC, whetherdineant can
perform her past relevamwork; and (5) if the claimant cannot perform the tasks required of her
prior work, the ALJ must decide if the claimant can do other work in the national econorawin vi
of her RFC, age, education, and work experiereC.F.R. 88 404.1520(a)(4), 416092)(4). A
claimant is entitled to benefits only if unable to perform other w&&e Bowen v. YuckeA82

U.S. 137, 142 (1987); 20 C.F.R. § 404.1520(f), (g); 20 C.F.R. § 416.920(f), (g).

In reviewing the ALJ’s findings, this Court must ask if substantial evidenmeosts those
findings. See42 U.S.C. § 405(g)Richardson v. Perale€02 U.S. 389, 390 (1971 he ALJ’s
factual findings are conclusive if “substantial evidence consisting le¥aet evidence as a
reasonable person would accept as adequate to support a conclusion Egiststi v. Dep't of
Health and Human Serys2l F.3d 1064, 1066 (11th Cir. 1994) (citation and quotations
omitted). The Court may not reweigh the evidence or substitute its own judgment for that of the
ALJ even if it finds the evidence preponderates against the ALJ’s deciSim.Bloodsworth v.
Heckler, 703 F.2d 1233, 1239 (11th Cir. 1983he Commissioner’s “failure to apply the correct
law or to provide the reviewing court with sufficient reasoning for determining the rpexyzd

analysis has been conducted mandates reversakton 21 F.3d at 1066 (citations omitted).



C. Discussion
1. Appeals Council

When he requested Appeals Council revi@hgintiff submittedadditional evidencea
two-pageMental Residual Functional Capacity Assessment,-pagereport and 1Q test results
from psychologistGregory C. Marone, Ed.D., dated May 4, 2018, months after the ALS
unfavorable decisianin denyingreview, the Appeals Council found the additional evidedide
not relate to the period at issue, and therefore it did not affect the decision about Whetias
disabled on or before November 7, 2QR7 2). Plaintiff asserts the Appeals Council sholile
granted review because the additional evidence he submvatedew and materiahndrelatel to
the period at issudl. agree.

Title 20 C.F.R. 8 404.970 sets forth the circumstances when the Appeals Council will
review the ALJ’s decision. When Plaintiff requested Appeals Council review on Nevet,
2017, arevised version of 8 404.970, effective on January 17, 2017, was in force. The 2017 version
of 8 404.970 raised the bar for obtaining Appeals Council review of an ALJ’s unfavorabierdecis
The revised regulation adds the requirement of a “reasonable probability'héhadditional
evidence would change the decision. The prior version did not include this requirerhenglalt
the Eleventh Circuit case law imposed a “reasonable possibility” requitereder the revised
regulation 8 404.970(a)(5), the Appeals Council reviews a case if the claimant proffers “additiona
evidence that is new, material, and relates to the period on or before the date of thg hearin
decision, and there is a reasonable probability that the additional evidence Wwantgk dhe
outcome of the decision.” 20 C.F.R. § 970(a)(5) (2017). Evidencwierial if “a reasonable
probability exists that the evidence will change the administrative outcdaedgress v. Comm’r

of Soc. Sec Admin883 F.3d 1302, 1308 (11th Cir. 2018) (internal citations omitted). New

5



evidence is chronologically relevanttifirelates to the period on or before the date of the [ALJ’s
hearing decision.1d.

The new version also requires a showing of good cause for the failure to submit the
additional evidence earlieSee20 C.F.R. § 404.970().Although theAppeals Council’s Notice
of Action advised Plaintiff that heust“show good cause for why [he] missed informing us about
or submitting[the new evidendeearlier” the Appeals Council did not address the good cause
requiremenin denying review Seedoc. 11-2, pp. 12. Rather the Appeals Counailenied review
becausét found the new evidenceloesnotrelate to the period at isstield. at p.2. Because the
Appeals Council did not reject Plaintiff's new evidence for lack of gmgse anthe paties did
not address the good cause requirement in their memorandum éfttdwot either Following
the Eleventh Circuit’s lead iBailey v. Comm’r of Soc. Setwill limit my considertionto the
new 8§ 404.970(gp) criteria, and will not addre$s 404.970(b)’'sgood cause requiremergee
Bailey, 2019 WL 3383638, n.6 (11th Cir. July 26, 20¢®aving for another day the implications
of these amendments” and instead applying previous version of regulation vpipesACouncil

did not require a good cause showing and the parties did not argue that the good cause requirement

1 Specifically,§ 404.970(b) provides:
The Appeals Council will only consider additional evidence under paragraph (aji(fy of
section if you show good cause for not informing us about or submitting the evidence as
described in § 404.935 because: (1) Our action misled you; (2) You had a physicdl, menta
educational, or linguistibmitation(s) that prevented you from informing us about or submitting
the evidence earlier; or (3) Some other unusual, unexpected, or unavoidable circumstance
beyond your control prevented you from informing us about or submitting the eviektiee.
Examples include, but are not limited to: (i) You were seriously ill, and yousdlpeevented
you from contacting us in person, in writing, or through a friend, relative, or otrsmp€i)
There was a death or serious illness in your immediate family; (iii) Importaortsewere
destroyed or damaged by fire or other accidental cause; (iv) You activelyiigedttli sought
evidence from a source and the evidence was not received or was received less tin@s$ bus
days prior to the hearingr (v) You received a hearing level decision on the record and the
Appeals Council reviewed your decision.
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applied or affected the outcomegee alsavicintyre v. Berryhil] 2018 WL 5621483 (S.D. Fla.
2018) statingAppeals Councitlid not make good cause finding one way or othercand would
“follow suit” and limit its consideration to the 404.970(a)(5) criteria).

Where, as here, the Appeals Council decides not to review the ALJ’s denial ofshénef
must “adequately evaluate” the new evidence. The Appeals Council’s “adequate evaluation,
however, does not require a detailed discussion of a claimant’s new evidexticer, R statement
that the Appeals Council considered the additional evidence and determined that thaioriorm
did not provide a basis for changing the ALJ’s decision is sufficiae e.g. Mitchell v. Comm’r
Soc. Sec. Admin771 F.3d 780, 782 (11th Cir. 2014ederal courts must reviesle novothe
Appeals Council’s decision as to whether the additional evidence meets the nemialjmatd
chronologically relevant standarVashington v. Comm’r of Soc. S&06 F.3d 1317, 1321 (11th
Cir. 2015). If the Appeals Council erroneously refused to consider reiyitted evidence, it
committed legal error and remand is appropridde.

The additional evidence Plaintiff submitted to the Appeals Councdriginly “new”as it
did not exist before the ALJ’s decision. And I find it chronologically relevant toa similar
case theEleventh Circuitfound that theAppeals Council erred in denying review of a
psychological evaluation that pesated the ALJ’s decisionWasington supra,at 1321. The
Washingtoncourt concludd that even though it postated the ALJ’s decision this additional
evidence was chronologically relevant since ihcluded mental health opinions about
Washington’s cognitive defects, verbal skiléad intellectual disability that related back to the
period before the ALJ’'s decisionld. at 1322. And the court found tkewas a reasonable
possibility that the additional evidence could establish that Washington had ammegatihat

met or equaled listing 12.04. Tk&ashingtoncourt explained that the new opinions were not
7



cumulative because “there is no other evidencine record addressing the combined effect of
Mr. Washington’s cognitive limitations and hallucinations, which Dr. Wilson explataesed an
extreme degree of limitation in his social interactions, sustaining coatientrand persistence.”
Id. at n.6?

The new evidence here smilar to Washingtos “new” evidenceas it concernsnew
opinions froma psychologisabout Plaintiff's intellectual functioning and cognitive defects. As
in Washingtonthe new evidencmcludes a newdiagnosis, here neurocognitive disorder due to
HIV infection. Given thatPlaintiff's HIV diagnoss precededherelevant time period find the
new evidence is chronologically relevant sinder. Maroneexplainedin his report that‘rapid
progression of the neurocognitive impression is often uncomarapined that “[v]ocationally,
| suspect that obtaining and sustaining even pare employment may be extremely difficult for
him, and limit to unskilled, nonstrenuous activities allowing flexible breaks and pasifiqiR.

38). Dr. Marone’sMental Residual Functional CapachAgsessmeniuttresses her opinions. The
assessment formdicatesPlaintiff had severe limitations in several areas and moderate limitations
in many areagR. 31:32). When the AL&valuaed Plaintiff’'sparagraph “B” criteria and mental
functioning, he discussed that Plaintiff'second gradeducation records indicated low average
range of intelligence In deciding that had only mild limitations in understanding, remembering
or applying information; interacting with others; concentration, persistandemaintaining pace;
and adapting or managing oneself, the ALJ ntiedithe second gradevaluation was 39 years

old and that Plaintiff’'s work history demonstrated adaptive functioning (R. 15). tunébely,

2 Although theWashingtordecision was decided under the prior version of § 404.970, this
distinction is not significant as the crucial issue in bothgasthe chronological relevance of
the additional evidence.
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the ALJ did not have the benefit of any more recent school evaluations @syetylogical/
psychiatric records the administrative recotgefore him. And he did not have the opportunity
to weighthe new opinions that conflict withis RFC and disability determinationl find the
additional evidence is material ackronologically relevantRemand is needed for consideration
of this additional evidenceSeeKeene v. Comm’r of Soc. Se2019 WL 317441 (M.D. Fla. Jan.
7, 2019) (finding Appeals Council erred in denying review as there was reasonable pydbabil
new evidence would change ALJ’s decision where new evidence was a mental sour@nstatem
that included an additional diagnosis of schizophrenia that ALJ had not had opportunity to
consider);Mcintyre v. Berryhill, 2018 WL 5621483 (S.D. Fla. Oct. 30, 2018) (finding new
evidence in form of questionnaires from two doctors withestablished treating relationships
with claimantexpresly related back to relative time period and “better left for ALJ to weigh out
and resolveJ. | stop short of weighing DMaronés opinions. As the Mclintyre court explained:

The ALJ will be the one to determine if there is good cause to discount the

two RFC questionnaires. For now, this Court fintieeasonable probability

that the additional evidence could lead to a different outcome. Whether it

actually does will be fothe ALJ to decide on the merits.
Mcintyre, at *7.

2. remaining issues
Plaintiff raises other issues that | need not address in light of the remand veiane

issue “the law of the case’fes judicata warrantsa short discussion. In a prior ALJ decision
based on a previous disability application, an ALJ fobrantiff not disabled and capable of
performing sedentary workPlaintiff argues that thALJ’s determination that he could perform
no more than sedentary work should have become the “law of theaggd&able in this case.

The Commissioner responds that tlav of the case” doctrine is inapplicable to social security
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administrative hearings not fully adjudicated in federal cdsirnilarly, the Comrmnssionerasserts
that administrativeres judicatais inapplicabletoo sincePlaintiff’'s current application for
disability benefits differs from his previous application as it involves a subsegp@djudicated
time period and different facts.agree. SeeGriffin v. Comm’r. of Soc. Se®60 Fed. App’'x 837,
844 (11th Cir. 2014) (declining to give prior ALJ decisres judicataeffect as the prior decision
adjudicated a different time period and did not finally adjudicate any issuestsrraised in
subsequent proceeding)loreno v. Astrug366 Fed. App’x 23, 27 (11th Cir. 2010).
D. Conclusion
For the reasons statatlove, it is ORDERED:
1. The ALJ's decision iSREVERSED and the case is remanded to the
Commissioner for further administrative proceedings consistent with this
Order; and

2. The Clerk of Court is directed to enter judgment for Plaintiff and close the case.

DONE and ORDERED in Tampa, Florida 8eptembeR0, 2019.

,‘*&’L’L M Z
MARK A. PIZZO
UNITED STATES MAGISTRATE JUDGH
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