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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
OCALA DIVISION
CYNTHIA A. WHITMORE,
Plaintiff,
V. Case No08:18-cv-2808MAP
COMMISSIONER OF SOCIAL SECURITY

Defendant.
/

ORDER

This is an appeabf the administrative denial of supplemental security income benefits
(SSI), disability insurance benefits (DIBard period of disability benefits See42 U.S.C.88
405(g),1383(c)(3). In her appedPlaintiff assertshe Administrative Law Judge (ALBrred by
failing to find her fibromyalgia a severe impairmentfénying to find that she has work limitations
caused by her mental problems; and by failing to find her dprdhlems a severe impairment
After considering Plaintiff's arguments, Defendant’s response, and the adniwestecord,|
find the ALJappliedthe proper standards anerllecision is supported by substantial evidence. |
affirm the ALJ’s decision.

A. Background

Plaintiff, born onJuly 24, 1965was55 years oldat the time of thdNovember 8, 2017
administrative hearing.Shecompleted two years of college, and has work experiencedctfice
helperand a general office clerfR. 40-42) She stopped working in March 2013 because it

became too difficult both mentally and physically for her to perform the duties of her job (R. 43)

1 A previous hearing before a different ALJ was held on June 1, 2017, but that ALJ did not
finalize rer decision before leaving office (R. 84).
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In her application, Plaintiff allegdisability beginning March 1, 2013, due to bipolar, depression,
fiboromyalgia, neck problems, osteoporosis, arthritis, and severe a(Rielyl8) Her date late
insured (DLI) isDecember 31, 2018. After a hearing, the ALJ found Plaintiff has the severe
impairments ofspine disorder, dysfunction of major joint knee and right shoulder, and
suprapatellar bursitis of the right kn@e 13). But, aided by the testimony of a vocational expert
(VE), the ALJ determined Plaintiff is not disabled as she has the RFC to peafeeduced range

of light work, including her past relevant work as office helper and general clerk (R. 19).
Plaintiff appealed thdecision, and the Appeals Coungdénied Plaintiff'srequest for reviewR.

1). Plaintiff, who has exhausted her administrative remedies, filed this action.

B. Standard of Review

To be entitled to DIB and/or SSI, a claimant must be unable to engage “in any sailbstant
gainful activity by reason of anyiedically determinable physical or mental impairment which can
be expected to result in death or which has lasted or can be expected to last fouausperiod
of not less than 12 months3ee42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(AN “physical or
mental impairment’ is an impairment that results from anatomical, physiological, oopsyichl
abnormalities which are demonstrable by medically acceptable clinical amdttalgaliagnostic
techniques.”See42 U.S.C. 88 423(d)(3), 1382c(a)(3)(D).

The Social Security Administration, to regularize the adjudicative process, proetulgat
detailed regulations that are currently in effedthese regulations establish a “sequential
evaluation process” to determine whether a claimant is disabesl20 C.F.R. 88§ 404.1520,
416.920.1f an individual is found disabled at any point in the sequential review, further inquiry i
unnecessary20 C.F.R. 88 404.1520(a)(4), 416.920(a)@nder this process, the Commissioner

must determine, in sequence, the following: (1) whether the claimant is currentlyeeérigag



substantial gainful activity; (2) whether the claimant has a severe impairmget(s)ne that
significantly limits her ability to perform workelated functions); (3) whether the severe
impairment mets or equals the medical criteria of Appendix 1, 20 C.F.R. Part 404, Subpart P; (4)
considering the Commissioner’'s determination of claimant’'s RFC, whetherdineant can
perform her past relevant work; and (5) if the claimant cannot perform the taskedenfuher

prior work, the ALJ must decide if the claimant can do other work in the national economy in vie
of her RFC, age, education, and work experier2eC.F.R. 88 404.1520(a)(4), 416.920(a)(A).
claimant is entitled to benefits only if unalto perform other workSee Bowen v. Yucke#A82

U.S. 137, 142 (1987); 20 C.F.R. § 404.1520(f), (g); 20 C.F.R. § 416.920(f), (g).

In reviewing the ALJ’s findings, this Court must ask if substantial evidence supiposts
findings. See42 U.S.C. § 40%); Richardson v. Perale€02 U.S. 389, 390 (1971 he ALJ’'s
factual findings are conclusive if “substantial evidence consisting of relexadénce as a
reasonable person would accept as adequate to support a conclusion Eristsii v. Dep't of
Health and Human Servys21 F.3d 1064, 1066 (11th Cir. 1994) (citation and quotations
omitted). The Court may not reweigh the evidence or substitute its own judgment for that of the
ALJ even if it finds the evidence preponderates against the ALJ's decBamBloodsworth v.
Heckler, 703 F.2d 1233, 1239 (11th Cir. 1983he Commissioner’s “failure to apply the correct
law or to provide the reviewing court with sufficient reasoning for determining the pexysr
analysis has been conducted mandatessalé Keeton 21 F.3d at 1066 (citations omitted).

C. Discussion

1. fibromyalgia
In the main, Plaintiff asserts the ALJ erred at step two by failing to find that her

fiboromyalgia is a severe impairmengtep two is a threshold inquiryThe Eleventh Circuit has



held that “a claimant’s impairment can be considered as not severe only if it ist alshigrmality
which has such a minimal effect on the individual that it would not be expected to ateitfer
the individual’'s ability to work, irrespective of age, education or work experierMeDaniel v.
Bowen 800 F.2d 1026, 1031 (11th Cir. 19883 als®0 C.F.R. 88404.1521(a), 416.921(a) (“An
impairment or combination of impairments is not severe if it does not significantly limit you
physical or mental ability to do basic work activities.But, Plaintiff's emphasis on step two is
misguided. Step two requires only that the ALJ determine whether Plaintiffsstriien at least
one severe impairmentSee Jamison v. Bowesil4 F.2d 585, 588 (11th Cir. 1987) (holding “the
finding of any severe impairment . . . whether or not it results from a single severamamgaor

a combination of impairments that together qualify as severe” is enough to satistysje
“Nothing requires that the ALJ must identify, at step two, all of the impairmentshbatd be
considered severe.Heatly v. Comm’r of Soc. Se@& Fed App’x 823, 825 (11th Cir. 2010)
(citing Bowen v. Heckler748 F.2d 629, 635 (11th Cir. 1984).

Here, the ALJ foundhreesevere impairmentspine disorder; dysfunction of major joint
knee and right shoulder; and suprapatellar bursitis of the right Rn&8), satis§ing the step two
inquiry. In reaching this finding, the ALJ considdPlaintiff's otherallegedimpairments. The
ALJ explained:

The claimant testified that she suffered from fibromyalgia. Social SecuritygRL2iBp
providesfibromyalgia may be found to be a medically determinable impairment if there

is documented evidence consistent with a diagnosis of fiboromyalgia. Generally, the
claimant must meet one of two tests, both of which include widespread pain in all
guadrants of the body and axial skeletal pain that persisted for at least three months and
exclusion of other possible diagnosis. In the instant case, there is no documented
evidence that supports fibromyalgia as a medically determinable impairneent.€s

Exhibit 157). Therefore, | find fibroyalgia is not established as a medically
determinable impairment.



(R. 14). After her step two discussion, the ALJ progressed to the remainder of theeffive
disability determination process as requirédd.step three sheonisidered Plaintiff's fibromyalgia
as required (R. 287). Hence, | cannot conclude the ALJ erred at step two by failing to include
her fibromyalgia among her severe impairments.

| note that in the last paragraph of her argument, Plaintiff also asserts that shehbuld
have gone on in the analysis of the fibromyalgia to determine what functionalrmepésrit would
have caused [her[Doc. 20, p. 28). But, she stops short of describing the functional limitations
she has as a result of her fioromyalgAccording to SSR 12-2p, © establish the medically
determinable impairment of fibromyalgia, a claimant must have a diagmosisah acceptable
medical source that meets all the following criteria:

A history of widespread pain that has persisted more than three months;

At least 11 positive trigger points on proper physical examination or repeated

manifestations of six or more fibromyalgia symptoms, signs, eoccarring

conditions, especially manifestations of fatigue, cognitive or memory problems

(“fibro fog”), waking unrefreshed, depression, anxiety disorder, or irritable bowel

syndrome; and

Evidence that other disorders that could have caused these repeated manifestations
of symptoms, signs, @o-occurring conditions were excluded.

Id. at *2-3. When making an RFC determination, SSR2p2states, an ALJ should “consider a
longitudinal record whenever possible because the symptoms of [fibromyalgia] candwaarse

so that a person may have ‘good days and bad ddgs 4t *6. In determining whether a claimant

can do any past relevant work or other work that exists in significant numbers in the national
economy, SSR 12p instructs an ALJ to consider widespread pain or other symptoms &ssocia
with fibromyalgia (such as fatigue) and to “be alert to the possibility that thayebe exertion or
nonexertional limitations, such as postural or environmental limitations, that maytithpac

analysis.” Id. Of course, a diagnosis of fioromyalgia does not necessarily equate toelaidd



limitations. See42 U.S.C. 8423(d)(1)(A) (“The term ‘disability’ means inability to engage in
substantial gainful activity by reason of any medically determinable physical oralment
impairment”);Moore, supra405 F.3d at 1213, n(@xistence of impairments does no reveal extent
to which they limit ability to work or undermine ALJ’s determination in that regddyis v.
Barnhart 153 Fed Appx. 569, 57411th Cir. 2005) (“Disability is determineby the effect an
impairment has on the claimant’'s ability to work, rather than the diagnosis of annmapgir
itself”). And, although Plaintiff testified that her fiboromyalgiaused significant painshe has
not identified medical evidence showingtthar fioromyalgia caused limitations that exceed the
limitations set forth in the ALJ’'s RC, nor has she pointed to medical opinions that imghosek-
related restrictiongluring the relevant time perioRather,she cites pr@nset date diagnosis of
fiboromyalgia that is not a part of the administrative record, and to certain pitigiesher medical
records that list fiboromyalgia among her diagnoses. These records, however, do not support a
conclusion that Plaintiff has limitations beyond those includete ALJ’s RFC determination.
2. mental problems

Plaintiff maintains that the ALJ erred by failing to include limitations related to her menta
health diagnoses. In support, she argues that her bipolar disorder, depression, anttaunkiety
have causgirritability over minor issues and feeling of being overwhelmed easily withsstres
“the limitations she testifie” (doc. 20, p. 33; R. 445). She claims the medical records support
her testimony and show that she suffers from symptoms that would interfere witika w
environment. She also assest® could not get medications or treatment she needed due to lack
of medical insurance and lack of transportation. In response, the Commissioner thege

Plaintiff's unspecified claim of mental RFC limitations is unsupported. | agree



The ALJ propdy considered Plaintiff's mental impairments at step two by rating her
degree of limitation in the four broad functional areas (paragraph B critesga) to evaluate
mental disorders. In her decision, she explained that Plaintiff had no limitatiswkrstanding,
remembering, or applying information and adapting or managing oneself, and mild restnictions i
interacting with others or concentrating, persisting, or maintaining pace which eguatasn
severe mental impairment (R. 14). At step thitee ALJ found Plaintiff did not meet or medically
equal a Listing, and at step four the ALJ assessed Plaintiff's mental asidgdhgpairments as
required by SSR 98p and SSR 18p, and the applicable regulations (R-1). The ALJ
discussed thatonslutative psychologistsButler and Golin’s opiad that Plaintiff’'s mental
impairments were neseverethather mental health treatment was conservatine that mental
status examinations generally found Plaintiff alert and fully oriented with timtesmory,
concentration and abstract thinking, average intelligence, logical thought content, ameargani
thought process, normal speech, and good judgment/insight (R. 14, 487, 491, 493, 500, 504, 690,
692, 694, 6908, 71314, 722, 728, 735, 7447, 859, 86162, 874, 881, 903).The treatment
notes from mieR017, around the time Plaintiff lost custody of her granddauglsteow that
Plaintiff was depressednsgious, and sad. éwever even during this difficult time framdaer
mental assessments were within normal limits and her symptoms were managedatives/
with therapy and medication (R. 8881). Plaintiff indicated ina 2015 telephonid=unction
Report thatshe has a normal attention span, follows written and spoken instructions pretty well,
and managed her own finances (R. 348iiministrative hearingestimony and function reports
show Plaintiff took online courses for a business management icataf helpedcare for her

granddaughters and heets shopped and drove (R. 14-15, 58-59, 61-63, 89, 92, 339-42, 357).



In sum the ALJ reviewed the medical evidence and foisdfficiently showed Plaintiff’s
limitations did not preclude performance of work. In reaching this decision, theoAhd that
the medical evidence was inconsistent with Plaintiff's testimony about her meailtal. \The ALJ
discussed Plaintiff's mental health tne&int noting it included close monitoring, regular
appointments, andonservativaneasures likenedication and counselingith no indication that
needecemergency psychiatric hospitalizations (R. 17). She also discussed Psa®W#iff scores,
and her reason for assigning them little weight (R. 17). | find that substantial evalgrports
the ALJ’'s RFC findingand disability determinationSee generallfrawford v. Comm’r of Soc.
Sec, 363 F.3d 1155, 1161 (11th Cir. 200y v. Comm’r of Soc. Se@26 Fed. Appx. 955, 960
(11th Cir. 2007) (ALJ not required to include additional limitations he found not supported by the
evidence).

3. dental problems

At the hearing, Plaintiff testified théer bottom teeth are rotten, causing pdifficulty
eating, and weight loss (R. 53). She asserts the ALJ erred by failing to find her dental peoblem
severe impairmentEven assuming the ALJ erredl step twdoy failing to find Plaintiff's dental
condition a severe impairmestjch errois harmless becaaghe ALJ found that Plaintiff suffers
from three severe impairments and progressedugh the other steps to reach a disability
determination. See Jamisgnsupra 814 F.2dat 588 Heatly, suprg 385 F. App’xat 825.
Moreover,although Plaintiff's dental condition has surely caused pain and made it difbcult f
Plaintiff to eat, shéhas not identified any woritelated limitations that the ALJ should have
included in her RFCelatedto herdental issues And the ALJ properly considered her pain and

difficulty eating, as required (R. 18).



Relatedly,| must address Plaintiff'ability to afford proper dental treatmeas Plaintiff
has intertwined this issue with her argument that the ALJ erred at stefstveoclains the ALJ
found her dental problems not sevéexause shtailed tofollow through with recommended
dental treatmerghe could not afford. hle ALJdoes discuss Plaintiff'eeferralto low cost dental
care providersand that she “did not access” these providers (R. B)t Plaintiff's failure to
obtain treatment or to afford it was not the basis for the ALJ’s conclusion thatifPéadental
problems were not a severe impairmentdeciding which of Plaintiff’'s impairments were severe
a step two the AJ discussed Plaintiff's treatment for a variety of problems (including her
periodontitis) She explained why she concluded Plaintiff’'s dysfunction of joint, ankle; right ankle
sprain; left shoulder; history of presyncopal episodes; mildly enlargedmgyhital lymph node;
left hip contusion; s/p cervical fusion; migraine; tremor; idiopathic neuropathgalcamnel,
periodontitis; and obesity were all neavere impairments (R. 13As to periodontitis the ALJ
stated: “Treatment notes in October of 2017 indicated a diagnosis of periodontitis.n&x@mi
notes indicated decayed teeth. The claimant testified that she needed dentutesapuost
prohibitive. However, there were many referrals for low cost dental care thmatwctadid not
access’(R. 13). At the end of her discussion, the ALJ concluded, “These impairments [including
periodontitis] caused no motlgan minimal limitation in her ability to perform basic work activity
when considered singly or in combination with all of her impairmeiitserefore, | find these
impairments to baon-severe (R. 13).

Plaintiff stateghe low-cost providers were unable to repair her teeth as her dental problems
were too severe (teeth broken below the gumline) for these clinics to treatecohe shows that
Aspen Clinic was not affordable, but unfortunately the record does not irarlydevidence that

Plaintiff sought dental care elsewhere. Plaintiff correctly nibtissimproper for an ALJ to rely



on failure to obtain treatment or comply with treatment as the sole ground for deniabditgisa
benefits withait first determining whethea claimants able to afford treatmen®ee Dawkins v.
Bowen 848 F.2d 1211, 1214 (11th Cir. 1988)his casehowever,s not one in which the ALJ
denied disability based upon a claimant’s failure to obtain treatment. And Plaasifnot
attempted to establish that it isSadly, her dental problems have resulted in infections and
difficulty eating, but Plaintiff has not argued that these problems have causedrelatkd
limitations. | find the ALJ’s decision is supported by substantial evidence.
D. Conclusion
For the reasons stated above, it is ORDERED:
1. The ALJ’'s decision i&AFFIRMED; and
2. The Clerk of Court is directed to enter judgmentiierCommissioneand close
the case
DONE and ORDERED ifampa Florida onDecembeB1, 2019.
/V\;’-L-L b, 4 ’1 1? Bt~

MARK A. PIZZO
UNITED STATES MAGISTRATE JUDGE
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