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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
BRENDA BELLAY,
Plaintiff,
V. No: 8:19-cv-206-T-02-JSS

OFFICER TYLER SHUE, individually,
and CITY OF TAMPA,

Defendan.
/

ORDER DENYING MOTION FOR SUMMARY JUDGMENT

Thisis a false arrest and excessive force case. The matter efone the
Court for a hearing o®fficer Tyler Shués motion for summary judgment, Dacs
28, 32 and Plaintiffs responseéDocs. 39, 40 The Court heard argument from
counsel.Because the facts agatirelyin contest, the Court denies the motion

This matter arises out of a lateght arrest of Rintiff in SeptembeR015 by
Defendant Shueg Tampa policefficer. Shue arrested Plaintifit the Tampa bar
MacDintoris for resisting arrest and trespass with warnibgcs. 281; 28-2 at
15. Thestateattorney later dismissed the charges.

Plairtiff assers seven counts in her complaint. Against Officer Shue
Plaintiff assert€ount |,a claimfor false arrestinder 42 U.S.C. 8§ 1988ount I,

a common law false arrest claim; Count IV, a claim for excessive force under 42
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U.S.C. 8§ 1983; Count \§ common law battery claim; and Count VII, a 42 U.S.C.
8 1983 freedom of speech claimhe two counts against the City of Tampa, for
common law false arrest and common law battery, arthestibjectof the motion
for summary judgment

The Summary Judgment Standard: The summary judgment standard is
well-cited, and the Court neeabt set forth quotatiomfrom the hornbook law here.
Suffice it to say, unddfederal Rule of Civil ProceduB$(a) judgment is
appropriate when there is “no genuine dispute as to any material fact and the
movant is entitled to judgment as a matter of law.” The Court examines “the
pleadings, depositions, answers to interrogatories, and admissions on file,rtogethe
with the affidavits, if any” to determine if there is any issue as to material fact.
Jones v. City of Columbus, G&20 F.3d 248, 251 (11 Cir. 1997). The movant
carries tins burden Celotex CorpCatrett 477 U.S. 317, 323 (1986).

The Court must weigh the evidence in a lighostfavorable to the non
movant. Caldwell v. Warden, FCI Talladeg@48 F.3d 1090, 1098 (11th Cir.
2014). The issue is whether the evidence is scsided that a reasonable jury
couldonly arriveat a verdict in the ma@nts favor. Miller v. Kenworth of Dothan,
Inc., 277 F.3d 1269, 1275 (11th Cir. 2002jaking credibility determinations and
weighing conflicting evidence are not appropriate at this stAgderson v.

Liberty Lobby, Ing.477 U.S. 242 (1986).
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After assessing thevidencan a mannerdescribed aboven police
encountercases th&ourt often must addsstheissueof qualified immunity.
Qualified immunity § adoctrinetha shieds“government officias ‘f rom liability
for civil damages insofaas theircondud does not violateclearly established
statutory orconstitutional riglts of which areasonabl@erson would have
known.” Carruthv. Bentley, 942 F.3d 10471053 (11th Cir2019) (quoting
Pearson vCallahan 555 U.S.223, 231 (2009). Law enforcement officsracting
within their discretionary authority “arentitled to qualified immunity fromsuit
unless glaintiff can establish that (1the officer violated aconstitutional right,
and (2)theright violated was clearly establiske’ Alstonv. Swarbrick, 954F.3d
1312,1318 (11th Cir2020). If “the evidencea thesummary judgment stage,
viewed n thelight most favorablé¢o the plaintiff, shows therearefacts that are
inconsistent with qualified immunity beirgganted the caseand thequalified
immunity issuealong with it will proceed to trial.” John®nv. Breeden 280 F.3d
1308,1317 (11th Cir2002).

Here,Officer Shue was at all timestingwithin his discretionary authority
as a police officer Therefore, the gestio for the Court is whethé&hueviolated
Plaintiff's clearly established constitutional rights.

The Factual Basis: Many ofthefads inthis casere disputedand

somewhat murnkgiven thepassagef time beaween theincident and thevithess
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depositions. The uncontested facts are fairly felxactly what happened is
“choppy” on this recordas regrettably is the summary heteappears that
Plaintiff and a female friend were out for the evening, eating dinner and then
visiting several bars ithe Howard Avenue area of Tampa. It was the ffiend
fiftieth birthday. Doc. 286 at 7 The pair had several drinks. Plaintiff states that
she only had two drinks the entire niglitoc. 28-5 at66. That mght be true put
theMacDintoris arrest incident happenadter 100 a.m.Sunday morninggfter
the pair had visited about fivtkfferent bar/restaurasit Id. at 66, 68.

1. Cellphone video of thacident

Plaintiff sought to record the incidewtth her phondutwas unsuccessful
in completing a full recording; we have only a fearly incomprehensible
snippets Doc. 34! Plaintiff's video (taken before her arrest) shows that she and
the friend were in MacDinton’s parking lot, and there was a lot of loud milgsic.
Plaintiff’'s apparentlydrunkfriend can be seewearing a baadmt-type plastic
wristbandthat did not coméom MacDintoris. Id.; Doc. 284 at 36-38. In one
videosnippet Plaintiff’s friend strikesshueés fellow officer on the chest with her
open hand whiléoudly cursing Doc. 285 at 61; Doc. 34.The blowPlaintiff's
friend made to the officer was nohard strike, but the video shows it was plainly

what one would call a battenfseeDoc. 28-3 at 10; Doc. 34.In another snippet

1 The snippets are on a CD, which is kept as a physical record by the Clerk at Doc. 34.
4
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thefriend is seen orherknees in theparking lotwith the fellow officer sanding
nearby Doc.34. Anothersnippetdepicts thearrest ofthefriend, duringwhich
Officer Shueappears to tePlaintiff to “Back up. Badk up.” Id.; Doc. 282 at 52
Doc.285 at 61,129.

A recorded snippetith unclearideoalsodepids Officer Shuetelling
Paintiff sternly “Drop the phoneor I’'m going tobreakit.” Doc. 28-2 at51.
Plaintiff then says‘No, I’'m nat going to,”whereupao thereis an immediate
scuffle,the phoneis upset andShuephysicaly arress or takes dow Plaintiff,
which cannot beeenclealy onvidea Doc.28-5 at 62 At onepant in this
snippet Plaintiff states in exclamatigfiYou must ot know.” Doc.34; Doc.28-2
at51 Doc. 285 at 86 This isconsistent wit Plaintiff’ s statement that sheld the
officers it was legkto videorecord police Doc. 285 at 61,83,116,129, 153.

2. Tegimonyregarding Plaintiff's arrest

With anincompleterecording otthe incident,depositiontestimay must be
relied a to fill in the ggps. We can begn with thefew points on whic thereis
agreement in theecord Theconsensus is that tteeents atheheat of this
lawsuit weresd in motion wha Plaintiff’s friend andMacDintoris securiy agents
becaneengaged in &eated confrontationld. at 74. Respondingo the
commotion Officer Shueard afellow officer arrived at thesceneand asked the

friend forheridentification. Thefriendrefusel the officers requesfor
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identification “numerous times.Td. at 75. Shués fellow officer testified he
needed thedentification to do @respass warningDoc. 28-3 at 3-10. But the
friend refusedto produceit andwasyeling. Id.; Doc. 285 at60-61, 75. Plaintiff
also testified that thetherofficer askedPlaintiff for he identification Doc. 285
at6l, 78-79.

Most of the remaining facts are disputewhich requires the Court to credit
Plaintiff’'s versionof events As theofficers handcuffed th&iend,they told
Plaintiff twice to back away fronthem Id. at 81. Plaintiff testified thd shetook a
step backwat as orderd andannounced sheas videotaping adthatit was not
illegal. 1d. at 83 Then,according to Plaintiff Shuedammaed herinto acar and
said “relax;” and th@ hesaid “Drop your phoneor I'm going to bre& it.” Id. at
84.

Plaintiff testified Officer Shueaccosta& herangrily and without warning,
apparently incensktha sherefusa tostop filming. Shestates that aftera forceful
takedown Shuekicked herin theback ofthe head while shewas prone,
handcuffedand compliantand then yanked heup by thearms which injured her

further. Doc.28-5 at 152-155. Officer Shuedenies all othis. SeeDoc. 28-2.
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No othercompetent evidencexists regardig Plaintiff's physical arrest
beyondthe paties opposingnarratives’ But the availablevideo snippes do
contradict Plaintiffs story & to the timing of when Shuerdered heto drop the
phone. Thevideo show Officer Shuedirecied Plaintiff to drop he phoneright
beforethe takedown—not after Doc.34.

Thetestimony of Paintiff's friendgeneraly aligns with thevideo in terms
of timing. Thefriendrecalled thathingsescalatediter she“flat handpushed
thepolice officer. Doc.28-6 at13-14, 17. She testifiedthatat somepoint Shue’s
fellow officer started to‘drag” he and “question”her. Id. at 38. As thiswas
happeningPlaintiff asked the officer, “Whats going on?”"and wa within arm’s
reach when shdid so. Id. at 38. Plaintiff's friend testified theofficer asked
Plaintiff to stop recordingand when shelid not,the officer knocked thghoneout
of Plaintiff’s hand. Id. at16. Thefriend deniedeing drunk butestified about
having fourdrinks. Id. at 35,38.

3. Conflicting testimony on the events pasest

2 The MacDinton’s security guard testified with a hazy recollection due to the fosrsiaae

the incident and it being a commonplace, routine event to call police for patron trodiide at t
popular party bar. He first testified that he did not recognize Plaintiff and had niecgoal of

the incident at all, but then noted it was “kind of coming back” to him but, as he put it, he was
going “on an hour of sleep . . . and this was four years ago.” Dota28-6, 9, 12. He kept no
notes or report. His testimony is too vague and indefinite to have any bearing at this stage, on a
cold written record. His hazy recollection might be presented to the jury for whatsweorth.

He favors Defendant’s version of events.
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An equally contested set of facts involves the incelpastarrest. Officer
Shue testified that he offered Plaintifhatice toappear so that she could be
released and appear on chargésr,at herown recognizanceDoc. 282 at 55
This is what happened to thpparentlydrunkfriend who struck the oer officer.
Doc. 286 at21-22. Shue says Plaintiff refused to sign the notice to ap{deac.
28-2 at 55 Plaintiff says Shue thrust some itemcbpboard at her, did not explain
was it was, and told her to sign something that she believed to Ihgaitocy—so
she did nat Doc. 285 at162-63.

Also in contest are facts concerningedical treatment at the scerfghue
testified that Plaintiff had some sort of seizure while waiting to be transported, and
the officers had to call an ambulanceste could be medicalpssessedDoc. 28
2 at 54 Officer Shue also testified that Plaintbeganslamming her head against
the seat partition, and had to be put infmsey vestype physical restraintDoc.
28-2 at55-56. Shues fellow officer also testified he had to put Plaintiff ities
restraint garmentDoc. 283 at 15 This fellow officer saidemergencymedical
service (‘EMS”) had to be called when Plaintiff evinced some sort of injlgc.
28-3 at 13,24. Plaintiff denies any recollectioof this happeimg at all Doc. 285
at153-154.

There is an EMS run report showing taimmbulance appearance on the

scenewith Plaintiff listed as the patient beingseessedand noting that Plaintiff
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had been reported passed auand unableto be aroused or “unconscious
fainting.” Doc.49-1 at 1-13; Doc. 492 at 10. Thereport notd Plairtiff was
“awakeand yelling,”id. at 11, with no paincomplaintsor handcuffpain orinjury.
Id. at 27-30. In this repot the primaty impression wapsychiatricdisorder,with
the condition coddisted as “alcohol intoxicatioror drug overdosé Id. at 16-17.
The EMS officerstestified but had no recollechaf theincidentindependent of
thereport. Doc.49-1 at7; Doc. 49-2 at 28 Plaintiff says sherecalls noencounter
with an ambulanceor EMS paramedicghatevening Doc 285 & 153. Her
lawyers suggestkat thehearing this may havdeen amistakein identity and it
might havebeen thalrunk frierd who wasattendedio by EMS. Shués counsel
suggesPlaintiff may havebeen to drunk orupset taremember Shués testimony
and therun repot show shewas thedrunk, ydling patientas listel by EMS Doc.
28-2 at 31-5. Thisisajury questionas towha happened

Thedisputa historyis further highlighted by the fact that Plaintiffs injuries
areconsistent wih both versiansof the case. Plaintiff was bonded duwof jail on
Sundaythedayof herarrest. Shewent to seea lawyeron Monday and did not
seek medical attention uhfiuesday. Theclinic on Tuesd# offered pain
medicationwhich shedeclined. Doc 285 a 97. Her mild-to-moderatebruising

on thelegsand wristsand palpabl®&ump on théhead, seeid. at180-186, are



Case 8:19-cv-00206-WFJ-JSS Document 54 Filed 09/03/20 Page 10 of 22 PagelD 645

consistent batwith herstorytha shewas atacked and with that ofOfficer Shue
that sheesisted athengagd in a manicfury while restrained

TheFalse Arrest Counts: Counts land Il dlegefalsearrest unded?2
U.S.C.8 1983 and Floridacommon law respectively.Plaintiff was arrested for
trespas with warning Fla. Stat §810.09(2)(a)2015) and resisting @officer
without violence,Fla. Stat. § 843.02 (2@5).

An arrestwithout awarrant ad lacking probableauseviolates the
Constitution and agabe anunderpiming forafalsearest claim Brown v.City of
Huntsville,Ala., 608 F3d 724,734 (11h Cir. 2010). But the existenceof
“probablecauseconstitutesan absolutebarto both statend 8 1983 claims alleging
falsearest.” Rankinv. Evans 133 F3d 1425,1435 (11th Cir1998) Fernander v.
Bonis 947 So.2d 584,589 (Fla. 4th DCA 2007)(same).In thequalified immunity
context,an oficer must estabBhonly “arguableprobablecausé to defeatafalse
arrestclaim. Scarbroughv. Myles 245F.3d 1299, 13 (11th Cir. 2001). Here,

arguableprobablecauseexistedif areasonablefficer placed”‘in thesame

circumstances and posseggihe sane knowledgeas [Officer Shue]could have

believed that probableauseexisted to arrest the[P]laintiff[].” Id. (quotingRedd

v. City of Enterprise 140 F.211378,1384 (11th Cir.1998). The existenceof

arguableprobablecauseis judged undeen “objectiveé’ standarcand“does not

10
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include an inquiry into the offices subjective intent or beliefsGrider v. City of
Auburn, Ala, 618 F.3d 1240, 1257 (11th Cir. 2010)

Theanalysis begins with the trespass without warning chdigs was the
allegedoffense thatriggeredthe interaction between Officer Shue and Plaintiff
that ended in her arresthe offense of misdemeanor trespass consists of four
elements: “(1) th@ndividual] willfully entered or remained on property; (2) other
than a structure or conveyance; (3) without being authorized, licensed, or invited;
(4) when notice against entering or remaining had been given fmdnaduall.”
Seago v. Statg68 So. 2d 498, 500 (Fla. 2d DCA 2000); Fla. Standard Jury Instr.
13.4 (Crim.). For thefourth element actual notice is requirédVhen an invitation
has been extended to enter an open business, actual communication is necessary to
put a person on notice that iseno longer welcome on the property and may be
arrested for trespasskK.M.B. v. Statg69 So. 3d 311, 314 (Fla. 4th DCA 2011)
(citing Smith v. State7 78 So. 2d 329, 331 (Flad DCA 2000)).

The element of notice is entirely in dispiiere. Plaintiff and OfficerShue
are the onlywo personsvho haveprovidedanysubstantive, factual testimony in
this record about the precise details of their interaddiading up to Plaintifs

arrest3 And their stories are in direct conflict.

3 Officer Shués fellow officer at the scene did not recall any significant details of’'Shue
interaction with Plaintiff. During that time, the fellow officer was occupied witinBff s
misbehaing friend, and did not offer any testimony about the relevant interactions between

11
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Officer Shuetestified tha when hearrived at MacDintoris hewas totl by
thefellow officer thatthetwo ladies had been asketb leaveand were refusing to
do so. Doc.28-2 at 8. Hetestified tha heasked Plaintifto leave naifying her
tha shewas requestedo depart.ld. at 10-11. Plaintiff' s friend was on theground
when hearived. Id. at 10. Theofficers helpéd thefriend ge up, and shethen
struck the fellow officer, and Paintiff sill refused to leave.Id. at 13. Office Shue
testifiedPlaintiff keptcrowding him, which is asdety issue.He claims hehadto
push heback severdimes and shenterfered wih hisinvestigation. Id at 15,
22. In oneof thetapesnippets,it appeass Officer Shueis telling Plaintiffto “back
up.” Id. at 52.

Officer Shuefurthertestified thawhen hewas arrestingplaintiff, shekept
sayingsomethindike, “Do you know who | an?” repeatedly Doc. 282 at 17.
Concerninghis, Plaintiff testified: “I said [to Shuejny nameis BrendaBellay,
pleasechek the TampaPolice record offalsearesting mga prior falsearrest |
was exonerated ongnd heyelled‘l don't carewho you are.” Doc.28-5 at 86.

Plaintiff's version ofthefactsdiffers entirely fromOfficer Shués.
According to hershewas calmly attemptig to film theincident with hephone,

andbackedup when instructed. Shegates tha Officer Shueacacosted hern an

Plaintiff and Defendant, nor is any such detail in his written report. Doc. 28-3 at 12-13, 14, 16—
19.

12



Case 8:19-cv-00206-WFJ-JSS Document 54 Filed 09/03/20 Page 13 of 22 PagelD 648

enraged fashion, apparently incensed by her videotajpng. 285 at 61, 8388,
117. Shealso flatlydenies that sheas ever trespass noticed,jmstructedoy
anyone to leave the premises. She says she waPoot285 at 75, 79, 116, 169.
Shue says she waboc. 282 at 16-11. Nobody else says anythirig.

Given these diametrically opposed accouthis, is not a case where there is
“arguable notice” or “arguable probable cause.” Eitherd wasanexpress
trespassotice/warning, or there was rethere are no shadetgray here.

Plaintiff squarely states no notice or trespass warning was given-teeker.

Doc. 285 at 169 Defendant claims the flat, absolute opposbac. 282 at 16-

11. The Court must construe these factRlaintiff's favor at this stage. TH

material fact is in dispute and requires denial of the summary judgment motion on
the false arrest counts.

The other crime charged, resisting without violence, is derivatitieeof
trespass charge. If there was no probaebalse to arrest for trespass (as the
evidence viewed in Plaintif§ favor establishes) then there could be no lawful

charge of resisting (false) arrest without violendackson v. Stafd 92 So. 3d

4 Officer Shue testified Plaintiff refused his instruction to depBoc. 282 at 16-11. Shue also
testified that the fellow officer told Shue that the fellow officer had ueséd both women to
depart.ld. at 5758. Plaintiff denies this, and the fellow officer only recalled instructing
Plaintiff’'s misbehaving fried.

13
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541,543 (Fla. 4th DCA 2016) (“I f an arrest isunlawful, adefendant cannot be
guilty of resisting 1 without violence” (internal quotattn marks omitted)).

As tothe claim underHorida law for falsearrest(Countll), Officer Shue
argueghatheis immunefrom sut uncder sections/68.28(9)and 776.0%of the
FloridaStatutes Secton 768.28(9)(ajprovides immunity as matterof law for a
stateagent,acting within the scopeof his employmentunlessthe agent “actel in
badfaith orwith maliciouspurposeor in amannerexhibiting wanton ad willful
disregard ohuman rightssafety,or property.” Again, acceptingdl of thefacts
assertd by Plaintiff, Officer Shueatackedhe and kicked her gratuitouslyafter
arrestingha without probableause—thus actingn bad faith and with willful
disregard okdety. ThisFloridastatutorydefensewill remain fortrial on the
many contested facts.

Likewise,section 776.05entitled “Law enforcement officersiseof forcein
making an arrest gatesin part that a officer need not retreat odesistin making
alawful arrest de to resistanc®f the arrestee and the officer may useforcethat
hereasonaly believes is necessany defend himselfor herselfor anotherfrom
bodily ham in makingthe arrest. § 766.05(1). This statuteyppears oly slightly

on point,ard doesnotaffectthe analysis athis stage.

14
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The Excessive Force Counts: Office Shueadso moves fosummary
judgment on CountslV and V, which dlege42U.S.C.8 1983 excessivéorce
arrest and common law battergspeavely.

When evaluating theonstitutionality ofan arrestng officer's useof force,
we must balancéthe naure and qualty of theintrusionontheindividual s Fourth
Amendmat interests”against thegovernmeris interes in safely apprehending the
suspect.Grahamyv. Connor, 490 U.S. 386 3% (1989)(citatiors omitted). This is
necessarilya factintensiveinquiry that requirea court to consider(1) “the
severity ofthe crime at issue,”(2) “whetherthesuspect poses ammediatethreat
to the sdety ofthe officers orothers,”and (3)“whether[s]heis actively resisting
arrest orattempting to evadearrestby flight.” 1d. Assessmerof anarreseés
excessivdorceclaim is goverred by astandard of*objectivereasonableness.”
Kingsleyv. Hendrickson 576 U.S. 389 396-397 (2015) If the Court credits
Plaintiff's statement thashewas compliantlying on theground,and Defendant
Shuegratuitousy kicked herin the head,this is clearly an objectiwe
unreasonablaseof force. Thequalified immunity standard plainly not me for
a gratuitous blow strdcupon acomplying, handcuffed arrestee.

Thefirst Grahamfactorinvolves assessytheseverity ofthe crime at issue.
Graham 490 U.S.a 396. Theunderlying crime—a misdemeanotrespass-

cannot faily be described as “severeVinyardv. Wilson 311 F3d 1340,1347

15
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(11th Cir. 2002); seealso Filsv. City of Aventura647 F.311272,1288 (11th Cir.
2011)(noting that“[d]isorderly conducts not aseriousoffense”and “resisting
arrest without forceloes not connotea level of dangerousness thaould justify a
greateruseof force”).

Thesecond and thad Grahamfactors—which a& whetherthesuspect poses
athred to officersor is attempting to evadarest—also favorPlaintiff when
acceptingherversion ofevents The“gratuitous usef forcewhen acriminal
suspect is not resisting arrest constituteessiveforce.” Hadleyv. Gutierrez,
526 F.311324,1330 (11th Cir.2008). And therewas no doubat thetime of this
incident that, in the EleventhCircuit, striking acompliant and nonthreatening
suspect—particularlyonein handcuffs—constitutes excesse force. Id.; Slickerv.
Jackson215 F.3d 12251233 (11th Cir2000);seealso Smih v. Mattox 127 F.3d
1416,1419-20 (11h Cir. 1997) (finding useof forcefollowing suspect surrender
that resulted in &roken armwas excessiveven thogh suspechad previously
been violent towarslofficers).

Officer Shuedeniesthis “unprovokel kick to head”story factually. But he
al suggestshat itfails legally, becauset runsafoul of the “shameaffidavit”
doctrine. He notes that @escripton of the excessiveforcecan befound in the
complaintand in Plaintiffs origind interrogatory answersnd Plaintiff fails

entirelyto describeakick to herhead whileshe was handcuffednd prone Only

16
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in her deposition does this tale appear, nGtfger Shue Doc. 285 at 112
Plaintiff testified about the kick to her head in her deposition when Officer Shue
counsel asked whether she was kicked or kneed once she was handduffed.
And then a month later Plaintiff amended her interrogatory answers to describe the
kick to the back of her head I®Bfficer Shue. Doc. 288 at 1-2.

Although it is a close question, the Court determines that the “sham affidavit
doctrine’® does not oprate here to bar or preclude Plainsffleposition testimony
This “head kick” testimony was clear and was not “extractedPlayntiff’s
lawyer' s coaching during her deposition. The complaint and interrogatory answers
were written by a lawyer, or perhaps drafted by a paralegal. Plaitigt chance
to personally tell her story contains this plain (and otherwise unimpeached beyond
Shue) description of how she was kicked in the headhawdhe blowonly could
havecome from Officer ShuePlaintiff did not give a deposition and produce full

discovery, only taontradictor “correct”some omittedr impeachindact at the

5 This doctrine is basically one of judicial estoppel. It almost always applias adager

affidavit contradicts or saves, in the affiant’s favor, a prior sworn deposition byffinat.alt is
infrequently applied, and usually is invoked when a lawyer has sought to plug a hole at the end
of the case with an affidavit that contradicts earlier, more reliable testin8se/an T. Junkins

& Assocs., Inc. v. U.S. Indus., In¢36 F.2d 656, 657 (11th Cir. 1984) (“When a party has given
clear answex to unambiguous questions which negate the existence of any genuine issue of
material fact, that party cannot thereafter create such an issue with aniaffidt merely
contradicts, without explanation, previously given clear testimorge®;alsdillen v. Bd. of

Pub. Educ. for Bibb Cnty495 F.3d 1306, 1316-1317 (11th Cir. 200/9jllins v. TechSouth,

Inc., 833 F.2d 1525, 1530 (11th Cir. 1987).

17
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end through an affidavit pikonto asummary judgment responsethelast
minute.

Plaintiff notesthe Eleventh Circuit “appears to haggplied thef[sham
affidavit] rule only when an affidavit odeclaration contradistsworn deposition
testimony.” Doc. 39 at 8(citing Baysav. Gualtieri, 786 F. App'x 941 @1th Cir.
2019) andAllen, 495 F3dat1316. Tha is notthesanario here Plaintiff's
deposition testimay expanded heoriginal interrogatoris and dd not expressly
contradict them.This is moren thenatureof trial impeachment rathéhan
disqualifying.

Subjet to the“shamaffidavit” rule,a “plaintiff’s testimony cannot be
discounte on summary judgment unlegss blatantly contradicted by thecord,
blatantly inconsistenyr incredibleas a matterof law, meaning that it relatto
facts that cold not havepossibly been observed ererts that arecontray to the
laws of naure.” Searsv. Rdberts 922 F.3d1199,1208 (11th Cir2019) (citations
omitted). Plaintiff’s testimay is not facialy incredibleand does notit squarely
within thepresent statef the “shamaffidavit” doctrine.

Officer Shuedenies kicking acompliant Plaintiffin thehead when sheas
ontheground handcuffed And the“bump on thehead” noted in Plaintiffs
medicalclinic report two days lates consistet with herbanging hehead in a

ragewhile insidethe parol car,sonething whid might well havehappeneaand

18
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has some support the recordsuch as the other officartestimony and the EMS
run report. As the Eleventh Circuit has notédk tpresents us witha classic
swearingmatch, which is the stuff of which jury trials are maddd. (quoting
Feliciano v. City of Miami BeaglYy07 F.3d 1244, 1253 (11th Cir. 2013)). For the
reasons already articulated, if a jury belieRé&antiff's testimonyshe is entitled to
a judgmentn her favor on the excessive force claim. Striking a compliant and
handcuffed suspect after all resistance has ceased amounts to a clearly established
constitutional violation.A jury will determinewhether this happened.
As to Count V, common law battery, the Defendant asserts the Florida
statutory immunity discussed above in regar@oaint Il. The same analysis
applies.
TheFirst Amendment Count: Plaintiff’'s Count Ml allegeshatshe
possessed a First Amendment right to film the police, and was doing so in a public
place in a safe and nonthreatening manner. The Count alleges that Officer Shue
violated Plaintiffs First Amendment rights by forcibly stopping her filming.
The First Amendmendf the U.S. Constitudin states in its entitg:
Congress shall make no law resregan establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of
speech, or of the press, or the right of the people peaceably to assemble,
and to petion the Government for a redress of grievances.

It is quite a capacious reading of this language toRilathtiff had an

affirmative right under thigextto peacefully film police action in a public place
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when shewas not engagein protesting gpeech,or any expressiveonduct
Howeverlegal thesimplead of filming policein publicmay be it does not fit well
within thetext d this Amendmentvhen dvorced fromexpressiveconduct The
Eleverth Circuit has indegrecognized an affirmativieirst Amendmenmright to
videotapepolice activity in public, if donein a peacefd and norobstructive
manner. Smithv. City of Cumming 212 F.3d 1332 1333 (11thCir. 2000) Bowers
v. Superintendnt Miami S Bead Police Dep't, 557F. App'x 857, 863(11th Cir.
2014) Toolev. City of Atlanta, 798 F. App’x 381, 387 (11th Cir. 2019)® In Smith
the Court, perJudgeBarkett established this substantivight in aruling
unnecessary to theolding, overruling adistrict judgewho had bund no such
right. See212 F.3d at 1333.

Becauseéhis First Amendment right is sdbrth bythe EleventhCircuit, it is
well-establshed. Indeed Defendant Shutestified that he becameaware Plaintiff
was filmingandtha filming was nat by itself an arrestabl®ffenseand citizens
“absolutely” may film pdice a a sde distancein areasonablenanner.Doc.28-2

at 23, 36-37 (Shue:“Peoplecan recod whateverthey want in apublic place.”)

¢ Perhaps a more logical way of addressing this claim would be just to consider itsiecartst
context. Because filming the police in a peaceful, olestructive manner is not illegal, the act
does not support probable cause to arrest under either Florida common law or the Fourth
Amendment.
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A Plaintiff who claims aretaliatory arrest foasserting First Amendment
rights must plead andestablishthelack of probablecause.Nievesv. Bartlett, 139
S.Ct.1715,1724 (2019).In thesummary judgment context hef@aintiff must
show acontestedssueof fact onthis point. Shehas donethat.

WhetherOfficer Shueviolatedthis known right that niht at MacDintorisis
simply aswearing contedietwea the only two peoplewho offer evidenceon the
point. Officer Shuestated hedid not. He stated that heold Plaintiff to dropher
phoneor hewould break itas parof arresting heffor trespassrad obstructing
police adivity by notbackingup. Doc.28-2 at 26 57. Plaintiff staes entiréy the
opposite Shuewanted herto stop filming,becameenragel when shesaidshe
would not and accosted hem anarres takedown and assaut retaliation.See
Doc. 39 a 10-11 (listing record citatims). Plaintiff's friend also testified that one
of theofficers told Plaintiffto stop filming and knocldthe phoneout of he hand.
Doc. 286 at 16.

Based upntheforegoing analysighis matteiis contestedactually.
Neitherthestateof the facts northequalified immuniy doctrineprecludedlaintiff

from her day in coutt on hercomplaint.

DONE AND ORDERED at Tampa, Floridan Septembe3, 2020

S| Wetliam 7. Jung
WILLIAM F. JUNG
UNITED STATESDISTRICT JUDGE
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