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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

LADARIUSOGLESBY

V. Civil CaseNo. 8:19-CV-1572-T-27AEP
Crim CaseNo. 8:17-CR-507-T-27AEP
UNITED STATESOF AMERICA

ORDER
BEFORE THE COURT is Petitionets Motion Under 28 U.S.C. § 2255 to Vacate, Set
Aside,or CorrectSentence By a Person in Federal CustoshpDkt. 1). The motion Ii©DENIED.
Procedural Background
Petitionerand ten others were charged in a ten count Second Superseding Indictment with
conspiracy and controlled substance violations involving heroin, fentanyl, and fentanyl analogues
He pleaded guiltypursuant to a Plea Agreemeatconspiracy to distribute controlled substances
resulting in death and serious bodily injury (Count Orepkts. 222, 244). In exchange, Cosint
Four, Rve and Six veredismissedr Dkt. 222at § 5). On December 3, 2018, he was sentenced
to 230 months, followed by 5 years of supezdiselease (dDkt. 400).His appeal was dismissed
by the Eleventh Circuit Court of Appealsr Okt. 502).In histimely § 2255 motion, Petitioner
raises five claimsone alleging prosecutorial misconduantd fourallegingineffective assistance
of counsel.
Waiver by Guilty Plea
During his Rule 11 change of plea colloquy, Petitioner confirmed his understétiding
if you have any objections as to how the charges were brought against as to how the
evidence was gatheredyour case, [he] was waiving any objections to those matters by entering

a plea of guilt.”(cr Dkt. 493 at 3912-18. The Magistrate Judge was corregy. pleading guilty,
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he waived all nofurisdictional challenges to his conviction, includimig daim of prosecutorial
misconductand hisclaims of preplea ineffective assistance of counsel that do not relate to his
decision to plead guiltyMilson v. United Sates, 962 F.2d 996, 997 (11 Cir. 1992) Bradbury v.
Wainwright, 658 F.2d 1083, 1087 (5tir. 1981, cert. denied, 456 U.S. 992 (1982defendant
who enters guilty plea waives all nonjurisdictional challenges to the constélityoof the
conviction, and only an attack on the voluntary and knowing nature of the plea can be sustained).

Accordingly, his claim thathere was prosecutoriahisconduct (Ground One), and his
claims thatis attorneywas ineffective in failindgo file pretrial motions (Ground Two), challenge
the sufficiency of the Second Superseding Indictment (Ground Thaed)challenge the
indictment and admissibility of econspirator statements (Ground Fqume all subsumed within
and waived by his decision to plead guilty. His contention that his attorney should heregethl
cause of death before advising himplead guilty (Ground Fives not waived but iswvithout
merit.

Three Core Concernsfor a Knowing and Voluntary Plea

Petitioner'sRule 11 change of plea colloquy demonstrétes he three core concerns of
a knowing and voluntary guilty plea are nf@tDkt. 493). His guilty plea was free from coercion,
he understood the nature of the charge in Count One, and he understood the consequences of his
guilty plea.United Sates v. Gandy, 710 F.3d 1234, 1240 (11Cir. 2013).The Magistrate Judge
found him competent, and that his guilty plea was “knowingly, voluntarily, and intelligently”
entered ¢r Dkt. 493 at 5%6-6). The proffered evidence supporting his guilty plea was compelling,

and undisputed.

! During Petitioner's Rule 11 colloquy, the prosecutor summarized the factuslftmaPetitioner’s guilty
plea, including his distribution of carfentanil to H.C. and Y.C. and that&fe@ as a result of ingesting the carfentanil.
H.C. survived but was rendered unconscious and hospitalized. Petitioner also distbimaies of controlled
substances to J.A. in April 2017 at 2490 Chestnut Woods Drive, and J.A. died afteingnd@stnylfentanyl.
Petitioner's DNA was found in J.A.’s car near the Chestnut Woods residence. Afpribd, 2017, Petitioner
distributed 89 bindles of fentanyl to an undercover detective at the Chestnut Wodeisaesinder oath, Petitioner
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Ground One: Prosecutorial Misconduct

Petitioner contenddhat “[t]he prosecuting attorney engaged in ‘prosecutorial misconduct’
by having movant plead to a fraudulent duplicitous indictmdot.'Dkt. 1-1 at 1). To prevail on
a prosecutorial misconduct claitme must show that the prosecutor’s conduct was improper and
that it was prejudicial to his substantial rightisited States v. Bailey, 123 F.3d 1381, 1400 (11th
Cir. 1997).

By pleading guilty, Petitioner waived this nqurisdictional claim.Moreover, his claim
is procedurally defaudd becauskefailed to raise it on appedousley v. United Sates, 523 U.S.
614, 62224 (1998).“Under the procedural default rule, a defendant generally must advance an
available challenge to a criminal conviction or sentence on direct appeal theetdefendant is
barred from presenting that claim in a § 2255 proceedMgCoy v. United Sates, 266 F.3d 1245,
1258 (11th Cir.2001).A defendant can avoithis procedural bar by establishing cause for not
raising the claim on appeal and actual prejudice resulting from the allegedeusbey, 523 U.S.
at 622. Or,he may proceed, despite his failure to show causdhemprocedural default, if a
“constitutiona violation has probably resulted in the conviction of one who is actually innocent.”
Lynnv. United States, 365 F.3d 1225, 12335 (11th Cir. 2004jquotingMillsv. United Sates, 36
F.3d 1052, 1055 (1t Cir. 1994)).

Petitioner makes no attempt to shoausefor his procedural defaultndeed, in his Plea
Agreement, he waived the right to appeal, except in circumstances inapplicabldndras he
shownthat a miscarriage of justice occurred, or that he is actually inn&seriNicKay v. United
Sates, 657 F.3d 1190, 1196 (il Cir. 2011).There isno excuse for his procedural default o

Ground One.

expressed no disagreement with those fadtéch largely mirrored the facts Istipulated to in his Plea Agreement
(cr Dkt. 222at 11).
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Alternatively, assuming a cognizabtd#aim in this § 2255 proceedinghis claimhas no
merit. Essentially, Petitioner accuses the prosecutor of compelling him to pldgdtgua
duplicitous indictment. Specifically, Petitioner argues that Count One “charges two or more
separate and distinct offenses .” (cv Dkt. 1-1 at 1).But Count One was notughlicitous. Count
One charged a single offense, conspiracy to distribute and possess with intesttitiatelia
controlled substance, the use of which resulted in death and serious bodilyAsjirgtitioner
acknowledges,anspiracyis an offense separate and distinct from the crime whitte object of
the conspiracyUnited Sates v. Nims, 524 F.2d 123, 1287 (5h Cir. 1975). However, ra
indictment charging a conspiracy is not duplicitous where it “properly charge[sgle diicit”
agreement to possess and distribute a controlled subdthmt=el Sates v. Ramos, 666 F.2d 469,
474 (11h Cir. 1982). Indeed, contrary to Petitioner’'s argument, the object of an 8 846 conspiracy
may be alleged without charging a substantive offense, or by alleging several objects of the
conspiracyBraverman v. United States, 317 U.S. 49, 54 (1942) (“The allegations in a single count
of conspiracy to commit several crimes is not duplicitous, for ‘[t] he conspirabg &rime, and
that is one, howeer diverse its objects) (citation omitted) Ground One is therefordue to be
denied.

Ground Two: | neffective Assistance of Counsel

To prevail on a claim of ineffective assistance of counsel, Petitioner shost that
counsel’s performance was deficient, and that he was prejudiced by the defcfentnpnce.
Strickland v. Washington, 466 U.S. 668 (1984). Under this telsgé must firda show that counsel
made errors so serious that counsel was not functioning atdhbesel” guaranteedo the
defendant by the Sixth Amendment. Second, he must show that the deficient performance
prejudiced himSmsv. Sngletary, 155 F.3d 1297, 1305 (11th Cir. 1998jting Strickland, 466

U.S. at 687).



Relevant here, counsel owes a lesser duty to a client who pleads guilty than to one who
goes to trial Wofford v. Wainwright, 748 F.2d 1505, 1508 (11th Cir. 1984). When a defendant
pleads guilty, counseleed only provide his client with an understanding of the law in relation to
the facts so that the client can make an informed decision between pleadingugifoing to
trial. 1d. That said, a guilty plea may be collaterally attacked on the ground that counsel did not
provide reasonably competent adviGyler v. Sullivan, 446 U.S. 335, 344 (198@gitations
omitted); see also Bradbury, 658 F.2d at 1087 (guilty plea waiver does not extend to claims of
ineffective assistance of counsel that attackv/tiientariness of the plea).

Petitioner contends that his attorney “coerced and inforimathat if he did not accept
the plea agreemertigwould receive a mandatory life sentence, enhanced &8ét(b)(1)(C),
because a death resulte@yv Dkt. 1-1 at 2).He contends that this was “misleading and fraudulent”
because he did not meet the criteria for enhancement under § 841(B)(J(Construing his
motion liberally, he contends that his attorney misrepresented his exposure 84d¢n)§1)(C)
and told him he would be sentenced to a mandatory term of life if he did not plead lgeilty.
maintains that “had counsel performed properly, the outcome of the proceedings wouldemave be
different . . ..” (Id. at 3).Significantly, however, & doesot allege that he would not have pleaded
guilty, or explain how the outcome of the proceeding would have been diffarearty event,
these contentions are without merit, and more importantly, do not undermine the knowing and

voluntary nature ofis guilty plea.

2 Petitioner’s allegation that his attorney told him he would receive a mandatosgtifence is contradicted
by counsel’s affidavitdv Dkt. 6-1 at 1 5). An evidentiary hearing on this purpodispute is unnecessary, as Petitioner
under oath denied he was threatened or coerced into pleading guilty during his Rollediy, confirmed to the
Magistrate Judge his understanding of the penalties, and expressed hisisatisftttounsel’'s adee.

3 Petitioner argues that counsel’s advice was erroneous because he did not havelaryridrug conviction
that qualified him for a life sentence. But that is not the predicate forselitence under § 841(b)(1)(C). As explained
to Petitioner bythe Magistrate Judge, the maximum sentence was life because of the resaiting d
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The Magistrate Judge conducted a thorough Rule 11 plea colloquy, during which
Petitioner, whileunder oath, confirmed his understanding of the charge in Count One, admitted
thefacts supporting the chargexpressed satisfaction with caah, and denied that anyone forced
or threatened him to plead guilifgr Dkt. 493at 2829).4 Petitioner’'s sworn statements during his
Rule 11 colloquy belie his contentions that he was threatened and coerced to plead guilty.

Thosesworn statements are presumed to be tomged Sates v. Medlock, 12 F.3d 185,

187 (11th Cir19949), cert denied, 513 U.S. 864 (1994titing United States v. Gonzal ez-Mer cado,

808 F.2d 796, 79800, n.8 (11th Cir.1987)).And those sworn representations, along with the
findings made by the Magistrate Judge accepting the plea, conitisienidable barrier” in this
proceedingBlackledge v. Allison, 431 U.S. 63, 74 (1977). And the presumption of truthfulness
cannot be overcome by a bald assertion of misunderstanding, and a defendant will not be heard to
later contend that his sworn statements during the Rule 11 colloquy werdifaigsy v. United

Sates, 850 F.2d 388, 396 (8th Cir. 1988)nited Satesv. Sitzer, 785 F.2d 1506, 1514, n. 4 (11th

Cir. 1986).

Petitioner’'sstatements during hRule 11 colloquytikewise belie his contentionthat he
was misled as to the maximum penafyife. During the colloquy, the Magistrate Judge advised
him that Count One was punishable by “a mandatory minimum term of imprisonment of twenty

years, up ta maximumterm oflife . . ..” (cr Dkt. 493 at 3218-24). Petitioner confirmed his

4 During his Rule 11 colloquy, Petitioner confirmed that he understood the charge to which pleading
guilty, denied that his ADHD impacted his ability to disctiss case with his attorney or that anything impacted his
ability to think clearly. He confirmed that he had a “full and fair opportunitgview all the facts and evidence” with
his attorney, that his attorney had “done everything . . . that [he] askead Ho” in the case, and was “fully satisfied
with the advice and representation [he] received in the case.” He discussedumisielchis right to go to trial, and
confirmed his satisfaction with his decision to plead guilty pursuant to the plea agteklmeonfirmed that his
attorney answered all of his questions about the plea agreement, that he addersesms, and that he agreed to
plead guilty to Count One of the Second Superseding Indictment which charged him with cgrispiiatribute a
controlled substance resulting in death or serious bodily injury,” which thedJStates explained was carfentanil.
And he confirmed his understanding that notwithstanding the absence of a provision in &iggdeaent, the United
States would recommdra guidelines sentence. Petitioner denied that anyone had forced amtbdeaitn to plead
guilty, or promised him anything of value other than the terms of his plea agre8eedot.Dkt. 493).
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understanding of these penalties (Id3at17-21).He likewise confirmed that for the minimum
mandatory penalty to applyas well as a maximum sentence of liil@prisonment,”the
Government would have to prove beyond a reasonable doubt that the controlled substances
“resulted in death or serious bodily injury as allegeldl” &t 4041).

Accordingly, any alleged misadvice by counsel was cured by the Rule 11 colfsguy.
United Sates v. Wilson, 245 F.App’'x 10, 12 (11th Cir. 2007) (any failure by counsel to explain
the possible punishment cured by plea collogBgyker v. United Sates, 7 F.3d 629, 6334 (7th
Cir. 1993)(finding no ineffective assistance of counsel because any prejudice caused by sounsel
misinformation was cured by the district court’s thorough examination of defendant atrige cha
of plea hearing)And even taking Petitioner’s allegation that his attorney told him he would receive
life if convicted as true, that does not undermine the knowing and voluntary nature of his guilty
plea.First, that was certainly a possibility, since Petitioner was charged with heaiisgd two
deaths. And counsel was duty bound to provide his client with an understanding of the law in
relation to the factso that the client can make an informed decision between pleading guilty and
going to trial.Wofford, 748 F.2d atl508. The advice need not have been errorless, but simply
within the realm of competence demanded of attorneys representing criminal defeBuény.
Wainwright, 698 F.2d 427, 429 (11th Cir. 1988)tations omitted).

During his Rule 11 change of plea colloguiyetitioner expressed his unqualified
satisfaction with counsel and confirmed that he faced a minimum of 20 years up to liEam pri
Indeed, had he gone to trial and been convicted, he faced a potential life sentence under. 21 U.S.C
§ 841(b)(1)(C) because deaths resulted from his distribution of controlled substébkie 828
PSR at{ 140; Dkt. 222Plea Agreemengt § 2). Andin his plea agreement, Petitioner confirmed

that he was pleading guiltyreely and voluntarily without reliance upon any discussions . . . and



without promise of benefit of any kind (other than the concessions contained herein), and without
threats, forcgintimidation, or coercion of any kind.ti(Dkt. 222at 18,1 10).

Accordingly, considering hissworn statements during the plea colloquy d&nd
representatioimn his plea agreement that he was pleading gtiftisely and voluntarilywithout
threats, force, intimidation, or coercion of any kinlis allegation that his attornegoercechim
to plead guiltyis clearly refuted by the recor@round Two is therefore Wiout merit

Ground Three: I neffective Assistance of Counsel

Petitioner contends his attorney was ineffective in “failing to challenge thessdjpey
indictment.” (cv Dkt. -1 at 3). In support, he contends that Count One “does not charge a
cognizable fderal offens&because it does not include a “statement of the essential facts and the
citation of the statute (Id.). He repeats his assertion that Count One is duplicitoushingng
him with “three separate offensegld. at 34). Further, he contets that he was not “informed
properly of the nature of the charges.” (Id. atHis contentions are without merénd belied by
the record, including his Rule 11 colloquy.

First, as notedthe Magistrate Judgexplained to him that by pleading guiltye was
waiving the right to challenge the sufficiency of the Second Superseding Indicgen®it. 493
at 3912-18).And Petitioner confirmed his understanding of the charge to which he was pleading,
after the Magistrate Judge éxiped the essential elements of Count One. Moreover, his contention
that Count One did not charge an offeisseithout merit as discussed.

Accordingly, his attorney could not have been ineffective in failing to raise a meritless
argumentSee Freeman v. Attorney General, Sate of Florida, 536 F.3d 1225 (11th Cir. 2008)
(citing Chandler v. Moore, 240 F.3d 907, 917 (11th Cir. 2001)xited Statesv. Nyhuis, 211 F.3d
1340, 1344 (11th Cir. 2000United Sates v. Winfield, 960 F.2d 970, 974 (11th Cir. 1992add

v. Jones, 864 F.2d 108, 110 (11th Cir. 198%)nally, sincethere is no deficiency in Count One,
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Petitioner cannot show prejudice from courstilure to challengéhe indictmentGround Three
is due to belenied
Ground Four: I neffective Assistance of Counsel

Petitioner contends that his attorney was ineffective in “failing to challengedicément
and caeconspirators [sic] statements,” and failing “to read and review docurpentgled by the
government which contained potentially exculpatory evidence.” (cv DRt.al 45). These
contentions are without merit.

This claim of pre-plea ineffective assistance of couns@lswaived by Petitioner’'s guilty
plea.As noted, the Magistrate Judge explained to Petitioner during his Rule 11 colloquy that by
pleading guilty, he would be unable to challengeidectment orevidencegcr Dkt. 493 at 3912-

18). And his contention that his attorney failed to review documents corgafpiotentially
exculpatory evidence” is unsupported and conclusory. (cv Bktatl4).He fails to explain what
documents were not revieweat, the nature of the claimed exculpatory evidermoecordingly,
Ground Four is due to besdied

Ground Five: I neffective Assistance of Counsel

Petitionercontends that his attorney “should have challenged the cause of death before
advising the petitioner to plead guilty to a charge with an enhancement that the Petitiomet
guilty of.” (1d. at 6).

Specifically,he contends his attorney was ineffective in “failing to call into question and
challenge the Petitioner’s role in the offense and relevant conduct which waseslippos .
[causelthe death of an individual in the furtherance of a drug traffickingecshich caused his
actual offense level to be more than what it was supposed t¢lé¢."Construed liberally, he
alleges that counsel’s failure to challenge the cause of death resulted in an ingkaoa

involuntary guilty pleaThis claim has no merit



The Autopsy Protocol produced in discoveonfirmedthe cause of death as “Carfentanil
intoxication.” v Dkt. 6-2 at 6 (Based on all information available to me at this time, it is my
opinion that YC died asrsultof Carfentanil intoxication.”)) And the Magistrate Judge engaged
Petitioner in a colloquy addressing cause of death. Petitioner expressly confirnfedtthatthe
victims ingesting the controlled substance, the victims would not have died or didézieus
bodily injury,” and admitted that he sold carfentanil to Y.C. and H.C., resulting in Y.C.’s deat
and H.C.’s serious bodily injury. Considering the Autopsy Protocol and the Rule 11 colloquy, the
knowing and voluntary nature of Petitioner’s guilty plea was not undermined by thedditeigre
of counsel to challenge cause of death.

Moreover, Petitioner's Plea Agreement and guilty plea foreclosed any challeatge
sentencing a® whether he distributed the controlled substance resulting in the death @&sY.C.
noted, hisRule 11 colloquy demonstrates that he understood the charge that the controlled
substance he distributed to Y.C. caused his death. He admitted to thigtiibgted carfentaihto
Y.C., who died as a resultinlike Burrage v. United Sates, 134 S.Ct. 881 (2014), there was no
dispute that Y.C. died as a result of ingesting the carfentanil distributed by Petitieneas
therefore correctly held accountable %KC.’s death, and can show no prejudice resulting from
counsel’s failure taehallenge cause of dedatlkor these reasons, counsel was not ineffective in
failing to challenge Petitioner’s role and relevant conduct regarding the cause wattim’s

overdog deathGround Five is therefore due to tenied

5> Defense counsel successfully objected to the two ladiistment for maintaining a premises for the
purpose of manufacturing or distributing a controlled substance under USSG § 2(02)1 #)dPetitionemreceived
the benefit of a two level downward departure based on substantial assiSterfceDkt. 387).
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Evidentiary Hearing

There is no need for an evidentiary hearing dplainly appears from the face of the
motionand the recordhat Petitionefs not entitled to relief. Broadwater v. United Sates, 292
F.3d 1302, 1303 (11th Cir. 200Bere, the allegations of the motion are affirmatively contradicted
by the record, rendering evidentiary inquinynecessaryAron v. United States, 291 F.3d 708, 715
(11th Cir. 2002);Holmes v. United Sates, 876 F.2d 1545, 1553 (11th Cir. 198B)ited Satesv.
Lagrone, 727 F.2d 1037, 1038 (11th Cir. 1984).

Certificate of Appealability

Before he may appeal the denial of his 8§ 2255 motion to vacate, a Certificate of
Appealability must issue28 U.S.C8§ 2253(c)(). “A [COA] may issue. . .only if the applicant
has made a substantial showing of the denial of a constitutional ighat (c)(2). Petitioner
“must demonstrate that reasonable jurists would find the district’scassessment of the
constitutionalclaims debatable or wrorigTennard v. Drake, 542 U.S. 274, 282 (2004yuoting
Sack v. McDaniel, 529 U.S. 473, 484 (2000)), or tHdhe issues presented wesslequate to
deserve encouragement to proceed furthéjller-El v. Cockrell, 537 U.S. 322, 336 (2003)
(quotingBarefoot v. Estelle, 463 U.S. 880, 8931.4 (1983))He cannot make a substantial showing
of the denial of a constitutional right. 28 U.S82253(c)(2). And reasonable jurists would not
find this court’s assessment of the constitutional claims debatable or wrong.

When amotion is denied on procedural grounds, without reaching the underlying
constitutional claim, a COA should issorely when thenovantshows thatjurists of reason would
find it debatable whether the petition states a valid claim of the denial of a consditigbt and
that jurists of reason would find it debatable whether the district court wastiorits procedural
ruling.” Sack, 529 U.Sat484. When a COA application concerns a procedural ruling, the required

showing must include both the procedural issue and the constitutionall geetitionercannot
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make that showinglurists of reason would not debate that Petitioner should be denied relief. And
since he is not entitled to @OA, he is not entitled to appeal forma pauperis. The Clerk is
directed to close this case.

DONE AND ORDERED this 4th day ofDecember2019.

/s/ Yames O, Whittemore

JAMESD. WHITTEMORE
United States District Judge

Copies to: Counsel of Recordro se Petitioner
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