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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
SUE ANNE BUCHANON,
Plaintiff,
V. Case No. 89-cv-2238T-AEP

ANDREW M. SAUL,
Commissioner oSocial Security

Defendant.
/

ORDER
Plaintiff seeks judicial review of the denial bérclaim fora period of disabilityand
disability insurance benefits (“DIB’As theAdministrative Law Judge’s (“ALJ”) decision was
based on substantial evidence and employed proper legal standards, thes§ionars

decision is affirmed

A. Procedural Background

Plaintiff filed an application for DIBn October 16, 2015, alleging disability beginning
on February 17, 2018r.195200. The Commissioner denied Plaintiff's claims both initially
and upon reconsideration (T92-113, 118122). Plaintiff then requested an administrative
hearing (Tr.124-125). Per Plaintiff’'s request, the ALJ held a hearing at which Plaintiff
appeared and testified (T85-77). Following the hearing, the ALJ issued an unfavorable
decision finding Plaintiff not disabled and accordingly denied Plaintiff's ddenbenefi (Tr.
7-27). Subsequently, Plaintiff requested review from the Appeals Councdhvithe Appeals
Council denied (Tr1-6, 19194). Plaintiff thentimely filed a complaint with this Court (Doc.

1). The case is now ripe for review under 42 U.S.C. 8§a)05383(c)(3).

Dockets.Justia.q

24

om


https://dockets.justia.com/docket/florida/flmdce/8:2019cv02238/368311/
https://docs.justia.com/cases/federal/district-courts/florida/flmdce/8:2019cv02238/368311/24/
https://dockets.justia.com/

B. Factual Background and the ALJ’s Decision

Plaintiff, who was born i1969 claimed disability beginningebruary 17, 2016Tr.

10, 19. Plaintiff obtained @igh schookducation (Tr19). Plaintiffdoes not have arpast
relevantwork (Trl19). Plaintiff alleged disability due tADHD, vertigo, mild depression, and
severe allergie€lr. 78).

In rendering the administrative decision, the ALJ concluded that Plamatf the
insured status requirements through December 31, @0d%1ad not engaged in substantial
gainful activity sinceFebruary 17, 2015he alleged onset date (Tr2). After canducting a
hearing and reviewing the evidence of record, the ALJ determined Plaintiff héallttveng
severe impairmentanigraines;tinnitus; bilateral hearingloss; meniere's syndromwith
chronicvertigo; allergies; allergic rhinitis; asthma;attention deficit/hyperactivitydisorder
(ADHD); somatoformdisorder; anabesity(Tr. 12). Notwithstanding the noted impairments,
the ALJ determined Plaintiff did not have an impairment or combination of impaisrttet
met or medically equaled one difet listed impairments in 20 C.F.R. Part 404, Subpart P,
Appendix 1 (Tr.12). The ALJ then concluded that Plaintiff retained a residual functional
capacity (“RFC”) toperform:

[Sledentary work as di&fed in 20 CFR 404.1567(a) that does not require

climbing ladders, ropes or scaffolds; nor more than occasional climbing

ramps/stairs, crawling, crouching, kneeling, balancing and stooping: nor

more than a concentrated exposure to extreme heat, vibrations, hazards,

noise, florescentlight, orirritants suchlfames, odors, dust, gases or poorly

ventilated areas: and further limited to work that is simple as defined in the

DOT as SVP levels 1 and 2, Routine and Repetitive tasks
(Tr.15). In formulating Plaintiff’'s RFC, the ALJ considered Plaintiff's subjeettomplaints

and determined that, although the evidence established the presetiee wfderlying

impairments that reasonably could be expected to produce the symptoms alleigeitf, P!




statements as to the intensity, persistence, and limiting effébisr symptoms were not
entirely consistent with the medical evidence and other eviqéncks).

Considering Plaintiff’s noted impairments and the assessment of a vocational expe¢
(“VE”), however, the ALJnoted that Plaintiff héhno past relevant workTr. 19). Given
Plaintiff's background and RFC, the VE testified that Plaintiff could perfatirajobs existing
in significantnumbers in the national economy, sucherssainserter, stone settand arorder
clerk, food and beveraddr. 20). Accordingly, based on Plaintiff's age, education, work
experience, RFC, and the testimony of the VE Ah&found Plaintiff not disabled (T20).

.

To be entitled to benefits, a claimantmustbe disabled, meaning he or she mukkEoe una
to engage in any substantial gainful activity by reason of any medically detblenitneysical
or mental impairment wibh can be expected to result in death or which has lasted or can be
expected to last for a continuous period of not less than twelve months. 42 B8S.C
423(d)(1)(A), 1382c(a)(3)(A). A“physical or mentalimpairment”is an impaintthatresults
from anatomical, physiological, or psychological abnormalities, which are demoedisabl
medically acceptable clinical and laboratory diagnostic techniques. 42.8&423(d)(3),
1382c(a)(3)(D).

The Social Security Administration, in order to regularize #djudicative process,
promulgated the detailed regulations currently in effect. Theselatens establish a
“sequential evaluation process” to determine whether a claimant is disalkiedC.F.R.

88404.1520, 416.920. If an individual is found disabled at any point in the sequentia] revie\

<

further inquiry is unnecessary. 20 C.F.R. 88 404.1520(a), 416.920(a). Under thsspirece
ALJ must determine, in sequence, the following: whether the claimantrently engaged in

substantial gainful actity; whether the claimant has a severe impairmeat, one that




significantly limits the ability to perform workelated functions; whether the severe
impairment meets or equals the medical criteria of 20 C.F.R. Part 404 SubdapeRdix 1,

and whethethe claimant can perform his or her past relevantwork. If the claicaamot
perform the tasks required of his or her prior work, step five of the evaluationa®the ALJ

to decide if the claimant can do other work in the national economy in view of his or her ag
education, and work experience. 20 C.F.R. 88 404.1520(a), 416.920(a). A claieraiied

to benefits only if unable to perform other worBowen v. Yuckerd82 U.S. 137, 1402
(1987); 20 C.F.R. §8§ 404.1520(qg), 416.920(q).

A determination by the Commissioner that a claimant is not disabled must be upheld
it is supported by substantial evidence and comports with applicable legal stantesd®
U.S.C. 88 405(g), 1383(c)(3). Substantial evidence is “such relevant evidenesagonable
mind might accept as adequate to support a conclugtachardsonv. Peraleg02 U.S. 389,
401 (1971) (quotin@onsol. Edison Co. v. NLRB05 U.S. 197, 229 (1938) (internal quotation
marks omitted))Milesv. Chater84 F.3d 1397, 1400 (11th Cir. 1996). While the courtreviews
the Commissioner’s decision with deference to the factual findings, no siecbmte is given
to the legal conclusion¥eeton v. Dep't of Health & Human Sen21 F.3d 1064, 1066 (11th
Cir. 1994) ¢itations omited).

In reviewing the Commissioner’s decision, the court may natgigh the evidence or
substitute its own judgment for that of the ALJ even if it finds that the evidence pregtesde
against the ALJ’s decisionBloodsworth v. Hecklgei703 F.2d 1233, 1239 (11th Cir. 1983).
The Commissioner’s failure to apply the correct law, or to give the réawismourt sufficient
reasoning for determining that he or she has conducted the proper legal anaysiates
reversal.Keeton 21 F.3d at 1066. The scope ofiew is thus limited to determining whether

the findings of the Commissioner are supported by substantial evidence andetioerect
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legal standards were applied. 42 U.S.C. § 405{gson v. Barnhart284 F.3d 1219, 1221
(11th Cir. 2002).
1.

Maintiff argues that the ALJ erred mot properlyconsideingthe medicabpinion of
(1) Dr.Gregory Marong(2)the Vocatioml Rehabilitation Reporand (3)the medical opinion
of Dr. ChristopheDanneiin determining Plaintiff's RFC For the followng reasonsthe ALJ
appliedthe correct legal standards and the ALJ’s decisisapported by substantial evidence

A. Medical Opinion Evidence

When assessing the medical evidence, the ALJ must state with particularityighe we
afforded to different medical opinions and the reasons ther#flarschel v. Comm’r of Soc.
Sec, 631 F.3d 1176, 1179 (11th Cir. 2011) (citation omitted). The SoaakBeregulations
provide guidelines for the ALJ to employ when evaluating medical opinion evid &ee20
C.F.R. 88404.1527,416.927. In determining the weight to afford a medical opliradi,J
considers a variety of factors including but not tedi to the examining relationship, the
treatment relationship, whether an opinion is vselbported, whether an opinion is consistent
with the record as a whole, and the area of the doctor's specializa?dnC.F.R. 88
404.1527(c), 416.927(c). For inetze, the more a medical source presents evidence to suppo
an opinion, such as medical signs and laboratory findings, the more weight that meidioal
will receive. 20 C.F.R. 88 404.1527(c)(3), 416.927(c)(3). Further, the comgstent the
medicalopinion is with the record as a whole, the more weight that opinion will recée
C.F.R. 88 404.1527(c)(4), 416.927(c)(4). These factors apply to both examining and ng

examining physiciandd. 88 404.1527(e)416.927(e) The opinion of a nowmxamining

1In the Joint Memorandum (Doc. 2Plaintiff failed toseparateach issue into different
subheadingsasrequired and set forth in the undersigned’s November 28 2€heduling
Order (Doc. 17, at4). Regardlettse Court will address eacBsueseparately



https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=20CFRS404.1527&originatingDoc=I917eb100152211e7bc7a881983352365&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_7fdd00001ca15
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=20CFRS416.927&originatingDoc=I917eb100152211e7bc7a881983352365&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_7fdd00001ca15

physician “taken alone” does not constitute substantial evidence to support an admnistrat
law judge’s decisionSwindle v. Sullivar914 F.2d 222, 226 n.3 (11th Cir. 1998)claimant’s
RFC is, ultimately, “a matter reserved for the ALJ's determination, drilk & physician’s
opinion on the matter will be considered, it is not dispositié€egle v. Soc. Sec. Admin.,
Comm’r, 482 F. Appx483, 486 (11th Cir. 2012).
I Dr. Marone

First, Plaintiff contends that the ALJ’s statements regarding Dr. Marone’s easonin
werefactually incorrect and legally insufficierBpecifically, Plaintiff argues thathe ALJ
mischaracterizéwhat was in Dr. Marone’s examination report arftideitimportantfindings
and observations which support his ultimate concluddae. 23, atL1). For exampleRlaintiff
takes issue with the languagetioé ALJ’s decision that stated)Dr. Marone’s own examination
notes indicated recent and remote memory only mildly impaired by attention/c@torhtr
(Tr. 15). In this regard, Plaintiff claims thBr. Marone never stated “only mildly impaired”
recent and remote memory (Tr. 44(Doc. 23, at 12)As such, Plaintiff contends the ALJ
“cherry picked” his findings and such mischaracterization warrants remand.

Here, the ALJ did not em his evaluation of Dr. Marone’s examination of Plaintiff. As
a whole, the ALJ found Dr. Marone’s opinion inconsistent with the other medical egitienc
the record. The ALJ stated:

Dr. Marone’s own examination notes indicghtecent/remote memory only mildly

impaired by attention/concentration, alert, fully oriented, intact associaitibas, fund

of knowledge, intact thought process, no cognitive limitations, fair ingiglgent,

normal psychomotor function, appropriate appearance, good hygiene, and speech that

was normal in clarityinflection,pace and volumeTreatment notes routinely indicated

intact recent/remote memory, normal mood, normal affect, alert, fudipted, intact

thought process, and grossly normatation/concentratian

(Tr. 15-16).
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In rendering this decision, the Altdliedupon the entirety of Dr. Marone’s opinion,
which he notedis overall inconsistent. Dr. Marone first observed Plaintiff to b&alift to
interview while experiencing extrarimitations in attention and concentration (Tr. 440).
However, later in his examination, Dr. Marone opitieat Plaintiff's speech was adequate and
she wa able to “expressthoughts and ideas in alogical but highly tangential mé@rm&#o).
He alsoopinedthatPlaintiff’'s thought proceswasintact and her memory, both recent and
remoteonly “appearedffected by wandering attention and concentratfdn441)(emphasis
added. Overall, her judgement, insight, and reasoning seeme(Tiaiit41) Dr. Marone’s
final opinion was that Plaintiff’'s mental status “portrayed a polite but coogeghtly energetic
Caucasian female” with “average to aleaverage fund of active vocahry” and her speech
“markedly tangential” with no “loosening @fssociatiornis(Tr. 441) Her thought process was
intact and her memory only appeared to buildly compromisedy attention and
concentration” (Tr. 441) (emphasis added). As such, the Ak§sssment properly accounted
for the entirety of Dr. Marone’s opinion. Plaintiff's contention that Dr. Marone mesed the
exactwords “mildly impaired” as compared to his actual language of “mildly cwmgped” is
of noconsequencand does not constitute error. The ALJ properly evaluated Dr. Marone’s
medical opinion by summarizing his findings and concluding that Dr. Marone’s own
examination was inconsistehoth within itself and as compared to the record as a whole. As
Dr. Marone’s opinion is unsupported by his own examination, as well with the recard as
whole, the ALJ properly discounted his opinion. Therefore, the ALJ did noterrin his éoalua
of Dr. Marone’s examinatioand substantial evidence supports the ALJ’s decision

. Vocational Rehabilitation Report
Next, Plaintiff contends that the ALJ erred by affording little weight to the opiafon

the Vocational Rehabilitation Repocompleted bywRS Jones of Accessible Rehabilitation




Consulting, LLC (Tr. 369376). Plaintiff argues that the report was conducted by a
governmental entity on disability, and thus was entitled to great wibgit. 23, at 2-13)
Additionally, she contends that the report was provided to Dr. Marone by the adamtioris
and the failure to consider the report was an error (Doc. 23, at 13). The record, hdoever,
not support this contention.

Generally, findings of another agency or disability, while not binding on the
Commissioner, are entitled to greatwei@t@t C.F.R. § 404.1504Falconv. Heckler732 F.2d
827,831 (11th Cir. 1984Bloodsworth v. Heckle703 F.2d 1233,1241 (11th Cir. 198Bgre,
the “Vocational Evaluation Repori§ a document completed BARS Jones of Accessible
Rehabilitation Consulting, LLCTr. 369-376).TheFlorida Department of Education, Division
of Vocational Rehabilitatiojreferred Plaintiff fothe evaluation (Tr. 36R The documentis
not considered determination by a government entity regarding disabiétbause it is merely
a reportof VRS Jones’s examination, recommendations about workplace amdatioms, and
comments about Plaintiff’'s rehabilitation potentialducted seven months prior to Plaintiff's
allegedonset disability datéTr. 369376).Simply stated, the reportasvocatioml assessmeén
by a private entitynot adisability determinatioly agovernmentaigencyNotablyas wel] the
ALJ references the report throughout his decision (Tr. 13, 14, Addlitionally, there is no
evidence to support Plaintiff’'s contention that the administration provided the repart to D
Maroneas itwas conducted by an outside entity nearly seven months prior iaiméff's

allegedonset disability date. Since the report is not considered a disability deteominaa

2The SSA amended the regulation in 2017 (with an effective date of March 27, 2017) to
indicate that no analysigould be provided by the administration regarding decisions made
by any other agency regarding whether a claimant is disaBlee20 C.F.R. § 404.1504. The
amended regulation does not apply to Plaintiff's claim as Plaintiff's applicfatratisability
was filed onOctober 16, 20% and the new regulation applies only to claims filed oaftar

the March 27, 2017 effective date.




government agency, it was not entitled to great weight. The pkbperlyconsidered the

evidenceand discussetthe reporthree different times in hidecision Assuch, the ALJ did

not err inaffordingthe Vocational Rehabilitation Repdittle weight in rendering his decision
iii. Dr. Danner

Finally, Plaintiff contends the ALJ committed error in failing to properly access the
medical opinion of Dr. Danner whenrendering Plaintiff’'s RFC. Dr. Danner opingel éhiatiff
would need to “avoid job situations that place herin direct sunlight and florescertdightse
this will exacerbate headaches” (Tr. 340). The ALJ determined that Plamdifin RFGo:

[Plerform sedentary work as deéd in 20 CFR 404.1567(#)at does not require

climbing ladders, ropes or scaffolds; nor more than occastimdding ramp#stairs,

crawling, crouching, kneeling, balancing and stooping: nor rticae a concentrated

exposure to extreme heat, vibrations, hazards, noise, florescerdtightants such as

fumes, odors, dust, gases or poorly ventilated areas: and furthedlimwork that is

simple as defined in the DOT as SVP levels 1 and 2, Routine and Repetitive tasks.
(Tr. 15)

Basedupon ths RFC,the Vocational Expeffound thatPlaintiff could perform three
jobs: lensinserter, stone setter, amdder clerk, food and beverage (Tr. 20he VE also
testifiedthat the job of stone setteras performed in a setting where the light was “[n]ot
overhead, it's going to be below” (Tr. 72) and takes place “mostly in a jewelry ata¢ih a
little isolated room where [the worker] can control their lighting and the lighting is below thei
sight of vision,” “[n]ot from overhead” (Tr. 745). Relying on this testimony, the ALJ
determined Plaintiff was not disabled ahdt jobs existed in the economy thatiRtiff could
perform Plaintiff contends thatin failingto include her direct sunlightlimitation, theexted
in rendering her RFC. Indeed, failing to include Plaifditfirect sunlight limitation in her RFC
was an error on behalf of the ALJ. HowemMbiat error is harmless as it does not affect the

outcome of Plaintiff’'s cas&eelones v. Comm'r of Soc. Set92 F.Appx70, 73 (11th Cir.

2012) (finding ALJ's failure to include a driving limitation was harmless bged did not




affect the outcome of Plaintiff's case, because the jobs identifidteME did not appear to
involve driving and claimant made no argument that driving was an essentiabfuofcéiny
of the jobs)See als®attle v. Astrug243 F.Appx514, 522 (11th Cir. 200@nding substantial
evidence suppagtithe ALJ's finding and thatthe ALJ's failure to characteri®aintiff's
education level correctly in his hypothetical questicas harmless andid not prejudice
Plaintiff because the ocpation was unskilled Although theALJ’'s RFC failed to account for
Plaintiff’s limitation of direct sunlight, the ALS decisionwasstill based upon substantial
evidence, notably thestimony of the VEvho did account for Plaintiff's light limitatioThe
VE’s testimonydemonstrates th&aintiff would not be exposed direct sunlightn thejob
of stonesetter (Tr. 72, 7475). Moreover,Plaintiff makes no argument that the essential
function of any of these jobs includesect sunlight Therefore, the ALJ’s failure to include
Plaintiff’s direct sunlight limitationn her RFC is harmless and does not affect the outcome of
Plaintiff’s case

Plaintiff also contends that the Alfdiled to account for environmental agents that
exacerbate Plaintiff's headacheken rendering her REGpecifically, Dr. Danner opined that
Plaintiff has several “environmental allergies” that she should evaluateeio as they tend
to worsen her headaches (Tr. 340). Plaintiff contends thatthose “environriergest refer
to her dietary allergies of corn, pineapple, peas, lima beans, and pork (Tr. 34@yudiahe
Commissioner contends th&tr. Danner wasactually referring to allergiesnoted in the
assessments section of the medical resuch as direct sunligfifr. 340). Regardless of what
Dr. Danner was referring to in his opinion, it is clear that the job of foodbanerage order
clerk would notbe feasiblefor Plaintiff due to her food allergies. However, #veclusionof
this job option does notmean thatthe ALJ erred and his decision was nat paisedbstantial

evidencePlaintiffwas found to also be able to perform thesjplstone setteand lens inserter.
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Importantly, Plaintiff makes no argument thamh essential function o$tone setter and lens
inserterincludesenvironmental allergiessuch asher dietary restrictionsSeeJones,492
F.Appx. at 73Further,as stated, the job of stone setter accounts for Plairgififgronmental
allergy ofdirect sunlightTherefore, inclusion of the environntahallergies, regardless of Dr.
Danner’s meaning, would not change the outcome of Plaintiff's Seseid As such, remand
is unwarranted
V.

Accordingly, after consideratigit is hereby

ORDERED:

1. The decision of the CommissioneABFIRMED.

2. The Clerk is directed to enter final judgment in favor of@loenmissioneand close
the case.

DONE AND ORDEREDN Tampa, Floida, on thi29th day ofSeptember2020.
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ANTHONY E. PORCELLI
United Sfates Magistrate Judge

cc: Counsel of Record
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