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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

NOVA CASUALTY CO.,
Plaintiff,
V. No: 8:19¢cv-2535T-02-TGW
YUTZY TREE SERVICE, INC.,
KARL J. YUTZY, BRANDY BROAD,
SURVIVING SPOUSE AND PERSONAL
REPRESNTATIVE OF ESTATE OF
JASON BROAD,

Defendants

/

ORDER GRANTING SUMMARY JUDGMENT
IN PART AND DENYING IN PART

This case is an insurance coverage dispute. Jasaml B/as trimming trees
in his job at Yutzy Tree Service, Inc. (*YTS”). He encountered a powerline and
was electrocutetb deathNova CasualtyCo. (“Nova”), the insurer for YTShas
filed this actionseeking a declaration that it is not liable for defesrsademnity
for this accidentBefore the Court is Nova summary judgment motion (Doc. 38),
Defendantsresponses (Docs. 40 and 41), and Nevaply (Doc. 44). The Court

grantsNovds Motion for SummaryJudgment in part, and denies it in part.

Dockets.Justia.com


https://dockets.justia.com/docket/florida/flmdce/8:2019cv02535/369760/
https://docs.justia.com/cases/federal/district-courts/florida/flmdce/8:2019cv02535/369760/47/
https://dockets.justia.com/

UNDERLYING FACTS

TheDecedentJason Broadvas an employee of YTS amdas electrocuted
at workon Januandl, 2019. YTS had a commercial general liabilitysurance
policy with Nova(“the Policy”). Doc. 381. Jasohs widow, Brandy Broad
brought anvrongfu deathlawsuit in the Sixth Judicial Circudf Florida— Pinellas
County (“the underlying suit})seeking recovery against YTS and its pringipal
Karl Yutzy, for Jasons death Doc. 382. Mrs. Broad suefdive other parties not
relevant here

The underlying suialleges that Jason was in the scope of his employment
for YTS when the fatal accident occurré&bc. 382 at913-21. The first relevant
Count is Count IV, where Mrs. Broad sues YTS as the negligent employer of the
deceased Jasodid. at 71 5363.In Count Vshe asserts a claim against Karl Yutzy,
the principal of YTS, for gross negligence for failure to protect Jason and
“conscious indifference to Decedensafety and lifé Id. at {1 6471. Count VI
asserts a vicarious liability claim against YTS for the gross negliggricarl
Yutzy. Id. at 7 7277.

Uncontested evidence the underlying suiéstablishes that Jason was a-full
time worker and assistant manager for YTS, working within the scope of ras job

the time of his dath Doc. 383 at 9-22. Jasons personal representatigad



widow, Mrs. Broad has received benefits pursuanttorida workers
compensation insurand@oc. 386.

Nova ispresenty defendng YTS and its principalkarl Yutzy, in the
underlying litigationunder a reservation of rightSoc. 1at{19. Nova seeks
exculpation basedn several provisionsf the Policy First, Nova notes that the
insuring agreement of tielicy statesn relevant part

We will pay those sums that the insured becomes legally obligated to
pay as damages because of “bodily injury” or “property damage” to
which this insurance applied/e will have the right ashduty to defend

the insured against any “suit” seeking those dgga&lowever, wewill

have no duty to defend the insured against any “suit” seeking damages
for “bodily injury” or “property damage” to which this insurance does

not apply

Doc. 381 at 46.
Nova alsaelies onthreeexpressexclusionswhich thePolicy provides

a. Expected or Intended Injury

“Bodily injury” . . .expected or intended from the standpoint of the
insure. . . .

d. Workers’ Compensation and Similar Laws

Any obligation of the insured under a worKempensation,
disability benefits or unemployment compensation law or any
similar law.

e. Employer’s Liability
“Bodily injury” to:
(1) An “Employee” of the insured arising out of andhecourse
of:
(a) Employment by the insured; or
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(b) Performing duties related to the conduct of the inssred
business. . .

This exclusion applies whether the insured may be liable as an
employer or in any other capacity and to any obligation to share
damages with or repay someone eld® must pay damages because
of the injury,

Doc. 381 at 47

LEGAL STANDARDS

TheFederaRulesof Civil Procedurg@rovidefor thegrantingof summary
judgmentwhere the “pleadings, depositions, answers to interrogatories, and
admissions on file together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to
judgment as a matter of lanCelotex Corp. v. Catretd77 U.S. 317, 322 (1986)
(citing Fed.R. Civ. P. 59; Certain Underwriters at Lloyd, Londorv. Best for
Less FoodMart, Inc,, 8:10-CV-688T-30AEP,2010 WL 3340550, *1 (M.D. Fla.
2010).The burden ignitially upon the movant toonclusivelydemonstrate the
absencef a genuine issue as to any material fdéstfieldns. Ca. v. Carolina
Cas.Ins. Co., 2016 WL 7666146, *2 (M.D. Fla. 2016). The existence of some
factual disputes between the litigants will not defeat an otherwise properly
supported summary judgment motion; the requirement is that there be no genuine

issue of material facSee Best for Less Fodthrt, 2010 WL 3340550 at *1.



When a moving party has met its burden, themaving party must then
go beyond the pleadings, and by an affidavit, deposition testimony, answers to
interrogatories, or admissions point to specific facts shpwat there is a
genuine issue for a jury to decid®/S Acquisition Co., LL&. Brown 649 F.
App’'x 651, 65960 (11th Cir. 2016). The nommovant cannotarryits burdenby
restinguponassertiongn counsek argumentpointingto allegationsn its
pleadings, or restingponmere denials within pleadingd/alkerv. Darby, 911
F.2d 1573, 1576 (ith Cir. 1990). The responses of the franvant must set forth
specific facts showing that there is a genuine issue for a3aald. at 1576-77.
“A mere‘scintilla’ of evidence supporting the opposing patyosition will not
suffice; there must be enough of a showing that the jury could reasonably find for

[the normoving] party” Id. at 1577.

Exclusion clauses in insurance polictese typically read strictly and in a
manner that affords the insured the broadest possible cove&ageai. v.
Scottsdale Ins. Cp676 F. Supp. 2d 1319, 1323 (M.D. F2209) as amended
(Jan. 4, 2010)

In Florida, thebroaderduty todefendis controlledby theallegatiors of

the underlying complairdr claim Auto-Ownersins. Co.v. Elite Homes, Ing.
160 F. Supp. 3d 1307, 1310 (M.D. F2816) affd, 676 F. Appx 951 (11th Cir.

2017) But the duty to indemnify is controlld@y the actual facts dhe
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underlying suitUnderwriters at Lloyds London v. STD Entetac., 395 F.
Supp. 2d 1142, 1147 (M. Fla. 2005) Here, he underlying suitemains
pending.

Aninsurerhasnodutyto defendalawsuitagainstininsuredf the
complaint on its face fails to allege facts that bring the case within coverage of
the insurance policysee Geover&pecialty InsCo.v. Hutching 504 F.App’x
851,853 (11th Cir. 2013) (per curiamiLanopiusCorp. Cap. Two, Ltd. v. BKH
Corp, 2:12-CV-1420#KMM, 2013 WL 12095521 at *23(S.D. Fla.Feb. 14
2013) As a matter of law, ithereis no duty to defend therecanbeno dutyto
indemnify. SeeGeovera504F. App'x at853;Canopius2013 WL 12095521 at
*3. But any doubtsegardng the duty to defend shoulik resolvedn favor of
the insuredJones v. Flalns. Guar. Ass, 908 So2d 435, 442445 (Fla. 2005)

ANALYSIS

1. The “Expected or Intended Injury Exclusion”:

The Court addresses the three exclusions in Turafirst, and easiest to
resolve, is the “Expected or Intended Injury” exclusibims excludes coverage
for any bodily injury “expected or intended from the standpoint of the insured.
As a practical matter, Nova is arguing here that the electrocution of Jason Broad
was an expected mtended injuryfrom YTS’s standpointThis isobviouslynot

true Jasohs boss did not expect or intend for him to be electroc¢uaied there



Is no evidence of thidNova makes this argument, though, basethe language
of Mrs. Broads underlying complaint, which appears to plead punitive damages
and avoid workefscompensation immunifyy describingVr. Yutzy’s gross
negligenceknowledge ohazardsetc The underlying complairgtates that
placing Jason in this dangerous situation was reckiggsthe injury “virtually
certain to resujt and demonstrateth conscious indifference to Decedent
safety and life."SeeDoc. 38 at 1Xciting Doc. 382 at 1 19, 5455).

Notwithstandinghe florid language of Mrs. Broaslcomplaint, the injury
was neither expected nor intendeaim the standpoint of the insuremhd this
exclusion isclearlyinapt The authority Novaites to supporthis argumerttis
distinguishable and not persuasive on these.flcgsuredintended or
expected tat Jason Broad wouldtk electrocuteth a cherry picker while cutting
tree limbs SeeDoc. 40 at 13citing Karl Yutzy deposition The Court denies
Novas motion for summary judgment based on the “expected or intended
injury” exclusion.

2. The Two Remaining Exclusions as to YTS:

As to YTS, he second exclusion that Nova asserts excludésy"
obligation of the insured under a workecempensation, disability benefits or

unemployment compensatitaw or any similar law. It is uncontested that Mrs.

1 Catlin Syndicate 2003 v. Rimkut3 F. Supp. 3d 1255, 1260-61 (S.D. Fla. 2012).
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Broad has received workérsompensation benefits for this incident, and TS
workers’compensation carrier has issugdety-onechecks otaling $44,100.57
SeeDoc. 386; Doc. 39; Doc. 394. As to YTS, this is an easy call.

TheDecedentJason Broadvas an employee of YTShisis not
contestedDoc. 383 at 12 He was up in YTScherry picker, cutting limbs on a
YTS job, asaYTS worker, with his YTS crewAnd YTS has State of Florida
workers’compensation duties, per the workersmpensation law in place in
Florida The State requesYTS to purchaseworkers’compensation insance
Those state law duties, and the available wotl@spensation remedies, are
exclusiveremediedor the worker or his personal representativeder that
legal schemgYTS has protections and immunities from lawsuits brought by
employeedor work injuries. According tothis workers compensation
exclusion, the Court grants summary judgmenRlgontiff Nova The Court
declares thallovaCasualty Compankas no dutylefend or indemnify YTS
under policy ARBML -100003601 for this accidentlue tothis “workers
compensationpolicy exclusion.

The third exclusion bars coverage for bodily injuryhe insurets
employees for work done by them in the scope of their employthént
uncontested that tHeecedent was an employee within the scopasof h

employmentat YTS, injuredwhile performingY TS work. The Court grants



summary judgment to Plaintiff Nova, and declares that uthed?olicy Nova
has no duty to defend or indemnNyI'S for this accidentdue tothis
“Employer's Liability Exclusion.”

3. The Two Remaining Exclusions as tdir. Karl Yutzy:

As to Karl Yutzy, the issues are much leleac An analogous case is
Maxum Indem. Co., v. MassaRil7 F. Appx 851 (11th Cir. 2020)(per curiam)
In that coverage casthe decedeis plaintiff brought a wrongful death suit
against the employing compadsyprincipal, justike here In a persuasive
discussion, the Eleventh Circuit resolved the workesspensation and
employee exclusion issues in a manner favoring the deferfidentinersigned
finds Maxumpersuasive and factually on point, and follows it here.

Thefirst issue to address Karl Yutzy s statusOne maysurmisethe
gross negligence claim against hmthe underlying suiis draftedto avoid
workers’compensationmmunity. The underlying complairdlleges that
“Defendant, Yutzy, is employed by Defendant, Xutree Service. .Yutzy is
a coworker of thgD]ecedent.” Doc. 82 at{ 65-66. Initially, the complaint
thus seems to allege Karl Yutzy is a fellow wark

But later, the complaint appears to ascribe managerial roles to Karl Yutzy,
including knowledge of the hazards)dthe requiremestto protectthe

Decedent, to train and supervise him, amithsulate himfrom hazards known to



Mr. Yutzy. The complaiballeges that Mr. Yutzy assigned the worlDecedent
and assigned him to thminsulateccherry pickerld. at 67.

Whether Karl Yutzyis suedasa corporate manager/officer is important to
his claim that he personally is an insured undePtiey. Nova has filed a
deposition for the undersignieadtonsideration othe YTS corporate
representativeyhich was MrKarl Yutzy. There Yutzy identifies himselfas
president of the corporatioHlis duties include “general manager and
administrative bookkeeping, scheduling.” Doc-38t 7 see id.at 25 (Karl
Yutzy individually works for Yutzy Tree Service, Incorporatty job duties
include everything under that umbrella, yes&Y)the time ofYutzy's
deposition YTS hadtwenty-threeemployeesld. at 26 Yutzy testified he most
likely did the work schedulfor the Decedentld. at 29 The only other officer
was Yutzys daughter, who was vice presidddt at 7.

The Defendants arguseveral points as to Karl Yutzlirst, they argue
that Yutzy is an insured under tRelicy. In this regard they point to thHeolicy
terms that state: “Youexecutive officersand directors are insureds, but only
with respect to their duties as your officers or directddec. 381 at 54> On

this record, and viewing disputed coverage issues in a light most favtwrable

2“Executive Officer” is defined as “a person holding any of the officer positiontecré&g your
charter, constitution, bylaws, or other similar governing docurBuatc. 38-1 at 58.
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coveragethe undersigned concludes that Yuzyole as an insured is a trial
Issue This meanghatat this juncturéNova has not established as an
uncontested issue of fact that Yutzy is not an insutéslinot a clearcut issue
of law: What Yutzy was doing, whether he was involved as a fellow employee
or was undertaking the duties of an executive officer of this small corporation
(and is thus an insured), is a contested issue offfaetduty to train anthe
dutiesto superviseand to schedule and to assign wappear to be dutiex a
corporateofficer, and the very duties Karl Yutzy liing sued forin any evat,
whether Yutzy is an insured under the Polgynsufficiently clear for the
undersigned to rulas a matter of lawvithout a fullexplicationof the factual
Issues

Insuredsare consideredeparately under tHeolicy. Doc. 381 at 58 So
one must consider whether Nova has shown évainif Karl Yutzy is an insured
there is no factual dispute over whether Badicy exclusions applyThat has
notbeen showpgiven howthe Court mustread thisrecord Exclusionary
clausesare generally disfaved Hartford Acaedent& Indem. Co. v. Beaved66
F.3d 12891296(11th Cir. 2006) When an insurer relies on an exclusion to
deny coverage, it has the burderdemonstratinghat the allegations of the
complaintare cassolely and entirelyvithin the policy exclusion and are subject

to no other reasonable interpretatibefendants argue that Yutzape company
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presidentjs beingsuedin great part for his executive functioimsthis small
company thus making him an insure@ind they conénd that Yutzy does not
fall within the exclusions because he was neither an employer Dettexlent
nor one with any obligations or dutiesDecedentnder the Florida workers
compensation schemgéhis record is too unclear and contested to granttitfain
summary judgmentnthese matters as to Mr. YutZccordingly,Nova's
motion for summary judgment as to Mr. Karl YutzyDENIED . Upon
conclusion othe underlying sujtif the matters are still in contest, the parties
may resubmit the issues to the Court for reconsideration, or trial

DONE AND ORDERED at Tampa, Florida, o8eptembe28,202Q

S| Wittiam 7. Jung

WILLIAM F. JUNG
UNITED STATES DISTRICT JUDGE

COPIES FURNISHED TO:
Counsel of Record
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