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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

In Re: GREGORY LEE CUTULI

GREGORY LEE CUTULI
Appellant
V. CaselNo. 8: 20-cv-978T-02

(Bankr. Case No. 8: 13k-5323RAC)
MEHRDAD ELIE

Appellee.
/

ORDER

Gregory Cutuli appeals a finpidgment of nordischargeability enterdaly
the bankruptcygourt in favor ofcreditorMehrdad Elie in an adversary proceeding.
Dkt. 1. This is thesecond appeal in this case the first appeathe undersigned’s
predecessaeversed final judgment entered for EJiending that the bankruptcy
court lacked personal jurisdiction over Cutuli because Elie failed to render proper
serviceaccording tadhe applicable rule€utuli v. Elie (In re Cutu), 389 F. Supp.
3d 1051, 1056 (M.D. Fla. 201,9eeFed. RBank. P. 7004g). On remand, the

bankruptcy court granted Elie an extension of time to effect proper servicen Elie
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turn served Cutuli and his attornag requiredand he bankruptcy couentered
defaultjudgment against Cutuli after he failed tog@et a defense.

Cutulinow appealsarguing that the bankruptcy court erred in extending the
time for serviceFinding thebankrupcy court didnot abuse its discretidoy
granting an extensiothe Court will affirm

BACKGROUND & PROCEDURAL HISTORY

The parties have bng history. Once business partners, their partnership
ended on a sour note. Sirtbentheyhave been battling one another in court for
over a decadelhings hit a crescendo in 2011 wheestate court in Califora
enteeda $14 million fraudulentransfer judgment for Elie against Cutubkt. 22-
4 at39, 43

In the years that followed, Cutidoughtto shield his assetsom Elie and
other creditors. As a result of those efforts, Cutuli and his wife indreted
federallyfor bankruptcy fraudDkt. 224 at 7185. Cutulieventuallypledguilty to
one count of conspiracy to fraudulently transfer or conceal property in
contemplation o bankruptcy casandreceivedsix months in federal prisoid.

at 86-91.
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In June 201/while awaiting incarceration arhile incarcerategdCutuli
retained an attoey andpetitioned for Chapter 7 bankruptéfnkt. 6-8. Underthe
retainer agreement, Cutidiattorneyagreed to represehim only in the main
bankruptcy casbutnot in any related advensaproceedingsDkts. 22-1; 22-2.

In Septembeof that yeayrElie sued foradeclaratiorthat Cutuli cannot
discharge in bankruptcy the California judgmédikt. 224 at 18-25. Two days
after filing the complaintElie mailed a summons and copy of tdoenplaintto
Cutuli’s last known addresBkts. 610; 6-11. Cutul did not receive either
documenbecause he waerving his federal prison senterateghe time Upon
learningthat Cutuli was incarceratednd realizing the initial summons had
expired, Elierequested a second summons, which the clerk isBlkgd6-12.
Cutuli was personally servad prison two days lateDkt. 6-13.

Cutuli did not respond to the complaint, and Elie moved for a’sleiéfault.
Dkt. 6-14. Cutuli’s bankruptcy attornethenfiled an objectiorto the motion for
default stating that “[n]either the Complaint, nor the Summons ha[d] been served
as required byhe applicable rulesDkt. 6-15; seeFed. RBankr. P. 7004(qg)
(requiring service alsbe madeon the debtds attorney when the debtor is so

represented)n response, Elie mailed a copy of the complaint and summons to

1 Cutuli’s conviction for bankruptcy fraud stemmed frbis actions related tois wife’s
bankruptcy case.
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Cutuli's attorney—78 days after the second summa@ssiedand 90 days after the
filing of the complaintDkt. 6-16.

After being served, Cutul attorney moved to dismiss the compl&amt
improper servicdecause theummondad gone staldkts. 6-17;22-17 at 48+
88;seeFed. R.Bankr.P.7004(e) (requiring “delivery of summons and complaint
within seven days after the summons is issued”).bEm&kruptcy court denied the
motion Dkt. 6-24, andentered alefault judgment against Cutuli aft€utuli
declined to defend against the complaint on the m&ks.22-9; 2218 at 49899;
see alsdkt. 6-30. Cutuli appealed

On appeal, tadistrict court found that Elie had indeed failed to issue an
active summons as required by the bankruptcy r@esuli, 389 F. Supp. 3dt
1056 Because proper service had heen madghe bankruptcy court lacked
personal jurisdiction over Cutuld. at 1059.The district courtreversed thénal
judgmentand remanded for the bankruptcy court to decide whether to extend the
time for Elie to effect proper servickl.?

UponremandElie movedfor and wagyrantedan extension aime to effect
service Dkts. 22-13; 22-6. Thebankruptcycourtfound thathehad showrfgood

causeé to justify an extensionnder Federal Rule of Civil Procedure 4(mkt. 22-

2 Elie appealed to the Eleventh Circuit. But the appeal was dismissed for lackditjims
Cutuli v. Elie(In re Cutuli) No. 19-13274-HH, 2019 WL 6482445 (11th Cir. Nov. 22, 2019).

4
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6 at 109-10. The court noted that the delay in service largely resulted itisoown
erroneousprior rulings andthe subsequent appedd. Moreover,thebankruptcy
courtnoted that despite failg to perfect serviceklie had providedCutuli and his
attorney with actual notice of tlaetionby mailingto both of them copies of the
summons and complairt. at 110.This actual noticethe courffound,reflected a
reasonable effort to effect serviaed “an absence of dilatory condtiddl.

The bankruptcy coudlsofound thatequitable factors favored granting an
extensionld. at 110-11. Thecourt determinethat denial of an extensi@nd
dismissal for improper service would amount tosaamiBsalwith prejudice because
the statute of limitationfor Elie’s nordischargeability clainhadexpired, barring
him fromrefiling. Id. at 110.Thus, heprinciples of equity counseled deciding
Elie’s claimson the meritsather than dismigsg thembecause of a procedural
failing. Id. at 111.

Followingthe bankruptcy cour ruling, the clerk issued a fresh summons.
Elie seved Cutuli and his attorneipkt. 22-15 at 46270. Cutuli again failed to
answer the complaint enounta defenseOn Elie’s motion, théankruptcy court
entered alefault judgmenagainst CutuliDkt. 22-9, and entered final judgment

for Elie, Dkt.22-5 at AECF 813 This appeal followed.

3 “AECF” refers to the bankruptcy court docket entries in the adversary cageNGa8:17ap-
00701RCT).
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DISCUSSION

Cutuli's lone argument for reversal is that the bankruptcy court erred in
granting Elie an extension of time to perfect seniid. 11 at 1523. The Court
reviews a grant of extension of tirteeeffed servicefor abuse of discretiorbee
Lizarazo v. MiamiDade Corr. & Rehab. Dép 878 F.3d 1008, 1@+-11 (11th Cir.
2017) “An abuse of discretion occurs if the judge fails to apply the proper legal
standard or to follow proper procedures in making #terghination, ofrules]
baséd] . . . upon findings of fact that are clearly erroneodsI'C v. WashData
Res., InG.704 F.3d 1323, 1326 (11th Cir. 2018uotingIn re Red Carpet Corp.
of ParamaCity Beach902 F.2d 883, 890 (11th Cit990). The bankruptcy court
did notabuse its discretion here.

For serviceof processn adversary proceedings, Feddsainkruptcy Rulef
Procedure 7004(a) expressly incorporates Federal Rule of Civil Procedure 4(m)
According to thatule,when a plaintiff fails to serve process within 90 days of
filing the complaintthe courthas two optiondt must(1) dismiss the action
without prejudice of2) order that servicbe madavithin a specified time. Fed. R.
Civ. P. 4m). The second optiea-extendingthe timefor service—becomes
mandatory when the plaintiff showgdod causefor its failure to render proper

serviceld.
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Cutuli fixateshis argument on the bankruptcy cosiftgood cause” finding.
Dkt. 11 at 1523.But he fails to recognize thgbod cause is not requiréar an
extensionA trial court“has the discretion to extend the time for service of
process” even “in the absence of good causepbneDempsey v. CarrolCnty.
Comm’rs, 476 F.3d 1277, 1281 (11th CR007) seeHenderson v. United
States517 U.S. 654, 663 (199@ecognizing that the 1993 amendments to the
federalrules givecourts the discretion to enlargee window for serviceven
withouta showingof good cause An extensiommaybe justified “for example, if
the applicable statute of limitations would bar the refiled actidorenkamp v.
Van Winkleand Co, 402 F.3d 1129, 1133 (11th Cir. 20@guoting Fed. R. Civ. P.
4(m), Advisory Committee Note, 1993 Amendments).

The epiration of thestatute of limitations ismdeedthe most widely
acceptedustification for extending the window for service abseshowing of
good causeSee4 Charles Alan Wrighetal., FederalPractice and Procedurg
1137 (4th ed1998 (collecting cases)This isbecause the expiration of the
limitations periodturns a dismissal for improper service into a dismissal with
prejudice.SeeHorenkamp 402 F.3d at 1133And dismissing an action faucha
procedural technicality undermines the primary purpose of thedd&tides—to
promote the ends of justieewhich is best accomplished by having courts decide

cases on their meritSeeWright, suprg 8 1137 see alsdn re Worldwide Web
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Sys., InG.328 F.3d 1291, 1295 (11th Cir. 20@Bdting the strong policy of
determning cases on their merits disfavors procedural defaults).

TheEleventh Circuit hakeld that the expiration of the statute of limitations
alsowarrants extending time feervice inadversay proceedings. IBenkovitch v.
Village of Key Biscayne/78 E App’'x 711, 7B (11th Cir. 2019)per curiam)the
Village of KeyBiscayneinitiated anadversary case to determine the
dischargeability of $5 million in civil penaltiesvedto it from the bankruptcy
estate. The Village failed taq@perly serve the debtor by the service deadline
Nonethelessthe bankruptcy court granted the Village an extension of time to
effect proper servicéd. The bankruptcgourtnoted that the applicable statute of
limitations had expired, so dismissal fargroper service would bar the Village
from refiling its claim.ld. at 715.As a resultthe bankruptcy court found an
extension was appropriate because it beliéviel@] matter shoultbe resolvean
the merits. Id. (quotation marks omittedT.he Eleventh Circuitipheld this ruling
on appealfinding that the bankruptcy coust reasoningwas firmly rooted in our
precedents$ Id. Thus the bankruptcy @urt“did not abuse its discretion by
extending the deadline for service of proceks

Sotoo herelLike in Benkovitchthebankruptcycourtfound that thestatute
of limitations for Eliés nondischarg@ability claim had expiredDkt. 22-6 at 110.

As a resultadismissal for improper service would be with prejudioe“act as a
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final adjudicaion in favor of [Cutuli].”Id. Indeed,a dismissalvould havecreated
a windfall for Cutuli, wiping away a muimillion-dollar judgment-all because of
a stale summonshen Cutuli never even sought to defend once progeriyed
Finding the equities favored allowing the adversary proceeding to “be adjudicated
on the merits the bankruptcy court granted an extension to effect proper service.
Id. at 111. This decision as within the bankruptcy coustsound discretioand is
a just result

Thejudgment on appea AFFIRMED.

DONE AND ORDERED at Tampa, FloridaonNovemberl8, 2020.

s/ William F. Jung

WILLIAM F. JUNG
UNITED STATESDISTRICT JUDGE
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