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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
GAINESVILLE DIVISION
DELINOIR FANETTE, et al.,
Plaintiffs,

V. CASE NO. 1:10cv136-MW/GRJ

STEVEN DAVIS FARMS, LLC and
STEVEN M. DAVIS,

Defendants.
/

ORDER GRANTING DOMESTIC FARMWORKER
PLAINTIFES * MOTION FOR PARTIAL SUMMARY JUDGMENT

This matter came before this Court on the motion of the 29 domestic farmworker
Plaintiffs for partial summary judgment. ECF No. ¥31Plaintiffs ek summary judgment
regarding five claims brought under the Migrand Seasonal Agricuital Worker Protection
Act, 29 U.S.C§ 1801, et seqAWPA”). In particular, the donséic farmworker Plaintiffs
claim they are entitled to summary judgment wehkpect to the Defendants’ violations of the
Act’s provisions relating taisclosure 29 U.S.C. § 1821 (ag¢cordkeeping 29 U.S.C. §

1821(d)(1), wage statements 29 U.S.A@881(d)(2), housing certification 29 U.S.C. §

'As used herein, the term “domestic farmwoskeefers to those Bintiffs who were not
employed pursuant to temporary visas isauader the Immigrationral Nationality Act, 8
U.S.C. 8 1101(a)(15)(H)(ii)(A). The group isroprised of Plaintiffs Yves Augustin, Francillon
Badio, Marie Marthe Beneche, Juslaine Cherelus, Dalestin Cherenfant, Sifort Contreker, Pierre
Anes Darvilmar, Marie |. Desruisseau, Stl@eDufresne, Marie Yolene Exume, Delinoir
Fanette, Marie Almonor Faustin, Devilma FlonAlhdre Jean-Baptiste, Zillianne Joly, Merancia
oseph, Rosie Joseph Anite Labrousse, Clervisd,dtdel Joseph May@&rAndrelise Mezilus,
Decion Nelson, Addly Petitfrerénocio Andre Simeon, PierrdiBable, Iclercia St. Juste,
Mimose Vincent, Epfanie Sawlus Vital and Dukens Zephir.
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1823(b)(1) and wage payment 29 U.S.C. § 1822(a).

The domestic farmworkers’ motion was suppotigd statement of material facts not in
dispute, filed in accordance with Local Rule 56.1(A). ECF No. 131-1. Defendants Steven M.
Davis and Steven Davis Farms, LLC filed &bm opposition to the domestic farmworkers’
motion, ECF No. 153, but did not file a separateest@int of the material facts with respect to
which they claimed there wasyanuine dispute requiring a trfal.

As set out below, Defendants readily acknowledge they did not comply with the AWPA
disclosure, recordkeeping, wagiatement, housing and wage payment provisions, but contend
they are not liable for these violat® of the Act because they did rfietnploy’ the domestic
farmworker Plaintiffs withirthe meaning of the AWPA.

Factual Summary

Defendant Steven Davis operates a farlachua County and has over the years grown
a number of crops, includirgabbage, collards, mustard grednsnip greens, green beans,
squash, zucchini, peas, cantaloupe and watermselAt least a portioof the produce grown on
Davis’ farm is sold interstate.

In early 2008, Davis purchased a packing shddacrosse, Alachua County, which he

*The domestic farmworker Plaintiffs alsaepented claims under several other provisions
of the AWPA and sought unpaid minimum wages urkde Fair Labor Standards Act, 29 U.S.C.
§ 206(a). Atthe June 20, 2013, hearing in thédter, counsel for the domestic farmworkers
advised this Court that if sumary judgment was granted witkigard to the five AWPA
provisions, these Plaintiffs intendedvoluntarily dismiss their remaining claims.

®Because Defendants failed to file the sapmstatement required by local rule, all
material facts set out in the domestic workstatement, ECF No. 131-1, are deemed admitted.
Local Rule 56.1(A). Furthermorthis Court finds the recomiscloses no genuine issues of
material fact in dispute regarding the claiofishe domestic farmworker Plaintiffs under the
disclosure, recordkeeping, wagfatement, housing certification and wage payment provisions of
the AWPA.
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used to grade and pack the crops grown on his.faAt that time, Steven Davis Farms, LLC
was created to operate the pagkshed, with Davis as theipcipal owner and chief executive
officer. Even though it was intended that therfawith Davis as sole proprietor, and the
packing shed, operated by Steven Davis FakinS, would operate separately, the financial
accounts of the two are substalyiantertwined. Among othethings, the operating expenses
for the farm, including the costs harvesting the crops, are paig Steven Davis Farms, LLC.

The principal crops hand-harvested on Dasperations are peas and green beans. In
recent years, most of the hand-harvest wogkiheolved peas. Substantial numbers of workers
are needed to harvest the green bean and pes bexginning in May and June. Because Davis
is unable to locate sufficient loclabor, he relies on migrant labiar pick the green beans and
peas produced on his farm. Prior to 2007, Davisdeadin farm labor contractor Eugene Regis to
recruit and furnish harvest labor to pick Dagseen beans and peas. Beginning in 2007,
responsibility for recruitingnand-harvest labor for Davitarm was assumed by Cabioch
Bontemps, Regis’ stepson. Bontemps was nostegid with federal astate authorities as a
farm labor contractor.

Bontemps recruited most of the harvest workers from the Miami area. Many of the
Miami-based workers returnedwmork at the Davis farm year after year. The domestic worker
Plaintiffs were among the Miami-based workemnEmps recruited and furnished to the Davis
farm for work in the following harvest seas between 2007 and 2010. A detailed breakdown
of the domestic farmworker Plaintiffs and thevest seasons worked by each is attached as an

addendum to this ordér.

4 Defendants assert that centaif the domestic farmwork@&aintiffs did not work at
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Neither the domestic work&aintiffs nor any of the otlenembers of Bontemps’ crew
were provided with a written statement of thb jerms at the time of their recruitment.

Since at least 2008, Cabioch Bontemps hakedexclusively for Steven Davis on a
year-round basis. Bontemps considers himseldaager for Davis. Besides recruiting harvest
labor, Bontemps has worked for Davis as a saesifiorklift operator andecurity guard.

Bontemps has assisted Davis in runningalgiscultural business, sgying the crops with
chemicals and pesticides, delivering the prodadauyers and markets in central and north
Florida and purchasing parts for Ddverm equipment. In recent years, Bontemps’ principal
job has been assisting Davis in selling hisdorce. For a time, Bontemps resided at Davis
packing shed, with Davis paying thelity bills for Bontemps’ quarters.

Bontemps was paid for his work by bothvBmindividually and by Steven Davis Farms,
LLC. For his work furnishing harvest laborpBtemps was paid based on the volume of produce
his crew harvested. For furnishing workers to Dawigking shed, Bontemps was paid $8.00
per hour. In addition, Bontemps was paid $500 per week for his other duties, such as helping
load trucks, delivering produce to Davisistomers and assisting wihles of the crop. For at
least part of this period, Davtreated Bontemps as an eayge for tax purposes, issuing

Bontemps a W-2 form for his workrtishing and supervising workers.

Davis’ farm during all of the seasons claimeldwever, because Defendants failed to file a
statement of material facts in dispuh accordance with Local Rule 56.1(Age supranote 3,

the Plaintiffs’ work histories mudte credited. Had this Court beeguired to reach the issue of
the domestic farmworkers’ work histories, th@ppear to be genuiaad material factual
disputes regarding the workagined to be performed on the\BaFarm by Plaintiffs Yves
Augustin, Marie |. Desruisseauiggute with respect to thé@8 and 2009 harvests), St. Gelus
Dufresne (2007), Delinoir Fanette (2009 harvestdre Jean-Baptiste QB9 harvest), Zillianne
Joly (2008 harvest), Merancia Joseph (208njte Labrousse (2007 and 2009 harvests) and
Dukens Zephyr.
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Davis made decisions regandithe planting, fertilizingrad cultivation of his crops
without any input from BontempsDavis provided all the capittor his farming operations and
owned the equipment used t@pl and cultivate the crops.

Harvesting is a crucial andtegral step in Davigarming business. On a daily basis,
Davis selected the particular filsl to be harvested, and theniinsted Bontemps of the location
for the day’s picking and the type and wwie of vegetables to be harvested.

The harvest workers placed the peaseans into sacks provided by Davis. Workers
designated aduggers carried the filled sacks, weighedthontents and issued a token to the
worker for each sack filled. Davis provided fadnie toilets, drinkingvater and hand washing
facilities for use by harvest wkers in Bontemps’ crew.

One of the luggers for Bontempsew was Addly Pierrgglso known by his nickname,
“Michael” Pierre was a year-round ployee of Davis, and was paichges directly by Steven
Davis Farms, including for work as a lugger wbntemps’ crew. Pierre also supervised the
work of the harvesting crew when Bontempssvasvay from the field delivering produce to
buyers for Davis or loading pallets witHaklift in Davis’ packing shed.

During the time green beans or peas weredsded, Davis visited three to five times per

day. During these visits, Davis inspected theknaeing done by the individual pickers and if he

discovered a worker picking beans of the wrong size or quality, Davis informed Bontemps so

that Bontemps could speak directly to the prckOn occasion, Davis directly demonstrated to
the workers which beans to pick and which toopick, and sometinsepicked alongside the

members of Bontempsrew, in part to boost the moraléthe harvest workers.



Davis retained the authority teassign members of Bonterhparvesting crew to other
jobs on the farm as needed. Among othergéy Davis had the power to direct Bontemps to
send part of his harvesting crew to the packiregisb grade vegetableét the packing shed,
members of Bontempsrew worked grading green beans or butterbeans, and removing and
discarding the spoiled or misshapen beanseMdrading beans in Davis’ packing shed, the
Plaintiffs and the other members of Bontemps’ crew performed the same job and worked
alongside local residents who weraid directly by Davis or Stevdbavis Farms. In the packing
shed, Davis monitored the work of Bontemps’ crewmembers and supplied time cards used to
record hours of work.

Davis paid Bontemps for his laboontracting work in a lumpum. From this lump sum,
Bontemps was expected to pay the membelssafrew their wages, as well as any related
employment taxes. No Social Security (R)®r unemployment compensation taxes were paid
on the earnings of workers in Bontemps’ crew.

Bontemps was responsible for maintainingrpd records on the members of his crew,
and he relied on Davis’ employee, Addly Pieteehandle most of the recordkeeping.

None of the payroll reeds for Cabioch Bontempsrew from 2007 through 2010 are
still in existence. Bontemps himself did nataia a copy of his recosd Davis does not have
the payroll records, in patbecause Bontemps never provided him with a copy.

Payroll records prepared by Bontemps and Addly Pierre were admittedly deficient.
Among other things, there was no record of the number of hours worked by the members of the
crew while picking green beans or peas oreggvirate basis. In addition, the records

occasionally listed the production of two workers under a single wenkame.
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The domestic farmworker Plaintiffs and thé@&t members of Bontgms’ crew were paid
wages in cash, with the money enclosed inrarelpe, usually prepared by Addly Pierre, a full-
time employee of Davis. The pay envelopes listed only the wotkéas earnings, and did not
show the number of piece-work units earned. When workers picked together, a single pay
envelope was used, rather than providing anlepego each member of the picking team. The
envelopes did not list the employer’'s name andestdor the date of payment, and did not show
the number of hours worked on piece-rate tasks.

Davis rented trailers from his father to agtonodate the members of Bontemps’ crew.
The members of Bontemps’ crew were charggd per week for the accommodations with the
charge withheld from their weekly earnings. eTacilities were not permitted nor approved for
occupancy by migrant agricultural workers, nor had they been inspected by the local health
department or any other governmeratgéncy. Davis paid for rejpato the housing facilities.

Summary Judgment

A party may be granted summary judgment wtibere is no genuine issue as to any
material fact... and the moving partyeistitied to judgment as a matter of lawred. R. Civ. P.
56(c). Summary judgmeritshould be rendered if the pleads, the discovery, disclosure
materials on file, and any affidis show there is no genuirgsue as to any material fédctFed.
R. Civ. P. 56(c)(2)see Celotex Corp. v. Catret77 U.S. 317, 322 (1986). The party seeking
summary judgmeritalways bears the initial responsibilityioforming the district court of the
basis for its motion, and idefiting those portions of the pleadings, depositions, answers to
interrogatories, and admissions on file, togethign affidavits, which it believes demonstrate

the absence of a genuiissue of material fact.Celotex 417 U.S. at 323 (citations omitted). If
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the moving party meets this burden, the burstafis to the nonmoving party to go beyond the
pleadings and present specific evidence showinghieat is a genuine issoématerial fact, or
that the moving party is not entitléd judgment as a matter of lawd. at 324-36. This evidence
must consist of more than neeconclusory allegationsAvirgan v. Hul| 932 F.2d 1572, 1577
(11th Cir. 1991).

AWPA AND FLSA COVERAGE OF STEVEN DAVIS FARMS, LLC

Employer status of the Defendants

The central disputed issuetims case is whether Davismployed the farmworkers
recruited and furnished by Bamps within the meaning of the AWPA). The domestic
farmworker Plaintiffs contend that Cabioch Bontemps was the full-time and admitted employee
of Davis. They and the other members ohB2mps crew were, therefore, also Davis’
employees. Alternatively, the domestic farmworlague that even if Bontemps operated as an
independent contractor in higalings with the migrant crewavis nonetheless was a joint
employer of the crewmembers and therebyaasible for the violations of the AWPA.

Defenses presented after the close of discovery

After the close of discovery and following the submission by the domestic farmworker
Plaintiffs of their motion for summary judgmebtefendants sought to assert as an affirmative
defense the so-calletsmall businessexemption to the AWPA, 29 U.S.€.1803(2). 29 C.F.R.

§ 500.30(b). Under this provision,ayvers are excused from the AWBAequirements if they
fall within the“man day$exemption available to small farms under the Fair Labor Standards

Act. 29 U.S.C§ 1803(a)(2). The FLSA‘man day%exemption applies to agricultural

Under the FLSA, a man day is any day iniesihan employee performs an hour or more
of agricultural labor. 29 U.S.@.203(u); 29 C.F.R§ 780.305(a).
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employers who did not use more than 500 man daggricultural labor in any calendar quarter
in preceding year. 29 U.S.§€213(a)(6)(A). See als@9 C.F.R§ 500.30(b) (incorporating the
FLSA “man day%exemption into the AWPA).

Defendantsargument fails for several reasorsrst, under Federal Rule of Civil
Procedure 8(c), a claim of exenyggtiis an affirmative defense that must be specifically pleaded
or it will be deemed waivedSee, .e.g., Morrison v. Exec. Aircraft Refinishing,,|A84 F. Supp.
2d 1314, 1318-19 (S.D. Fla. 2005)Because Defendants failed to specifically plead this
exemption in their answer, ECF No. 57, Defendant® lweaived the affirmative defense. While
this Court may, in its discretion, allow a lateemdment to raise an affirmative defense, it will
not do so here. It would be prejudicial to Btdfs to permit an amendment after discovery has
closed. To allow such eleventh-hour amendsanthout a compelling showing of cause would
encourage great mischief by parties seekirtgytoases by ambush contrary to the letter and
spirit of the discovery rules.

Second, even if Defendants were allowedhise the small business exemption at this
late date, Defendants have failed to establish their entitlement to its benefits. Because this
exemption is an affirmative defense, Defend#atge the burden of &blishing the exemption
at trial, Corning Glass Works v. Brenna#l7 U.S. 188, 196-97 (1974), and also on summary

judgment. See Roca v. Alphatech Aviation Servg:,, No. 1:12-cv-23955, 2013 WL 4436558,

®Because the AWPA adopts by reference the PE®#an day exemption in 29 U.S&.
1803(a)(2), the jurisprudence relating to FLSA&mptions applies equally in the application of
the AWPASs small business exemption.

"This Court rejects Defendants’ contenttbat the small business exemption in 29
U.S.C.§ 1803(a)(2) is jurisdictional.lt is an affirmative defense that must be pleaded and
proven by an agricultural emplayer farm labor contractor.
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at *4 (S.D. Fla. Aug. 20, 2013Klem v. Cnty. of Santa Clar208 F.3d 1085, 1095 (9th Cir.
2000) (finding in summary judgment motidithe burden is on the [employer] to demonstrate its
entitlement to an exemption from the overtime provisions of the PI)LSA.

In this case, the Defendants face a heightéueden of proof because of the remedial
nature of the AWPA. It is not enough for Deflants to show they are exempt from the AWPA
by a preponderance of the evidence; insteadugt demonstrate thatis plainly and
unmistakably within the termand spirit of the exemption.

The Eleventh Circuit has emphasized that‘th@/PA is a remedial statute and should be
construed broadly to affeds humanitarian purposeSee Caro-Galvan v. Curtis Richardson,
Inc., 993 F.2d 1500, 1505 (11th Cir. 1993). As a cargllexemptions are disfavored, not given
generous application, and are construed narrowly agaimsbyers asserting therAuer v.
Robbing 519 U.S. 452, 462 (1997Arnold v. Ben Kanowsky, InB61 U.S. 388, 392 (1960)
(“We have held that these exemptions arfeetoarrowly construed against the employers
seeking to assert them aneithapplication limited to those establishments plainly and
unmistakably within their terms and spifjt.

The Defendants have offered no evidence whatsoever regarding the man-days used
during the relevant years. This is not swsimg given the haphazard nature of the Defentants
recordkeeping practices. Only fragmentaggords were kept regarding the number of
individuals furnished to the Defendants by Cabioch Bontemps.

The Defendants suggest thatta minimum, Defendant&ten Davis Farms, LLC is
exempt from the Act during 2008, its initial yezroperation. Ordinarily, a new entity would
automatically be able to claithe small business exemptioechuse the fledgling employer had

no employees whatsoever in the prior calendar yidawever, this is only true if the new entity
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is indeed an independent entity, rather thawp$i a continuation of a pre-existing employer.
See, e.g., IUAIW v. Ryio. B-83-270, 1991 WL 315133, at *5 (S.D. Tex. Jan. 22, 1991)
(newly-incorporated company denied small basg;iexemption under the AWPA because it was
simply a restructured and continuimgrsion of an earlier entity).

Here, Steven Davis Farms, LLC never opedlaas a business independent of Steven
Davis in his individuatapacity. As Davidbookkeeper noted, there sveegular co-mingling of
the assets of the LLC and indivial accounts. The fact thaavis viewed his individual
farming operations and the packing shed corporation as interchangeable was reflected in a June,
2010, letter written to verify the employment of Rt#f Devilma Florvil. In the letter, Davis’
office manager wrote that Flahhad worked for the prior eiglyears “doing field work” and
that for “the last 2 years” had beemployed by Steven Davis Farms, LLC.

Emplovyer status of the Defendants

The central disputed issuetims case is whether Davismployed the farmworkers
recruited and furnished by Bamps within the meaning of the AWPA. The domestic
farmworker Plaintiffs contend that CabiocbrBemps was a full-time and admitted employee of
Davis, they and the other members of the Bontetngs were therefore s Davis’ employees.
Alternatively, the domestic farmworkers argue #nan if Bontemps operated as an independent
contractor in his dealgs with the migrant crew, Davis nonelisss was a joint employer of the
crew members and thereby responsibtehe violations of the AWPA.

The AWPA was passed in 1982 to providmimum protections for migrant and
seasonal agricultural workers, includingyisions demanding accurate recordkeeping and
timely and complete wage paymentSee, e.g.29 U.S.C§§ 1821-1823,1831-32. In ordé&o

assure necessary protections for mngrand seasonal agricultural workerg9 U.S.C§ 1801,
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the statute imposes obligatioms “agricultural employers,” inadding farm and packing shed
operators which “employ” migrant or seasonaifevorkers. 29 U.S.C. § 1802(2) and 29 C.F.R.
8 500.20(d). The AWPA expressly defines “enyplas synonymous with the term’s use in the
Fair Labor Standards Act. 29 U.S§1802(2)(5). Thus, an etytithat employs agricultural
workers under the FLSA necesgaemploys the workers fahe purposes of the AWPA and

vice versa.Antenor v. D & S Farms88 F.3d 925, 929 (11th Cir. 1996).

The Eleventh Circuit has issued seVelecisions determining whether farmers
“employed” the harvest workers furnished to thieyrfarm labor contractors for purposes of the
AWPA and the FLSA. Two ahe more recent such rulingssolved Haitian bean-picking
crews, and in both instances the appeals coudlgded that the farmer jointly employed the
bean pickers along with tlHarm labor contractorsAntenor Charles v. Burton169 F.3d 1322
(11th Cir. 1999). This Court’s analysis isd@gd by the principles seut in these decisiorfs.

Under the FLSA and the AWPA, an entigmploy$ an individual if it“suffers or
permits the individual to work. 1d.; 29 U.S.C§ 203(g); 29 U.S.C§ 1802(5). This broad
definition of employment is critical to furthering the remedial purposes of the AWPA and the
FLSA. Antenor 88 F.3d at 933.

In defining employment under the AWPA and the FLSA, Congress expressly rejected the
common-law definition of emplayent, which is based on limiting concepts of control and

supervision.ld. at 929, 933. Under the narrowenuoon-law principles of master and

®8The Eleventh Circuit recently revisd the joint employment issuelimyton v. DHL
Express (USA), Inc686 F.3d 1172 (11th Cir. 2012). Adtugh it viewed the joint employment
formulation set out ilCharlesas only persuasive, rather than precedential, for purposes of
reviewing non-agricultural FLSA claims, thpeals court expressly declined to alter the
Charlesanalytical framework for evaluating AWPA claims.
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servant, the focus is on the hiring p&stsight to control the manner and means by which the
work is done.Nationwide Mut. Ins. Co., v. DardeB03 U.S. 318, 323 (1992). In contrast, under
the broader FLSA definition, an entitguffers or permitsan individual to work if, as a matter of
economic reality, the worker is dependent on the entijartinez-Mendoza v. Champion Int'l
Corp., 340 F.3d 1200, 1208 (11th Cir. 2003). This is a definitiofstoiking breadtH.

Nationwide Mutual Ins. Cp503 U.S. at 32@)aughtrey v. Honeywell, Inc3 F.3d 1488, 1495
(11th Cir. 1993) (describing the definition ‘@sveeping). It has been callethe broadest
definition [of employee] that hasver been included in one dctAntenor v. D & S Farms38

F.3d 925, 929 n.5 (11th Cir. 1996) (quotldds. v. Rossenwass@&23 U.S. 360, 363 n.3 (1945)).
Because the AWPA and the FLSA are remedial statutes, the definitiempfoy’ should be
construed broadly to effect Congresttutory effect.Antenor 88 F.3d at 933Caro-Galvan

993 F.2d at 1505 AWPA is a remedial state and should be constdubroadly to effect its
humanitarian purposg.

Under the AWPA, growers who engage the services of farm labor contractors to furnish
farmworkers are found to have “employed” the merslof the labor contctors’ crews in two
contexts: (1) when the farm labor contractblized is, as a mattef economic reality, an
employee of the grower rathematihhan independent contractor;(8) when the independent farm
labor contractor i$not completely disassociatedtiwrespect to the employmérdf workers,
such that the labor contractand the grower are deemed to jointly employ the work&se29
C.F.R.§500.20(h)(4)-(5); 29 C.F.R.791.2(a). Thus, if Davis gtoyed farm labor contractor
Bontemps, he also perforce employed the domesirker Plaintiffs and the other members of

Bontempscrew. See29 C.F.R§ 500.20(h)(4) (If it is determined that the farm labor
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contractor is aemployeef the agricultural employer/assotte, the agricultural workers in the
farm labor contractés crew who perform work for the agultural employer/association are
deemed to be employees of the agriculturgbleger/association and amquiry into joint
employment is not necessary or approprigteBeliz v. W.H. McLeod & Sons Packing Ci65
F.2d 1317, 1327 (5th Cir. 1985)f(the alleged contractor weheld to be an employee of the
farmer, it would necessarily follow that the workers were in turn the f&sraemployeed);
Castillo v. Givens704 F.2d 181, 188 (5th Cir. 1983)f(the contractor] was an employee of
defendant, the plaintiff fieldvorkers were also defendaemployee$); Arredondo v. Delano
Farms Co.No. 1:09-cv-01247, 2012 WL 1232294 at *9 (E.D. Cal. Apr. 12, 201Ri (s
determined that the farm labor contractoamsemployee of the agricultural employer, the
agricultural workers ardeemed to be employees of the agricultural employer and the inquiry
ends’); Monville v. Williams No. JH-84-1648, 1987 WL 42404 at *5 (D. Md. Oct. 8, 198I7) (
the farm labor contractor who recruited the agitural workers in question is an employee of
the farmer, it follows that the farm workers are also the fdeeenployee$)

In determining whether Bontemps was an employee of Dagfpposed to an
independent contractor, the ultimate issu&hether Bontemps economically depended on
Davis. The Court must determineter alia, if Bontemps’ labor antracting business was
sufficiently large so that Bontempss genuinely “in business for himsé&lBeliz, 765 F.2d at
1327-28. In this case, the unrebutted evidenceatsfthat Bontemps operated more as Davis’
foreman than as an independent farm laborraotdar. Bontemps had no separate business and
instead worked exclusively for Davis. Bis own admission, Bontemps worked as a manager

for Davis, performing a wide range of jobsvdiich recruiting harvest bor was but one. Davis
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directly paid Bontemp®r his work, with all ofhis tasks other thamcruiting labor paid through
a weekly salary. Davis issued a W-2 form tonBmnps as an employee of his farm. Bontemps
lived rent-free in a roomat Davis’ packing shed.

Bontemps’ dependence on Dauvis is obvious wtheir relationship is analyzed under the
relevant factors identified in the United Staegpartment of Labor's AWPA regulations, 29
C.F.R.§ 500.20(h)(4}*

e®The nature and degree of the putative employé&s control as to the manner in
which the work is performed. Davis controlled everyatet of the work of Bontempkean-
picking crew® He set the overall harvest schedarel decided which fields would be
harvested each day. Davis reserved and esaztdiis right to remove members from Bonteémps
harvesting crew and assign them on a daily basithir jobs on the farm on an as needed basis.
It was Davis who decided when Bontern@®w would be transferregh masséo work in the
packing shed, even though Bontemps’ compimsaate as a fariabor contractor was
considerably lower for packing shed work thawats for providing harvesabor. Davis visited

the fields three to five times daily during harteg, often spending as much or more time in the

*The Department of Labtsrinterpretation of thstatutory language ¢&mploy’ in
AWPA at 29 C.F.R§ 500.20(h)(4) and (5) is entitled to sifycant weight, particularly because
it was incorporated into a formal rulemakingharles v. Burton169 F.3d 1322, 1328, n.10
(11th Cir. 1999).

%Among the factors indicating sitjitant grower conl over a labor contractor are (1)
growers control of overall harvestisedule; (2) control over theumber of workers used for
harvest; (3) growés advice to contractor as to whienbegin the harvest; (4) groviepower to
determine the days for harvest; (5) groweight to inspect the work of the contratarew
members; and (6) presence of groaejobsite on a daily basigsrredondq 2012 WL 1232294
at *10 (citingTorres-Lopez v. Mayl11 F.3d 633, 642 (9th Cir. 1997Qastillo v. Givens704
F.2d at 189, n.17 (describing grower @ohthrough non-supersory activitiesvis a visthe field
workers).
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fields than Bontemps himself. When Bontem@as not in the fields, direct supervision of the
harvest workers was provided by one of Dagiaployees, Addly Pierre.

®The putative employeés opportunity for profit or loss based on his/her managerial
skill. Davis sharply circumscribed Bonterhpsanagerial options. Davis alone decided that
harvesting work would be paid on a piece-rate basth, packing shed work paid by the hour.
Besides determining the wage rates, Daeisdkd when and where the members of Bontemps
crew would work. While Bontempsould realize a profit from kilabor contracting activities,
his compensation was based entirely on the velafrproduce harvested by his crew, which was
largely determined by decisions made unilaterayl\Davis, rather than on any entrepreneurial
skills Bontemps possesseBeliz, 765 F.2d at 1328 (contractor was employee, in part because
his profit was determined by the grovgedecisions as to the days worked and the amount of
produce to be harvested). Because Bontggnpaded no risk capital, his opportunity for loss
was negligible. Luna v. Del Monte Fresh Producio. 1:06-cv-2000, 2008 WL 754452 at *8
(N.D. Ga. Mar. 19, 2008) (contractarund to be employee in part becatfggiven the limited
nature of her investment, [the contratgbopportunity for loss was practically nonexist8nt.

®The putative employeés investment in equipment. The only equipment Bontemps
contributed to the harvest opemtiwas a van he used to transport some of the members of his
crew to the jobsite. However, evéns van was often driven by Davemployee, Addly Pierre,
and Davis himself drove some of Bontemps’ crewrbers to the fields in his own pickup. By
contrast, Davis provided all the ¢&gb for seed, fertilizer and emicals to produce the crops, as
well as the equipment used for planting and cuitiva Davis also supplied all of the materials
and equipment used by the members of Bonteompss in the harvesiperations, including the

picking sacks and the patfile toilets, hand washing facilitiesdadrinking water at the jobsite.
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Davis also provided housing for the members of Bontéorpsv at a nominal charge.

e\Whether the skills rendered by the putaive employee require special skill. Other
than being bilingual in English and Haitiane@Blte, Bontemps brought specialized skill set to
the job. Monville, 1987 WL 42404 at *5 (contractor had no speslalls that the farmer did not
possess other than his ability to speak the largoathe Haitian vegetable pickers, the farmer
made all critical decisions reghng planting, fertilizing andtrigation and tle contractor
provided no risk capital). dhtemps was unable to even ntain the payroll records on his
crew, and relied on one of Davis’ employees, Adelierre, to both preparthe payroll and to
issue wage statements to the pickers. NedlteBontemps’ oversight of the harvest suggest
any specialized skills. Bontemgsad no special skills in ov&zeing the harvest; Facts 34 and
35. Beliz 765 F.2d at 1328 (contractor offered neagl skills when he simply provided
“routine supervision of the kind commonly givenfoyemen”). Indeed, much of the harvesting
supervision was provided by one@&vis’ employees, Addly Pierre.

e®The degree of permanency and duration of the working relationship. Bontemps
has been employed on Daviarm for over a decade and hasrkes exclusively for Davis since
2008. He lived rent-free at Davgacking shedArredondg 2012 WL 1232294 at *13
(permanency exists where contractor workeddom for over 19 years and farm provided rent-
free a complex to contractor for his use)onB2mps works year-round as a manager for Davis,
performing a wide range of jobs, mostvafich do not involveabor contracting.

®The extent to which the services renderelly the putative employee are an integral
part of the putative employers business. A worker who performa routine task that is a
normal and integral part of the growseproduction is likly to be dependent on the grotser

overall production.Antenor 88 F.3d at 937 (harvestingirgegral to bean growerbusiness);
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see alscCharles, 169 F.3d at 1332-33.  Davis acknowledges that the harvesting work of
Bontemps&crew is a crucial and integral part of Dayaaming business.

Having reviewed these facts, it is cleaattBontemps was Davis’ employee during the
harvest seasons at issuccordingly, the members of his crew, including the domestic
farmworker Plaintiffs, were also employees of Davis.

However, even if Bontemps wasimiependent contractor raththan an employee, this
Court finds that Davis was their joint employerd thereby responsible for compliance with the
AWPA'’s requirements. Under the AWPA, a workan be jointly employed by more than one
entity at the same time. H.Rep. 97-885, 97th Cong. 2d Sess. (198%)rinted in1982 U.S.
Code Cong. & Adm. News 4547, 4552 (the inclusion of‘tudfer or permit definition in the
AWPA “was deliberate and done with ttlear intent of adopting tHgint employet doctrine as
a central foundation of this new stattifeCharles169 F.3d at 1327-29 (holding that growers
and farm labor contractor jointgmployed crew of bean pickersge als®Antenor 88. F.3d at
929-30.

Congress deliberately included the joint employment concept in the AWPA because of
the widespread use of labor contractors incadire. The House Committee that drafted the
AWPA stressed that the adoption of the FLSAndgon of “employ” was “done with the clear
intent of adopting the ‘joint employer’ doctrias a central foundation of this new statute” and
“the indivisible hinge between certain importdnties imposed for the protection of migrant and
seasonal workers and those liableday breach of those dutiesH.R. Rep. 97-885, 97th Cong.
2d Sess., at Beprinted at1982 U.S. Code Cong. & Adm. News 4552; The joint employer
concept was deemed “the best means by whiaistoe that the purposes this Act would be

fulfilled. H.R. Rep. 97-885, 97th Cong. 2d Sess., a¢frinted at1982 U.S. Code Cong. &
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Adm. News 4553.

The “suffer or permit” definition of empyment included in the FLSA was borrowed
from early state child labor laws specificallgsigned to reach businesses that used middlemen
to illegally hire and supervise childreAntenor 88 F.3d at 929 n.5 (citingutherford Food
Corp. v. McComp331 U.S. 722, 728 n.7 (1947)). Many of the young children who were the
intended beneficiaries of early child labaws were employely undercapitalized and
economically marginal entities that were ipdadent contractors at common law. Bruce
Goldstein, et al.Enforcing Fair Labor Standards in the Modern American Sweatshop:
Rediscovering the Statutory Definition of Employmé&6tUCLA L. Rev. 983, 1028-39 (1999).
The “suffer or permit” formulation was deloped to overcome the limiting common law
principles of master and servant by holdaggountable those businesses found to have the
power to prevent the unlawful employment ofldien, even when intermediaries were used to
hire and supervise their workl. at 1039-47. In a case cited favorablyAntenor 88 F.3d at
929 n.5, Judge Cardozo stated with regard to New York’s child labor law:

The command is addressed to him. Since the duty is his, he may not escape it by

delegating it to others. He breaks thenoaand of the statute if he employs the

child himself. He breaks it equally ifdélchild is employed by agents to whom he

has delegated 'his own power to @t/ ... The personal duty rests on the

employer to inquire into the conditions pading in his business. He does not rid

himself of that duty becaaghe extent of the business may preclude his personal

supervision, and compel reliance on subwatks ... The cases must be rare where

prohibited work can be done within tpint, and knowledge or the consequences
of knowledge avoided.

New York ex rel. Price v. Sheffield Farms-Slawson-Deckerl@a.N.E. 474, 476 (N.Y. 1918)
(company liable where its rules prohibited, but failed to prevent, milk truck drivers from hiring
and paying minors to guarduttks during deliveries).

In applying the joint employment testp@ress emphasized that “it is the economic
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reality, not contractudébels, nor isolated &ors, which is to determine employment
relationships under this Act.” R. Rep. 97-885, 97th Cong. 2d Sess., a¢frinted at1982

U.S. Code Cong. & Adm. News 4553. THemoate inquiry is whether the worker is
economically dependent on the putatemployer for his livelihoodAimable v. Long & Scott
Farms, Inc, 20 F.3d 434, 439 (11th Cir. 1994) ("Tael®nine whether an employer/employee
relationship exists...we look...to the "econonaality” of all the circumstances concerning
whether the putative employeeeconomically dependenpan the alleged employer.'Bartels

v. Birmingham 332 U.S. 126, 130 (1947) ("[I]n the applica of social legislation employees
are those who as a matter of economic realitydapendent on the business to which they render
service."). The economic dependence testiply a means of applying the "suffer or permit
to work" standard. If a worker is dependent oreatity, that entity plainly suffers the employee
to work.

In much of crop agriculture, the harvesirkers’ livelihood is dunction of two basic
variables: the amount of work available and thgevaates paid for that work. The worker is
dependent on any putative employer which has the pmaetermine either of these variables.
Whether a grower has sufficient power to deteenthe amount of work offered or the wages
paid is often gauged through the application of a number of factors vehogerly applied, shed
light on the nature of employment relationshipsitenor 88 F.3d at 932. The Eleventh Circuit
has detailed the proper use oédk factors in evaluating putaijoint employment relationships
in agriculture. In applying the factorsetinquiry is not whether the worker is more
economically dependent on one entity than anothkign, the winner avoidig responsibility as an
employer. Instead, each employment relatignshiist be evaluatedsarately, to determine

whether the putative employer has suffered or perthitte employee to work. No one factor is
-20 -



determinative and the absence of evidence asymne factor does npteclude a finding of
joint employment. Instead, the factors are taubed as tools to aluate an employment
relationship, with the weight gen each factor based on the dsgto which it sheds light on the
workers economic dependence on the putative employartenor 88 F.3d at 932-33.

Because of perceived miscornimas regarding joint employment relationships in
agriculture, the United States patment of Labor in 1997 issd regulations under the AWPA
to provide guidance in determining economic dependence, and ultimately, whether a joint
employment relationship exists. 29 C.RR00.20(h)(5)(iv). The Eleventh Circuit has noted
that the Department of Labor’'s 1997 AWPA regjidns are entitled to significant weight.
Charles 169 F.3d at 1328, n.1Q;ong Island Care at Home, Ltd. v. Cok&1 U.S. 158, 173-74
(2007) (holding Department of Labor interfive regulations are entitled to controlling
deference).

Davis controlled the amount of work availalbd the domestic workers Plaintiffs and the
others in the Bontemps crew. He decide@whnd where the individual workers would be
assigned, based on the needs of the farm. Davishatkthe power to diciathe wage rates paid
the domestic farmworkers. He set the determthatlharvesting work would be paid on a piece-
rate basis, creating an incentive for pickersnaximize their production and thereby lessening
the need for supervisory oversight to prod the pekemwork hard. He likewise decided that the
workers would receive an hourly rate for their pagkshed work and set the rate for this work, a
rate that was paid both to Davidirect employees working in the packing shed as well as to the
members of Bontemps’ crewho worked alongside them.

Analysis under the Department of Lalsgoint employment regulations further

illuminates the relationship between Davis and the harvest workers:
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eDavis controlled the work of the domestic farmworkers.The initial joint
employment factor identifiedy the Department of Laberregulations examines whether the
putative employer has the power, eitlalone or through a labor camttor, to direct, control or
supervise the workers or therk performed, directly or indirectly. 29 C.F.R.
§ 500.20(h)(5)(iv)(A). Davis controlled every jportant facet of the domestic farmworkers
employment. He decided which fields wouldHavested each day and the amount of produce
to be harvestedCharles 169 F.3d at 1330 (control indicatedevhthe grower determines the
fields in which the workers will pick and tlite on which a field will be harvested). He
retained and occasionally exercised the right to remove members from Bdrtampsting
crew and assign them on a daily basis to otHes gm the farm on an as needed basis. Davis
decided when the entire Bontemps crew wdaddassigned to the packing shed for work.
Charles,169 F.3d at 1329 (control is indicated when thaagar is able to assign work to specific
workers). Davis also demonstrated to the woskhow to perform the job correctly and advised
Bontemps when his onsite inspections revemtgmoper picking by specific crew members.
The fact that he relied on Bontemps to comroata his concerns to theorkers in their native
Haitian Creole does not negate Davis’ control over the harvesting work. Joint employment
relationships in agriculture often inv@this sort of indiect supervisionHodgson v. Griffin &
Brand of McAllen, InG.471 F.2d 235, 238 (5th Cir. 1973The fact that [the farmer] effected
the supervision by speaking to the crew leader, whinyrn spoke to the harvest workers, rather
than speaking directly to tiveorkers does not negate a degvéapparent on-the-job control
over the harvest worket¥, Torres-Lopez111 F.3d at 642-43 (9th Cir. 1997).

eDavis had the power to modify the empyment conditions and to determine pay

rate rates of the bean pickers. The second Department of Labor factor assesses whether the
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putative employer has the right to hinefire workers, modify the workeremployment
conditions or determine the pay g method of payment. 29 C.F&500.20(h)(5)(iv)(B).
Davis was able to modify the domestic woskeamployment conditionthrough his unfettered
power to place them wherever they were eeeah the farm. On a daily basis, Davis
determined when the crew would harvest vdgletaand the amount of produce to be picked.
Facts 27 and 28Charles169 F.3d at 1331 (growérsontrol over the timing of the harvest
indicates the power to modify employment term§avis also determined, at least indirectly,
the pay rates for the workers by deciding that harvesting work would be compensated on a piece
rate, rather than an hourly, basis.

®The parties relationship was relatively permanent and exclusiveThe third
Department of Labor factor evaluates the tareand degree of permanency of the parties’
relationship, in the context of the agricultural aityi at issue, which is often seasonal in nature.
29 C.F.R§ 500.20(h)(5)(iv)(C). Where a labor cordtar and his crew are engaged for the
duration of the operation and are obligated to work only for or be available to the putative
employer at its discretion, this suggestsremnic dependence. Migrant and Seasonal
Agricultural Worker Protection Ac§2 Fed. Reg. 11,734, 11740 (Mar. 12, 1997). Bontemps
crew worked exclusively for Davispdeed, in order to reside in Davi®using, the members of

Bontemps’ crew were expected to work for his farm.

e®Bean harvesting is unskilled, rote work. Another indicator oemployment status is
the extent to which the services rendered gpetiteve or rote tasks requiring little skill. 29
C.F.R.§ 500.20(h)(5)(iv)(D). Uskilled jobs, particularly thosgerformed on a piece-rate basis,

require less direct supervisioAntenor 88 F.3d at 935. In an earlier case involving Haitian
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migrant workers, the Eleventh Circuit held thatuequestionablethat hand-picking snap beans
“Iis a repetitive and rote taskgrgring relatively little trainind. Charles 169 F.3d at 1332.

e®Harvesting is an integral part of Davi$ overall business. The fifth Department of
Labor factor inquires as to winelr the activities performed are iategral part of the overall
business of the agricultural employer, 29 C.B.B00.20(h)(5)(iv)(E). Aworker who performs
a routine task that is a nornaaid integral part of the growsmproduction is likely to be
dependent on the groweioverall productionAntenor,88 F.3d at 937Charles, 169 F.3d at
1332-33. Harvesting the crop isiategral part of a bean groweibusiness, and Davis
acknowledged as muclntenor 88 F.3d at 937Charles 169 F.3d at 1332.

e The domestic farmworkers worked on Davispremises. The sixth factor set out in
the Department of Lab@rregulation considers whether thierk is performed on the premises
of putative employer. 29 C.F.R500.20(h)(5)(iv)(F). Thiglement reveals the worker
dependence on an entity becausout the land, the employee might not have work. In
addition, the business owning the land will be likielype able to prevent labor law violations,
even if it delegates hiring and supervisoggponsibilities to laor contractors. Antenor 88 F.3d
at 936-37. It is undisputdatat the domestic farmworketaintiffs worked on Davidarm or at
his packing shed.

eDavis undertook responsibilities ordnarily performed by employers. The final
factor identified by the Departmeof Labor regulations considers whether the putative employer
undertakes responsibilities ordrita performed by an employgeincluding preparing payroll
records, issuing paychecks, providing workemnpensation insurance or providing field
sanitation facilities or tools faise by the workers. 29 C.F.&£500.20(h)(5)(iv)(G). When a

putative employer voluntarily asmes responsibility for workate obligations the law imposes
-24 -



on employers, this indicates voluntary assuompof employer status for other purposes.
Migrant and Seasonal Agricultural WorkeioRaction Act, 62 Fed. Reat 11,736. It was
Davis’ admitted employee, Addly Pierre, who prepared most of the payroll records for
Bontemps’ bean-picking crew and prepared thegrevelopes. In addition, Davis provided all of
the field sanitation facilities.

Each of the Department of Labor’s regolgtfactors indicatethat Davis jointly
employed the domestic farmworker Plaintiffglis involvement with the members of Bontemps’
crew extended to virtually evy facet of their employmentNo meaningful employment
decisions were left to Bontemps’ sole discnetid his was not a situation where the labor
contractor was able to exerci@bsolute, unfettered, and sole coritmler the workers and their
employment Aimable 20 F.3d at 440-41.

Defendants’ violations of the AWPA

The domestic farmworker Plaintiffs seek summary judgment for Davis’ alleged violation
of five separate provisions tfe AWPA. Each of these violafis will be disassed separately.
A. Disclosure violations
The AWPA requires that agricultural employersvide migrant workers at the time of
their recruitment with a written statementtloé proffered wages and job terms. 29 U.8.C.
1821(a)t* Under the AWPA, Davis cannot escape dhligations merely because he chose to
hire through Bontemps as an intermegiaH.R. Rep. 97-885, 97th Cong. 2d Sess., at 14,

reprinted at1982 U.S. Code Cong. & Adm. News 45@&gintida v. Tyre783 F. Supp. 1368,

Even though some of the Plaintiffs traveled to Daféiem on their own in search of
work, Davis was nonetheless obligategbtovide the writta disclosuresContreras v. Mt.
Adams Orchard Corp744 F. Supp. 1007 (E.D. Wash. 1990) (“recruitment” means “to hire”).
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1373 (S.D. Fla. 1992Aviles v. Kunkle765 F. Supp. 358, 366, n.9 (S.D. Tex. 1991).

Bontemps acknowledged that the neither tlzenfffs nor the other crew members were
ever provided with suctvritten disclosures.

B. Recordkeeping violations

The AWPA imposes specifiecordkeeping obligationgoon agricultural employers.
Among other things, agricultural employers exgquired to record accurately the number of
hours worked by each employee, maintain peenaaddresses of allorkers and list all
withholdings from wages and the purpder each withholding. 29 U.S.§€1821(d)(1) and 29
C.F.R.§500.80(a). Accurate payroecords are essential arder to determine whether
workers have been paid the FLSA minimum wagelds v. Luther1988 WL 59963 at * 12 (D.
Md. May 4, 1988)Bertrand v. Jorden672 F. Supp. 1417, 1425 (M.D. Fla. 1987).

Davis relied on Bontemps to maintain recomh the members of his crew. Bontemps
failed badly in these recordkeeping duties, maimnyhich were delegated to Addly Pierre, a
Davis employee. No records were kept ahéotime the crew spent harvesting peas or beans
paid on a piece-rate basi®sias v. Mar¢700 F. Supp. 842, 844 (D. Md. 1988) (payroll records
must accurately reflect the hours worked by each emplogee)lsdcContreras v. Mt. Adams
Orchard Corp.,744 F. Supp. 1007, 1008 (E.D. Wash. 1990). The records also listed the
production of several woeks under a single pickemame on the record€sias 700 F. Supp.
at 844 (the AWPA requires that each wotkgroduction and earnings be listed separately).
Finally, these records were metained by either Davis @ontemps, despite the AWPA
requirements. 29 U.S.§.1821(d)(1) (requiring recds to be maintained for three years).

C. Wage statement violations

The AWPA, 29 U.S.C§ 1821(d)(2), requires #t agricultural employs provide migrant
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workers each pay period with wage statemeatgaining certain data regarding hours worked,
wages earned and withholdings from wages. @hesge statements permit workers to verify the
correctness of their pay andraise any concerns with teenployer regarding the wages and
how these wages were calculated. In additioesdhwage statements provide workers with a
permanent record of their employment for pwgm®such as filing tax returns and applying for
unemployment compensation benefi&aintidg 783 F. Supp. at 137Erenel v. The Freezeland
Orchard Co, 1987 WL 46894, at *3 (E.D.Va. Dec. 24, 1987).

The only wage statements provided todbenestic farmworker Plaintiffs were the
envelopes in which their cash wages were eedosThe envelopes did not include the hours
worked or piece-rate units earned, nor did tslegw the hours worked on piece-rate tasks or the
employels name and address.

D. Wage payment violations

The AWPA mandates that agricultural empl®sypay farmworkers their wages promptly
when due. 29 U.S.@.1822(a). In interpreting this pngion, courts have this provision also
requires employers to timely report the wotkexarnings to the Socidkecurity Administration
and to file appropriate W-2 form€klizondo v. PodgorniakiO F. Supp. 2d 758, 777 (E.D. Mich.
1999); Saintidg 783 F. Supp. at 1372.

The Defendants acknowledge that no SociaL8ty taxes were paid on the wages of
Bontempscrew for the four-year period covered bistlitigation, nor were their wages from
work on the Davis farm reported to the So8aturity Administration so that the workers’
individual earnings records coub@ credited with this work.

E. Housing violations

The AWPA requires that prido occupancy, any person who owns or controls housing
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used to accommodate migrant workers muselibe facility inspeed and approved by an
appropriate health authority. 29 U.S§1823(b)(1)** Persons are considered to control
migrant housing if they manage, supervise aniadster the facility, and are responsible for
making repairs to the facilityRenteria-Marin v. Ag-Mart Produce, In&37 F.3d 1321, 1328
(11th Cir. 2008).

During the time they worked for Davis, tRéaintiffs resided in mobile homes Davis
rented from his father. Davis was responsibtemaintaining and repairing the mobile homes,
and thereby was obligated to ensure that the facilities were inspected and permitted before the
migrant workers moved into theatlers. Prior to 2011, no heakliluthority had ever inspected or
permitted these facilities for occupancy by migrant workers.

Intentionality of Davis’ AWPA violations

In order for farmworkers to recover damagmder the AWPA, the violations must be
“intentional’ 29 U.S.C§ 1854(c)(1). Specific intent to viae the law is natequired; rather,
the Act employs the common civil standavdich holds one liable for the natural and
foreseeable consequences of'sraets. Cochran v. Vann963 F.2d 384, 1992 WL 103977 (11th
Cir. 1992) (unpublished decisiorgaintida,783 F. Supp. at 137%ales v. Jack M. Berry
Groves, InG.192 F. Supp. 2d 1292, 1303 (M.D. Fla. 20@ympbell v. Miller 836 F. Supp.

827, 830 (M.D. Fla. 1993). In casebere violations occur aspart of a defendant's normal
business practices, no further shmgvof intent is requiredStewart v. Everet804 F. Supp.

1494, 1498 (M.D. Fla. 1992Dsias 700 F. Supp. at 844.

2The AWPASs housing provisions apply tperson$who furnish housing to migrant
workers, regardless of whether they aracadfural employers under the Act. 29 U.S§C1.823;
Howard v. Malcolm629 F. Supp. 952, 953-54 (E.D.N.C. 1986).
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This Court finds that Daviwviolations of theAWPA were intentiona The violations
were not isolated oversights but resulted from Dastendard operating procedures over four
consecutive harvest seasons.

Damages to be awarded for AWPA violations

The AWPA provides that aggrieved farmworkerho bring civil actions may be awarded
their actual damages or up to $500 in statutlaipages for each violation of the AWPA. 29
U.S.C.§ 1854(c)(1). Separate damage awardeémh season are appropriate in this case
because each harvest constitutesstirit and separate transactidreach v. Johnstqrd12 F.
Supp. 1198, 1211 (M.D. Fla. 199B)ivera v. Adams Packing Aissinc, 707 F.2d 1278, 1283
(11th Cir. 1983)Bertrand672 F. Supp. at 1426.

The purpose of statutory damageswvo-fold. First, they serve to compensate injured
farmworkers, especially in those instances wldamages are inherently difficult to measure.
Leach 812 F. Supp. at 1211. Second, statutory damagedesigned to promote enforcement of
the Act and to deter violationboth by the defendant and other agricultural employdiestinez
v. Shinn 992 F.2d 997, 999 (9th Cir. 1998gach 812 F. Supp. at 121X astillo v. Case
Farms of Ohio, InG.96 F. Supp. 2d 578, 631 (W.D. Tex. 1999) (“[T]he primary purpose of the
Act’s statutory awards provisioms promoting compliance by agritural employers”). To this
end, damage awards should be large enoughisaat cheaper to violatthe Act and be sued
than to comply with the AWPA requirementsCastillo, 96 F. Supp. 2d at 63Bertrand 672 F.
Supp. at 1425. Furthermore, the legislativadry of the Act notes that farmworkers who
attempt to assert their rights must overc@general background tdar and intimidation
caused by the widespread practi¢eetaliation against those witomplain about violations.

Accordingly, awards should be adequate tooaimage farmworkers to assert their statutory
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rights. Castillo, 96 F. Supp. 2d at 63Bgrtrand 672 F. Supp. at 1425.

In assessing statutory damages in a manner teoedfectuate the detemt, as well as the
compensatory, purposes behind the Act's canhedy, courts have considered a number of
factors. Wales 192 F. Supp. 2d at 1309. Under the cirstances of this case, these factors
merit the award of the maximum $500 in statutory damages for each of Daldsons of the
AWPA, or $2500 per harvest season per Plaintiff:

eTotal amount of the award. The domestic farmworké&taintiffs were subjected to
five substantive violations of the AWPA (dlesure, recordkeeping, wage statement, wage
payment and housing provisions) during eaalvdst season. The total statutory damages
awarded are $112,500 ($2500 for eatthe total of 45 harvest seasons worked by the 29
domestic farmworker Plaintiffs). This amousineither oppressive nor unreasonable, given the
violations involved and their passence over time. By lesser award would offer little incentive
for Davis and other farm operators to comply with the AWSFAquirements. Indeed, a modest
award would likely make it cheaptr violate the Act and be ed than to comply with its
dictates, given the potential sags Davis can realize by keagino payroll records, paying no
employment taxes and using unpermitted housing to accommodate his harvest v@ekers.
e.g., Alzalde v. OcanaS80 F. Supp. 1394, 1396 (D. Colo. 1984) ($227,500 in statutory damages
awarded in default judgment against farm latamtractor in actiobrought by 65 farmworkers
under the correspondingquisions of the AWPAs predecessor statute).

eNature and persistence of the violations. These violations were not merely
technical; they directlaffected the income and well-beinfithe workers. Courts have
repeatedly concluded that the sort of rekesping violations prest in this case were

substantive, rather than technical, in natiBeeMartinez 992 F.2d at 1000/ashington v.
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Miller, 721 F.2d 797, 803 (11th Cir. 1983gintidg 783 F. Supp. at 137&pach 812 F. Supp.
at 1211** Similarly, courts have viewed the failure to provide complete and accurate wage
statements as a serious, substantiolation of the AWPA. Saintida 783 F. Supp. at 1375.
Davis failure to pay any Social Security taxes witlpact the Plaintiffs and the other migrant
workers for years to come.

Particularly telling is the persistence of thegolations over time. This Court has found
no reported decision under the AWPA in whiagrower’s violations of farmworkers’
fundamental rights under the AWRYave persisted for as many yeasshave been shown in this
case"’

Despite this litigation and repeated investigagiby federal and statdficials, Davis still
refuses to keep payroll records, pay Social 8gctaxes or to obtain operating permits for his
labor camp. Only a sizeable monetary damages award will impress on Davis the importance of
compliance with the AWPA requirements.

eExtent of the defendants culpability. For purposes of AWPA damages, a party is
culpable if the violations wereedrly avoidable by the defendamteach 812 F. Supp. at 1211.

In this case, these violations oo@d as a direct result of Davidecision to ignore Bontemps

3Among other things, accurate payroll recordsrageded in order to determine whether
workers have received the minimum wa@ee Bertrand672 F. Supp. at 1425The
importance of accurate payroll records is obviousistances, such as here, where workers
earnings often fall below the minimum wage eksaéled by federal law. Only through accurate
payroll records of the number bburs worked can the minimum g&obligations be calculated
with precision”) Because Davis kept no payraktords whatsoever, it is impossible to
determine with any precision the unpaid minimum wages due the workers or to correct their
Social Security earnings recordsniclude their wages for work on Daviarm.

“The closest analog found in this regartiéach where the grower violated many of the
same provisions of the AWPA as Dafas three consecutive harvest seasdrsach 812 F.
Supp. at 1212.
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slipshod recordkeeping practices and failurpag Social Security taxes on the workers
wages:> Davis chose to continue house worlarhis unpermitted labor camp, thereby savings
the cost of bringing the facilitiagp to state and federal standards. These AWPA violations were
not mere oversights on Davigart, but instead were aatis regularly and deliberately
undertaken, and serving to substantially reduseperating costs. Despite being repeatedly
reminded of his obligatits by investigators from the Unit&fates Department of Labor and
through this litigation, Davis stubbdyrefused to comply with the law, perhaps in an effort to
retain the financial benefits mealized by ignoring its dictatet.each 812 F. Supp. at 1211
(defendant’s culpability supports maximum aevaf statutory damages where “violations did
not result from ignorance and misconceptions dldcstate of the law, but rather from an
abusive disregard for the Plaintiffs’ rights.”)

eDamage awards in similar casesCourts have generally anded substantial statutory
damages for the violations of the AWPA at iskeee. Furthermore, there has been substantial
inflation since the AWPA was enacted in 198&jucing the deterrent value of the maximum
statutory award See Castillp96 F. Supp. 2d at 631, n.64 ¢day, a $500 damage award may be
necessary to achieve the same llefeeterrence as $300 in 1983.9ee also Herrera v. Singh
103 F. Supp. 2d 1244, 1249 (E.D. Wash. 2000).

Many courts have awarded the full $500 mtstory damages for the violations at issue
in this case:

Disclosures(29 U.S.C§ 1821(a)) 1 each Herrera: Ortiz v. Param@ 2009 WL
4575618 (D.N.J. 2009Bertrand

This is not altogether sutiping, because Davis does maiy Social Security taxes on
his own employees, excefoir bookkeeper Pat Seguin.
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Recordkeeping(29 U.S.C§ 1821(d)(1)) Washington v. Miller721 F.2d 979
(11th Cir. 1983)Bertrand; Herrera Leach.

Wage statementg29 U.S.C§ 1821(d)(2)) Leach;Avila v. A. Sam & Son856
F. Supp. 763 (W.D.N.Y. 1994).

Payment of wages when dué9 U.S.C§ 1822(a)) -Lainez v. Baltazgr2013
WL 3288369, at *2 (June 28, 2013)jartinez Ortiz.

Housing (29 U.S.C§ 1823(b)(1)) Lainez Herrera.

eDefendants ability to prevent future violations of the Act. Davis continues to farm
and still relies on Bontemps to furnishm harvest labor. As a result, tieas the ability to
prevent future violations simply by comgpmg with the requirements of the AWPAStewart
804 F. Supp. at 1499. Without a sizeable damagasda®avis will have littlencentive to take
the steps to comply with the Astrequirements in the future.

e Substantive nature of the violations. The violations in this case were
unquestionably substantive in nature. IndeedgtBests of violations have previously been
described by the Eleventh Circuit as "not mehnicalities but seriougolations which denied
Plaintiffs the substantive protections of the [Act]Washington721 at 803. These were not
merely minor violations; tty directly impacted the lives of the Plaintiffs.

e The circumstances of the case Davis realized considerabdavings in his labor costs
by failing to keep payroll records. Thierecealed potentially widespread minimum wage
violations and spared him thousands of dollarSanial Security taxes. A sizeable award of
statutory damages is appropriatethat it is not cheaper for fda and other farmers to ignore
the AWPASs provisions and be sued ratliean to comply with the Atd requirementsCastillo,

96 F. Supp. 2d at 63Bertrand 672 F. Supp. at 1425.
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e The total number of plaintiffs involved. There are 29 domesfiarmworker Plaintiffs
in this action. As a result, even if the fathount of statutory damageequested is awarded,
Davis liability under the AWPA is $112,500, a modastount given the peasive violations
over the years. Furthermore, these workegpsesent a small fraction of the farmworkers
subjected to these unlawful pt@es over these four harvestasons, making an award of this
Size appropriate.

e The total number of violations. Dauvis violated several of the most important
substantive provisions of the AWPA, egitting a blatant disregard for the Aatequirements.
The domestic farmworker Plaintiffs have chosemorego claims relating to other apparent
violations of the AWPA in ordeto concentrate on these fiaularly egregious infractiorns.

Given the gravity of the violations, th@ourt finds that an award of $112,500 is
appropriate in this case.

e®Recovery on closely related claims. The only relief the farmworkers will receive is
under the AWPA. Unlike the class member$\ales Plaintiffs here have not recovered on any
other related claims. This is probably due irt pacause of Davis’ holesale failure to keep
payroll records, which would have permitted t8isurt to determine the amount of additional
minimum wages, if any, due Plaintiffs and tsere their earnings for harvesting Davis’ crops
were reported to the Soci@kecurity Administration.

This Court expressly determines that theneaseason for delay and expressly directs the

entry of judgment as set out in this ord&eeFed. R. Civ. P. 54(4). This particularly true

®*Among other things, Bontemps never botheregister as a fartabor contractor and
the workers were driven to the fields by Agl#lierre, who admittedly did not have a valid
driver’s license.
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where, as here, counsel has indédaPlaintiffs are likely to almalon the balance of their claims.
In any event, unless and until Plaintiffs voluntarily dismiss the balance of their claims, the case
will go forward on all remaining claims. Moreover, Plaintiffs may apply for an award of costs in
light of this judgment.

For these reasons,

IT IS ORDERED

The Domestic Farmworker Plaintiffs’ Mot for Partial Summary Judgment, ECF No.
131, isGRANTED. The Clerk shall enter judgment fine Plaintiffs against Defendants,
Steven M. Davis and Steven Davis Farms, Ljog@tly and severally, ithe total amount of
$112,500.00 Further, each Plaintiff shall be awarded $500.00 in statutory damages for each of
the five (5) AWPA violations per harves$tr a total of $2,500.0fbr each harvest season
worked. The amounts due individual Plaintiffs fioeir respective seasons worked are as follow:
Seasons Worked

Farmworker Plaintiff AWPA Stat. Damages

YvesAugustin 2008 2,500.00
FrancillonBadio 2009 2,500.00
Marie MartheBeneche 2009 2,500.00
Juslaine Cherelus 2007, 2008, 2009, 2010 10,000.00
Dalestin Cherenfant 2007, 2008, 2009, 2010 10,000.00
Sifort Contreker 2007, 2008, 2009 7,500.00
PierreAnesDarvilmar 20072008 5,000.00
Marie |. Desruisseau 2007, 2008, 2009 7,500.00
St. GelusDufresne 2007,2008 5,000.00
Marie YoleneExume 2009 2,500.00
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Delinoir Fanette
Marie Almonor Faustin
Devilma Florvil
Andre Jean-Baptiste
Zillianne Joly
MeranciaJoseph
RosieJoseph

Anite Labrousse
ClervisLouis
EdelJosephVayard
AndreliseMezilus
DecionNelson

Addly Petitfrere
Inocio Andre Simeon
Pierre Stimable
IclerciaSt. Juste
MimoseVincent
EpfanieSaintelusvital

Dukens Zephir

2008009
2007, 2008, 2009, 2010
2007, 2008, 2009, 2010
2009,2010
2007,2008
20072008
2007,2010
2007, 2008, 2009
2009
2009
20082009
2007,2008,2009
20072010
2007,2008
2007, 2008, 2009, 2010
2009
20092010
2007,2008

2007, 2008, 2009, 2010

Total Amount for AWPA Violations:

SO ORDERED on July 1, 2014.

5,000.00
10,000.00
10,000.00
5,000.00
5,000.00
5,000.00
5,000.00
7,500.00
2,500.00
2,500.00
5,000.00
7,500.00
5,000.00
5,000.00
10,000.00
2,500.00
5,000.00
5,000.00
10,000.00

$112,500.00

sMark E. Walker

United StatesDistrict Judge
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ADDENDUM

Domestic farmworker plaintiff Harvest season(s) worked AWPA statutory
damages
Yves Augustin 2008 $2500
Francillon Badio 2009 $2500
Marie Marthe Beneche 2009 $2500
Juslaine Cherelus 2007, 2008, 2009, 2010 $10,000
Dalestin Cherenfant 2007, 2008, 2009, 2010 $10,000
Sifort Contreker 2007, 2008, 2009 $7500
Pierre Anes Darvilmar 2007, 2008 $5000
Marie |. Desruisseau 2007, 2008, 2009 $7500
St. Gelus Dufresne 2007, 2008 $5000
Marie Yolene Exume 2009 $2500
Delinoir Fanette 2008, 2009 $5000
Marie Almonor Faustin 2007, 2008, 2009, 2010 $10,000
Devilma Florvil 2007, 2008, 2009, 2010 $10,000
Andre Jean-Baptiste 2009, 2010 $5000
Zillianne Joly 2007, 2008 $5000
Merancia Joseph 2007, 2008 $5000
Rosie Joseph 2007, 2010 $5000
Anite Labrousse 2007, 2008, 2009 $7500
Clervis Louis 2009 $2500
Edel Joseph Mayard 2009 $2500
Andrelise Mezilus 2008, 2009 $5000
Decion Nelson 2007, 2008, 2009 $7500
Addly Petitfrere 2007, 2010 $5000
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Inocio Andre Simeon 2007, 2008 $5000
Pierre Stimable 2007, 2008, 2009, 2010 $10,000
Iclercia St. Juste 2009 $2500
Mimose Vincent 2009, 2010 $5000
Epfanie Saintelus Vital 2007, 2008 $5000
Dukens Zephir 2007, 2008, 2009, 2010 $10,000
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